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MONDAY,   JANUARY  31,   1949 

United  States  Senate 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  C. 

The  committee  met,  pursuant  to  call,  at  10  a.  m.,  in  room  210, 
Senate  Office  Building,  Senator  Elbert  D.  Thomas,  chah-man,  presid- 
ing. 

Present:  Senators  Thomas  (chairman),  Alurray,  Pepper,  Neely, 
Humplirey,  Taft,  Aiken,  Smith  of  New  Jersey,  and  Morse. 

Also  present:  Senator  Edward  J.  Thye. 

The  Chairman.  Will  the  committee  please  be  in  order?  It  is  now 
after  10  o'clock. 

These  hearings  have  been  scheduled  by  the  Committee  on  Labor 
and  Public  Welfare  to  consider  the  problem  of  labor  relations  and  legis- 
lation pertaining  thereto.  The  basic  subject  matter  of  these  hearings 
will  be  Senate  bill  249,  introduced  by  me.  This  bill  is  designed  to 
diminish  the  causes  of  labor  disputes  burdening  or  obstructing  inter- 
state and  foreign  commerce,  and  for  other  purposes. 

(S.  249  is  as  follows:) 

[S.  249,  81st  Cong.,  1st  sess.] 

A  BILL  To  diminish  the  causes  of  labor  disputes  burdening  or  obstructing  interstate  and  foreign  commerce, 

and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  section  1  and  titles  II,  III,  IV,  and  V  of 
Public  Law  101,  Eightieth  Congress  (Labor- Management  Relations  Act,  1947), 
are  hereby  repealed. 

Sec.  2.  The  National  Labor  Relations  Act  as  amended  by  the  Labor- Manage- 
ment Relations  Act,  1947,  is  hereby  further  amended  to  read  as  follows: 

"findings  and  policy 

"Section  1.  The  denial  by  employers  of  the  right  of  employees  to  organize  and 
the  refusal  b}-  employers  to  accept  the  procedure  of  collective  bargaining  lead  to 
strikes  and  other  forms  of  industrial  strife  or  unrest,  which  have  the  intent  or 
the  necessary  effect  of  burdening  or  obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  instrumentalities  of  commerce;  (b)  occurring 
in  the  current  of  commerce;  (c)  materially  affecting,  restraining,  or  controlling 
the  flow  of  raw  materials  or  manufactured  or  processed  goods  from  or  into  the 
channels  of  commerce,  or  the  prices  of  such  materials  or  goods  in  commerce;  or 
(d)  causing  diminution  of  employment  and  wages  in  such  volume  as  substantially 
to  impair  or  disrupt  the  market  for  goods  flowing  from  or  into  the  channels  of 
commerce. 

"T'le  i7if'<|ualit'-  of  l)argaJT!ing  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  association  substantially 
burdens  and  affects  the  flow  of  commerce,  and  tends  to  aggravate  recurrent 
business  depressions,  by  depressing  wage  rates  and  the  purchasing  power  of  wage 
earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage  rates 
and  working  conditions  within  and  between  industries. 
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"Experience  has  proved  that  protectioa  by  law  of  the  right  of  employees  to 
organize  and  bargain  collectively  safeguards  commerce  from  injury,  impairment, 
or  interruption,  and  promotes  the  flow  of  commerce  by  removing  certain  recognized 
sources  of  industrial  strife  and  unrest,  by  encouraging  practices  fundamental  to 
the  friendly  adjustment  of  industrial  disputes  arising  out  of  differences  as  to  wages, 
hours,  or  other  working  conditions,  and  by  restoring  equality  of  bargaining  power 
between  employers  and  employees. 

"It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  flow  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  encouraging 
the  practice  and  procedure  of  collective  bargaining  and  by  protecting  the  exercise 
by  workers  of  full  freedom  of  association,  self-organization,  and  designation  of 
representatives  of  their  own  choosing,  for  the  purpose  of  negotiating  the  terms 
and  conditions  of  their  employment  or  other  mutual  aid  or  protection. 

"definitjons 

"Sec.  2.   When  used  in  this  Act — • 

"(1)  The  term  'person'  includes  one  or  more  individuals,  partnerships,  associa- 
tions, corporations,  legal  representatives,  trustees,  trustees  in  bankruptcy,  or 
receivers. 

"(2)  The  term  'emplover'  includes  any  person  acting  in  the  interest  of  an 
employer,  directly  or  indirectly,  but  shall  not  include  the  United  States,  or  any 
State  or  political  subdivision  tliereof,  or  any  person  subject  to  the  Railway  Labor 
Act,  as  amended  from  time  to  time,  or  any  labor  organization  (other  than  when 
acting  as  an  employer),  or  anyone  acting  in  the  capacity  of  officer  or  agent  of  such 
labor  organization. 

'^(3)  The  term  'employee'  shall  include  any  employee,  and  shall  not  be  limited 
to  the  employees  of  a  particular  employer,  unless  the  Act  explicitly  states  other- 
wise, and  shall  include  any  individual  whose  work  has  ceased  as  a  consequence 
of,  or  in  connection  with,  any  current  labor  dispute  or  because  of  any  unfair  labor 
practice,  and  who  has  not  obtained  any  other  regular  and  substantially  equivalent 
employment,  but  shall  not  include  any  individual  employed  as  an  agricultural 
laborer,  or  in  the  domestic  service  of  any  family  or  person  at  his  home,  or  any 
individual  employed  by  his  parent  or  spouse. 

"(4)   The  term  'representatives'  includes  any  individual  or  labor  organization. 

"(5)  The  term  'labor  organization'  means  any  organization  of  any  kind,  or 
any  agencj'  or  employee  representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole  or  in  part,  of  dealing  with 
employers  concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employm-^nt,  or  conditions  of  work. 

"(6)  The  term  'commerce'  means  trade,  traffic,  commerce,  transportation,  or 
communication  among  the  several  States,  or  between  the  District  of  Columbia  or 
any  Territory  of  the  United  States  and  any  State  or  other  Territory,  or  between 
any  foreign  country  and  any  State.  Territory,  or  the  District  of  Columbia,  or  within 
the  District  of  Columbia  or  any  Territory,  or  between  points  in  the  same  State 
but  through  any  other  State  or  any  Territory  or  the  District  of  Columbia  or  any 
foreign  country. 

"(7)  The  term  'affecting  commerce'  means  in  commerce,  or  burdening  or 
obstructing  commerce  or  the  free  flow  of  commerce,  or  having  led  or  tending  to 
lead  to  a  labor  dispute  burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce. 

"(8)  The  term  'unfair  labor  practice'  means  any  unfair  labor  practice  listed  in 
section  8. 

"(9)  The  term  'labor  dispute'  includes  any  controversy  concerning  terms, 
tenure,  or  conditions  of  employment,  or  concerning  the  association  or  representa- 
tion of  persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  ar- 
range terms  or  conditions  of  employment,  regardless  of  whether  the  disputants 
stand  in  the  proximate  relation  of  employer  and  employee. 

"(10)  The  term  'National  Labor  Relations  Board'  means  the  National  Labor 
Relations  Board  created  by  section  3  of  this  Act. 

"(11)  The  term  'old  Board'  means  the  National  Labor  Relations  Board  estab- 
lished by  Executive  Order  Numbered  6763  of  the  President  on  June  29.  1934,  pur- 
suant to  Public  Resolution  Numbered  44,  approved  June  19,  1934  (48  Stat.  1183), 
and  reestablished  and  continued  by  Executive  Order  Numbered  7074  of  the  Presi- 
dent of  June  15,  1935,  pursuant  to  Title  I  of  the  National  Industrial  Recovery 
Act  (48  Stat.  195)  as  amended  and  continued  by  Senate  Joint  Resolution  133  ap- 
proved June  14,  1935. 
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"Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  referred  to  as 
the  'Board')  created  by  the  Labor-Management  Relations  Act,  1947,  is  hereby 
continued  as  an  agency  of  the  United  States  with  its  present  five  members  serv- 
ing out  the  terms  for  which  they  were  appointed.  Their  successors  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  for 
terms  of  five  years  each,  except  that  any  individual  chosen  to  fill  a  vacancy  shall 
be  appointed  only  for  the  imexpired  term  of  the  member  whom  he  shall  succeed. 
The  President  shall  designate  one  member  to  serve  as  chairman  of  the  Board. 
Any  member  of  the  Board  may  be  removed  by  the  President,  upon  notice  and 
hearing,  for  neglect  of  duty  or  malfeasance  in  office,  but  for  no  other  cause. 

"(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the 
Board  shall  not  impair  the  right  of  the  remaining  members  to  exercise  all  of  the 
powers  of  the  Board,  and  three  members  of  the  Board  shall,  at  all  times,  con- 
stitute a  quorum  of  the  Board,  except  that  two  members  shall  constitute  a  quorum 
of  any  group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed. 

"(c)  The  Board  shall  at  the  close  of  each  fiscal  year  make  a  report  in  writing 
to  Congress  and  to  the  President  stating  in  detail  the  cases  it  has  heard,  the  de- 
cisions it  has  rendered,  the  names,  salaries,  and  duties  of  all  employees  and  officers 
in  the  employ  or  under  the  supervision  of  the  Board,  and  an  account  of  all  moneys 
it  has  disbursed. 

"Sec.  4.  (a)  Each  member  of  the  Board  shall  receive  a  salary  of  $12,000  a  year, 
shall  be  eligible  for  reappointment,  and  shall  not  engage  in  any  other  business, 
vocation,  or  employment.  The  Board  shall  appoint,  without  regard  for  the  pro- 
visions of  the  civil-service  laws  but  subject  to  the  Classification  Act  of  1923,  as 
amended,  an  executive  secretary,  and  such  attorneys,  examiners,  and  regional 
directors,  and  shall  appoint  such  other  employees  with  regard  to  existing  laws 
applicable  to  the  employment  and  compensation  of  officers  and  employees  of  the 
United  States,  as  it  may  from  time  to  time  find  necessary  for  the  proper  per- 
formance of  its  duties  and  as  may  be  from  time  to  time  appropriated  for  by  Con- 
gress. The  Board  may  establish  or  utilize  such  regional,  local,  or  other  agencies, 
and  utilize  such  voluntary  and  uncompensated  services,  as  may  from  time  to 
time  be  needed.  Attorneys  appointed  under  this  section  may,  at  the  direction 
of  the  Board,  appear  for  and  represent  the  Board  in  any  case  in  court.  Nothing 
in  this  Act  shall  be  construed  to  authorize  the  Board  to  appoint  individuals  for 
the  purpose  of  conciliation  or  mediation  (or  for  statistical  work),  where  such 
service  may  be  obtained  from  the  Department  of  Labor. 

"(b)  Upon  the  appointment  of  the  three  original  members  of  the  Board  and 
the  designation  of  its  chairman,  the  old  Board  shall  cease  to  exist.  All  employees 
of  the  old  Board  shall  be  transferred  to  and  become  employees  of  the  Board  with 
salaries  under  the  Classification  Act  of  1923,  as  amended,  without  acquiring  by 
such  transfer  a  permanent  or  civil-service  status.  All  records,  papers,  and  prop- 
erty of  the  old  Board  shall  become  records,  papers,  and  property  of  the  Board, 
and  all  unexpended  funds  and  appropriations  for  the  use  and  maintenance  of  the 
old  Board  shall  become  funds  and  appropriations  available  to  be  expended  by  the 
Board  in  the  exercise  of  the  powers,  authority,  and  duties  conferred  on  it  by  this 
Act. 

"(c)  All  of  the  expenses  of  the  Board,  including  all  necessary  traveling  and  sub- 
sistence expenses  outside  the  District  of  Columbia  incurred  by  the  members  or 
employees  of  the  Board  under  its  orders,  shall  be  allowed  and  paid  on  the  presenta- 
tion of  itemized  vouchers  therefor  approved  by  the  Board  or  by  any  individual  it 
designates  for  that  purpose. 

"Sec.  5.  The  principal  office  of  the  Board  shall  be  in  the  District  of  Columbia, 
but  it  may  meet  and  exercise  any  or  all  of  its  powers  at  any  other  place.  The 
Board  may,  by  one  or  more  of  its  members  or  by  such  agents  or  agencies  as  it  may 
designate,  prosecute  any  inquiry  necessary  to  its  functions  in  any  part  of  the 
United  States.  A  member  who  participates  in  such  an  inquiry  shall  not  be  dis- 
qualified from  subsequently  participating  in  a  decision  of  the  Board  in  the  same 
case. 

"Sec.  6.  (a)  The  Board  shall  have  authority  from  time  to  time  to  make,  amend, 
and  rescind  such  rules  and  regulations  as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  .\ct.  Such  rules  and  regulations  shall  be  effective  upon  publication 
in  the  manner  which  the  Board  shall  prescribe. 
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"Sec.  7.  Employees  shall  have  the  right  to  self-organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection. 

"Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  emploj^er — 

"(1)  To  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  section  7. 

"(2)  To  dominate  or  interfere  with  the  formation  or  administration  of  any 
labor  organization  or  contribute  financial  or  other  support  to  it:  Provided,  That 
subject  to  rules  and  regulations  made  and  published  by  the  Board  pursuant  to 
section  6  (a),  an  employer  shall  not  be  prohibited  from  permitting  employees  to 
confer  with  him  during  working  hours  without  loss  of  time  or  pay. 

"(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization:  Provided,  That  nothing  in  this  Act,  or  in  the  National  Industrial 
Recovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sees.  701-712),  as  amended  from  time 
to  time,  or  in  any  code  or  agreement  approved  or  prescribed  thereunder,  or  in  any 
other  statute  of  the  United  States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted  by 
any  action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require  as  a  condition 
of  employment  membership  therein,  if  such  labor  organization  is  the  representative 
of  the  employees  as  provided  in  section  9  (a) ,  in  the  appropriate  collective  bargain- 
ing unit  covered  by  such  agreement  when  made. 

"(4)  To  discharge  or  otherwise  discriminate  against  an  employee  because  he  has 
filed  charges  or  given  testimony  under  the  Act. 

"(5)  To  refuse  to  bargain  collectively  with  the  representatives  of  his  employees, 
subject  to  the  provisions  of  section  9  (a). 

"representatives  and  elections 

"Sec.  9.  (a)  Representatives  designated  or  selected  for  the  purposes  of  collec- 
tive bargaining  by  the  majority  of  the  employees  in  a  unit  appropriate  for  such 
purposes,  shall  be  the  exclusive  representatives  of  all  the  employees  in  such  unit 
for  the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment:  Provided,  That  any  individual 
employee  or  a  group  of  employees  shall  have  the  right  at  any  time  to  present 
grievances  to  their  employer. 

"(b)  The  Board  shall  decide  in  each  case  whether,  in  order  to  insure  to  employ-, 
ees  the  full  benefit  of  their  right  to  self-organization  and  to  collective  bargaining, 
and  otherwise  to  eff'ectuate  the  policies  of  this  Act,  the  unit  appropriate  for  the 
purposes  of  collective  bargaining  shall  be  the  employer  unit,  craft  unit,  plant  unit, 
or  subdivision  thereof. 

"(c)  Whenever  a  question  affecting  commerce  arises  concerning  the  representa- 
tion of  employees,  the  Board  may  investigate  such  controversy  and  certify  to  the 
parties,  in  writing,  the  name  or  names  of  the  representatives  that  have  been  desig- 
nated or  selected.  In  any  such  investigation,  the  Board  shall  provide  for  an 
appropriate  hearing  upon  due  notice,  either  in  conjunction  with  a  proceeding  under 
section  10  or  otherwise,  and  may  take  a  secret  ballot  of  employees,  or  utilize  any 
other  suitable  method  to  ascertain  such  representatives. 

"(d)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to  sub- 
section (c)  of  this  section,  and  there  is  a  petition  for  the  enforcement  or  review  of 
such  order,  such  certification  and  the  record  of  such  investigation  shall  be  included 
in  the  transcript  of  the  entire  record  required  to  be  filed  under  subsections  10  (e)  or 
10  (f),  and  thereupon  the  decree  of  the  court  enforcing,  modifying,  or  setting  aside 
in  whole  or  in  part  the  order  of  the  Board  shall  be  made  and  entered  upon  the 
pleadings,  testimony,  and  proceedings  set  forth  in  such  transcript. 

"prevention  op  unfair  labor  practices 

"Sec.  10.  (a)  The  Board  is  empowered,  as  hereinafter  provided,  to  prevent 
any  person  from  engaging  in  any  unfair  labor  practice  (listed  in  section  8)  affecting 
commerce.  This  power  shall  be  exclusive,  and  shall  not  be  affected  by  any  other 
means  of  adjustment  or  prevention  that  has  been  or  may  be  established  by 
agreement,  code,  law,  or  otherwise. 


LABOR    RELATIONS  5 

"(b)  Whenever  it  is  charged  that  any  person  has  engaged  in  or  is  engaging  in 
any  such  unfair  labor  practice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  pin-poses,  shall  have  power  to  issue  and  cause  to  be  served 
upon  such  person  a  complaint  stating  the  charges  in  that  respect,  and  containing 
a  notice  of  hearing  before  the  Board  or  a  member  thereof,  or  before  a  designated 
agent  or  agency,  at  a  place  therein  fixed,  not  less  than  five  days  after  the  serving 
of  said  complaint.  Any  such  complaint  may  be  amended  by  the  member,  agent, 
or  agency  conducting  the  hearing  or  the  Board  in  its  discretion  at  any  time  prior 
to  the  issuance  of  an  order  based  thereon.  The  person  so  complained  of  shall 
have  the  right  to  file  an  answer  to  the  original  or  amended  complaint  and  to 
appear  in  person  or  otherwise  and  give  testimony  at  the  place  and  time  fixed  in 
the  complaint.  In  the  discretion  of  the  member,  agent,  or  agency  conducting 
the  hearing  or  the  Board,  any  other  person  may  be  allowed  to  intervene  in  the 
said  proceeding  and  to  present  testimony.  In  any  such  proceeding  the  rules  of 
evidence  prevailing  in  courts  of  law  or  equity  shall  not  be  controlling. 

"  (c)  The  testimony  taken  by  such  member,  agent  or  agency  or  the  Board  shall 
be  reduced  to  writing  and  filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear  argument.  If  upon  all 
the  testimony  taken  the  Board  shall  be  of  the  opinion  that  any  person  named  in 
the  complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  and  cause  to  be 
served  on  such  person  an  order  requiring  such  person  to  cease  and  desist  from 
such  unfair  labor  practice,  and  to  take  such  affirmative  action,  including  rein- 
statement of  employees  with  or  without  back  pay,  as  will  effectuate  the  policies 
of  this  Act.  Such  order  may  further  require  such  person  to  make  reports  from 
time  to  time  showing  the  extent  to  which  it  has  complied  with  the  order.  If 
upon  all  the  testimony  taken  the  Board  shall  be  of  the  opinion  that  no  person 
named  in  the  complaint  has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact  and  shall  issue  an  order 
dismissing  the  said  complaint.' 

"  (d)  Until  a  transcript  of  the  record  in  a  case  shall  have  been  filed  in  a  court, 
as  hereinafter  provided,  the  Board  may  at  any  time,  upon  reasonable  notice  and 
in  such  manner  as  it  shall  deem  proper,  modify  or  set  aside,  in  whole  or  in  part, 
any  finding  or  order  made  or  issued  by  it. 

"  (e)  The  Board  shall  have  power  to  petition  any  circuit  court  of  appeals  of  the 
United  States  (including  the  Court  of  Appeals  of  the  District  of  Columbia),  or  if 
all  the  circuit  courts  of  appeals  to  which  application  may  be  made  are  in  vacation, 
any  district  court  of  the  United  States  (including  the  Supreme  Court  of  the 
District  of  Columbia),  within  any  circuit  or  district,  respectively,  wherein  the 
unfair  labor  practice  in  question  occurred  or  wherein  such  person  resides  or  trans- 
acts business,  for  the  enforcement  of  such  order  and  for  appropriate  temporary 
relief  or  restraining  order,  and  shall  certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  including  the  pleadings  and  testimony  upon  which 
such  order  was  entered  and  the  findings  and  order  of  the  Board.  Upon  such 
filing,  the  court  shall  cause  notice  thereof  to  be  served  upon  such  person,  and 
thereupon  shall  have  jurisdiction  of  the  proceeding  and  of  the  question  deter- 
mined therein,  and  shall  have  power  to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make  and  enter  upon  the  pleadings, 
testimony,  and  proceedings  set  forth  in  such  transcript  a  decree  enforcing,  modi- 
fying, and  enforcing  as  so  modified,  or  setting  aside  in  whole  or  in  part  the  order 
of  the  Board.  Xo  objection  that  has  not  been  urged  before  the  Board,  its  mem- 
ber, agent,  or  agency,  shall  be  considered  by  the  court,  unless  the  failure  or  neglect 
to  urge  such  objection  shall  be  excused  because  of  extraordinary  circumstances. 
The  findings  of  the  Board  as  to  the  facts,  if  supported  by  evidence,  shall  be  con- 
clusive. If  either  party  shall  apply  to  the  court  for  leave  to  adduce  additional 
evidence  and  shall  show  to  the  satisfaction  of  the  court  that  such  additional 
evidence  is  material  and  that  there  were  reasonable  grounds  for  the  failure  to 
adduce  such  evidence  in  the  hearing  before  the  Board,  its  member,  agent,  or 
agency,  the  court  may  order  such  additional  evidence  to  be  taken  before  the 
Board,  its  member,  agent,  or  agenc\',  and  to  be  made  a  part  of  the  transcript. 
The  Board  may  modify  its  findings  as  to  the  facts,  or  make  new  findings,  by  reason 
of  additional  evidence  so  taken  and  filed,  and  it  shall  file  such  modified  or  new 
findings,  which,  if  supported  by  evidence,  shall  be  conclusive,  and  shall  file  its 
recommendations,  if  any,  for  the  modification  or  setting  aside  of  its  original 
order.  The  jurisdiction  of  the  court  shall  be  exclusive  and  its  judgment  and 
decree  shall  be  final,  except  that  the  same  shall  be  subject  to  review  by  the  appro- 
priate circuit  court  of  appeals  if  application  was  made  to  the  district  court  as 
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hereinabove  provided,  and  by  the  Supreme  Court  of  the  United  States  upon  writ 
of  certiorari  or  certification  as  provided  in  sections  239  and  240  of  the  Judicial 
Code,  as  amended  (U.  S.  C,  title  28,  sees.  346  and  347). 

"(f)  Any  person  aggrieved  by  a  final  order  of  the  Board  granting  or  denying 
in  whole  or  in  part  the  relief  sought  may  obtain  a  review  of  such  order  in  any  cir- 
cuit court  of  appeals  of  the  United  States  in  the  circuit  wherein  the  unfair  labor 
practice  in  question  was  alleged  to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  Court  of  Appeals  of  the  District  of  Colum- 
bia, by  filing  in  such  court  a  written  petition  praying  that  the  order  of  the  Board 
be  modified  or  set  aside..  A  copy  of  such  petition  shall  be  forthwith  served  upon 
the  Board,  and  thereupon  the  aggrieved  party  shall  file  in  the  court  a  transcript 
of  the  entire  record  in  the  proceeding,  certified  by  the  Board,  including  the  plead- 
ing and  testimony  upon  which  the  order  complained  of  was  entered  and  the  find- 
ings and  order  of  the  Board.  Upon  such  filing,  the  court  shall  proceed  in  the  same 
manner  as  in  the  case  of  an  application  by  the  Board  under  subsection  (e),  and 
shall  have  the  same  exclusive  jurisdiction  to  grant  to  the  Board  such  temporary 
relief  or  restraining  order  as  it  deems  just  and  proper,  and  in  like  manner  to 
make  and  enter  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board;  the  findings  of  the  Board 
as  to  the  facts,  if  supported  by  evidence,  shall  in  like  manner  be  conclusive. 

"(g)  The  commencement  of  proceedings  under  subsection  (e)  or  (f)  of  this 
section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as  a  stay  of  the 
Board's  order. 

"(h)  When  granting  appropriate  temporary  relief  or  a  restraining  order,  or 
making  and  entering  a  decree  enforcing,  modif.ving,  and  enforcing  as  so  modified 
or  setting  aside  in  whole  or  in  part  an  order  of  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  juris- 
diction of  courts  sitting  in  equity,  and  for  other  purposes",  approved  March  23, 
1932  (U.  S.  C,  Supp.  VII,  title  29,  sees.  101-115). 

"(i)  Petitions  filed  under  this  Act  shall  be  heard  expeditiously,  and  if  possible 
within  ten  days  after  they  have  been  docketed. 

"investigatory  powers" 

Sec.  11.  For  the  purpose  of  all  hearings  and  investigations,  which,  in  the  opin- 
ion of  the  Board,  are  necessary  and  proper  for  the  exercise  of  the  powers  vested  in 
it  by  section  9  and  section  10- — 

"(1)  The  Board,  or  its  duly  authorized  agents  or  agencies,  shall  at  ell  reasonable 
times  have  access  to,  for  the  purpose  of  examination,  and  the  right  to  copy  any 
evidence  of  any  person  being  investigated  or  proceeded  against  that  relates  to 
any  matter  under  investigation  or  in  question.  Any  member  of  the  Board  shall 
have  power  to  issue  subpenas  requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  any  evidence  that  relates  to  any  matter  under  investigation 
or  in  question,  befoie  the  Board,  its  member,  agent,  or  agency  conducting  the 
hearing  or  investigation.  Any  member  of  the  Board,  or  any  agent  or  agency 
designated  by  the  Board  for  such  purposes,  may  administer  oatlis  and  affirmations, 
examine  witnesses,  and  receive  evidence.  Such  attendance  of  witnesses  and  the 
production  of  such  evidence  may  be  required  from  any  place  in  the  United  States 
or  any  Territory  or  possession  thereof,  at  any  designated  place  of  hearing. 

"(2)  In  case  of  contumacy  or  refusal  to  obey  a  subpena  issued  to  any  person, 
any  District  Court  of  the  United  States  or  the  United  States  courts  of  any  Ter- 
ritory or  possession,  or  the  Supreme  Court  of  the  District  of  Columbia,  within 
the  jurisdiction  of  which  the  inciuiry  is  carried  on  or  within  the  jurisdiction  of 
which  said  person  guilty  of  contumacy  or  refusal  to  obey  is  found  or  resides  or 
transacts  business,  upon  application  by  the  Board  shall  have  jurisdiction  to  issue 
to  such  person  an  order  requiring  such  person  to  appear  before  the  Board,  its 
member,  agent,  or  agency,  there  to  produce  evidence  if  so  ordered,  or  there  to 
give  testimony  touching  the  matter  under  investigation  or  in  question;  and  any 
failure  to  obey  such  order  of  the  court  pay  be  punished  by  said  court  as  a  con- 
tempt thereof. 

"(3)  No  person  shall  be  excused  from  attending  and  testifying  or  from  produc- 
ing books,  records,  correspondence,  documents,  or  other  evidence  in  obedience  to 
the  subpena  of  the  Board,  on  the  ground  that  the  testimony  or  evidence  required 
of  him  may  tend  to  incriminate  him  or  subject  him  to  a  penalty  of  forfeiture; 
but  no  individual  shall  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  is 
compelled,  after  having  claimed  his  privilege  against  self-incrimination,  to  testify 
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or  produce  evidence,  except  that  such  individual  so  testifying  shall  not  be  exempt 
from  prosecution  and  jjunishment  for  i)erjur3'  committed  in  so  testifying. 

"(4)  Complaints,  orders,  and  other  {process  and  papers  of  the  Board,  its  member, 
agent,  or  agency,  may  be  served  either  ])ersoually  or  Ijy  registered  mail  or  by 
telegrai)h  or  by  leaving  a  copy  thereof  at  the  principal  office  or  place  of  business 
of  the  person  required  to  be  served.  The  verified  return  by  the  individual  so 
serving  the  same  setting  forth  the  manner  of  such  service  shall  be  proof  of  the 
same,  and  the  return  post-office  receipt  or  telegraph  receipt  therefor  when  register- 
ed and  mailed  or  telegraphed  as  aforesaid  shall  be  proof  of  service  of  the  same. 
Witnesses  summoned  before  the  Board,  its  member,  agent,  or  agency,  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of  the  United 
States,  and  witnesses  whose  depositions  are  taken  and  the  persons  taking  the  same 
shall  severally  be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States. 

"(5)  All  process  of  any  court  to  which  application  may  be  made  imder  this 
Act  may  be  served  in  the  judicial  district  wherein  the  defendant  or  other  person 
required  to  be  served  resides  or  may  be  found. 

"(6)  The  several  departments  and  agencies  of  the  Government,  when  directed 
by  the  President,  shall  furnish  the  Board,  upon  its  request,  all  records,  papers, 
and  information  in  their  possession  relating  to  any  matter  before  the  Board. 

"Sec.  12.  Any  person  who  shall  willfully  resist,  prevent,  impede,  or  interfere 
with  any  member  of  the  Board  or  any  of  its  agents  or  agencies  in  the  performance 
of  duties  pursuant  to  this  Act  shall  be  punished  by  a  fine  of  not  more  than  $5,000 
or  by  imprisonment  for  not  more  than  one  year,  or  both. 

"limitations 

"Sec.  13.  Nothing  in  this  Act  shall  be  construed  so  as  to  interfere  with  or 
impede  or  diminish  in  any  way  the  right  to  strike. 

"Sec.  14.  Wherever  the  application  of  the  provisions  of  section  7  (a)  of  the 
National  Industrial  Recovery  Act  (U.  S.  C,  Supp.  VII,  title  15,  sec.  707  (a)),  as 
amended  from  time  to  time,  or  of  section  77  B,  paragraphs  (1)  and  (m)  of  the 
Act  approved  .Tune  7,  1934,  entitled  'An  Act  to  amend  an  Act  entitled  "An  Act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United  States",  ap- 
proved July  1,  1898,  and  Acts  amendatory  thereof  and  supplementary  thereto' 
(48  Stat.  922,  pars.  (1)  and  (m),  as  amended  from  time  to  time,  or  of  Public  Resolu- 
tion Numbered  44,  approved  June  19,  1934  (48  Stat.  1183),  conflicts  with  the  ap- 
plication of  the  provisions  of  this  Act,  this  Act  shall  prevail:  Provided,  That  in 
any  situation  where  the  provision  of  this  Act  cannot  be  validly  enforced,  the  pro- 
visions of  such  other  Acts  shall  remain  in  full  force  and  effect. 

"Sec.  15.  If  any  provision  of  this  Act,  or  the  application  of  such  provision  to 
any  person  or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or 
the  application  of  such  provision  to  persons  or  circumstances  other  than  those  as 
to  which  it  is  held  invalid,  shall  not  be  affected  thereby. 

"Sec.  16.  This  Act  may  be  cited  as  the  'National  Labor  Relations  Act'.'" 

The  Chairman.  During  the  past  weeks,  many  statements  have  been 
made  as  to  the  procedm^e  which  should  be  followed  in  this  matter. 
Most  of  these  statements  have  been  sincerely  made.  But  it  must 
always  be  borne  in  mind,  with  respect  to  any  problem  embracing  leg- 
islative procedure,  that  that  which  is  easy  to  say  is  often  difficult,  if 
not  impossible,  to  do. 

For  example,  no  one  who  has  really  considered  this  problem  would 
sincerely  recommend  the  complete  abolition  of  the  National  Labor 
Relations  Board  or  the  complete  repeal  of  the  Wagner  Act,  Yet  that 
would  be  the  inevitable  result,  if  we  were  to  follow  the  procedure 
called  for  by  certain  well-intentioned  but  illogical  exponents  of  the 
prompt  and  complete  repeal  of  the  so-called  Taft-Hartley  law. 

In  view  of  the  practical  difficulties  involved  in  this  problem,  it  has 
been  found  necessary  to  establish  a  legislative  technique  whereby  that 
legal  superstructure  known  as  the  Taft-Hartley  Act  can  be  effectively 
dismantled  without  impairing  those  sound  and  basic  legislative  founda- 
tions of  American  labor-management  relations,  which  are  embodied 
in  the  Wagner  Act,  and  without  destroying  or  impairing  the  function- 
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ing  of  the  National  Labor  Relations  Board.  This  technique  has  been 
realized  in  Senate  bill  249,  which  is  now  under  consideration. 

In  addition  to  S.  249,  certain  amendments  to  the  Wagner  Act  will 
be  introduced  by  me  in  the  Senate  in  the  regular  way.  These  amend- 
ments are  now  completed,  and  when  introduced,  they  will  also  be 
considered  as  part  of  the  basic  subject  matter  of  this  hearing,  and  any 
witnesses  wishing  to  comment  upon  them  will  be  welcome  to  do  so. 
Moreover,  any  amendments  proposed  during  the  course  of  the  hear- 
ings should  be  drawn  as  amendments  to  S.  249  and  not  as  amendments 
to  the  Labor-Management  Relations  Act  of  1947. 

I  say  that  so  that  we  may  always  have  in  front  of  us  the  two  bills 
on  which  these  amendments  are  built.  At  each  Senator's  desk  is,  of 
course,  a  copy  of  S.  249  and  also  a  copy  of  the  amendment  which  will 
be  introduced  today  and  will  carry  the  same  number,  249,  as  a  com- 
mittee print. 

In  arranging  the  hearings  in  this  manner  and  on  these  subjects,  we 
are  attempting  to  carry  out  the  will  of  the  Senate  Committee  on 
Labor  and  Public  Welfare  as  reflected  in  a  resolution  approved  by 
that  committee  in  executive  session  on  Monday,  January  24.  That 
resolution  is  as  follows: 

It  is  hereby  resolved  by  this  committee  that  the  Taft-Hartley  law  be  repealed 
and  that  the  National  Labor  Relations  Act,  known  as  the  Wagner  Act,  be 
restored  as  it  existed  at  the  time  of  the  enactment  of  the  Tart-Hartley  bill  with 
the  single  amendment  as  it  stands  in  the  Thomas  bill  (S.  249)  which  continues  the 
National  Labor  Relations  Board  as  a  five-man  body  as  it  now  exists;  that  hearings 
begin  forthwith  on  amendments  to  the  Wagner  Act  consistent  with  the  proposals 
made  by  the  President;  that  said  hearings  be  closed  not  later  than  February  10, 
1949,  and  that  the  bill  for  the  repeal  of  the  Taft  Hartley  law  be  then  reported  to 
the  Senate  with  such  amendment  or  amendments  to  the  Wagner  Act  as  the  com- 
mittee may  deem  wise. 

In  accordance  with  the  tenor  of  that  resolution,  a  subcommittee  of 
this  committee  has  been  appointed  to  select  the  witnesses  who  will 
appear  at  these  hearings  after  today's  session,  and  to  allocate  the  time 
available  for  these  hearings.  This  subcommittee  consists  of  Senator 
Murray,  chairman;  Senator  Pepper,  and  Senator  Morse. 

Nearly  everyone  who  is  familiar  with  congressional  hearings  realizes 
tliat  there  is  generally  much  overlapping  and  duplication  of  testimony. 
It  will  be  one  of  the  objectives  of  this  committee  and  the  subcommittee 
mentioned  above  to  expedite  these  hearings  by  reducing  such  dupli- 
cations and  repetitions  to  a  minimum,  with  the  end  in  view  of  termi- 
nating these  hearings  by  February  10,  1949.  The  accomplishment  of 
that  goal  will  require  the  full  cooperation  of  the  witnesses,  the  com- 
mittee members,  and  all  other  interested  parties. 

It  is  the  hope  of  this  committee  that  these  hearings  will  establish 
a  sound  basis  for  the  enactment  of  legislation  governing  the  field  of 
labor  relations.  It  is  the  personal  opinion  of  the  chairman  that  any 
such  legislation  must  ultimately  embody  the  following:  (1)  The  repeal 
of  the  Taft-Hartley 'Act;  and  (2)  the  restoration  of  the  National 
Labor  Relations  Act,  together  with  such  amendments,  to  that  act  as 
are  necessary  to  conform  to  the  President's  message  on  this  all- 
important  subject. 

As  chairman  of  the  committee,  I  am  pleased  to  introduce  the  Honor- 
able Maurice  J.  Tobin,  United  States  Secretary  of  Labor,  who  was 
invited  by  me  to  appear  at  this  opening  session  as  the  logical  first  wit- 
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ncss  to  this  hearing-  which  is  of  such  far-reaching  significance  to  labor 
and  the  Nation  as  a  whole. 

Before  ]Mr.  Tobin  takes  the  chair,  I  want  to  thank  him  on  behalf  of 
the  committee,  and  especially  on  behalf  of  myself,  for  the  splendid 
way  he  undertook  the  task  which  I  imposed  upon  him  in  gathering 
together  representatives,  and  especially  the  legal  experts  from  the 
various  divisions  of  our  Government  which  are  affected  by  this  law. 

The  results  of  their  deliberations,  which  have  now  been  going  on  for 
some  time,  are  seen  in  amendments  which  I  will  introduce  today  in  the 
Senate,  and  which  are  now  before  us  mformally. 

(The  amendments  proposed  by  Senator  Thomas  in  the  nature  of  a 
substitute  for  S.  249  follow:) 

IS.  249,  81st  Cong.,  1st  sess.] 

AMENDMENTS  (in  the  nature  of  a  substitute)  intended  to  be  proposed  by  Mr. 
Thomas  of  Utah  to  the  bill  (S.  249)  to  diminish  the  causes  of  labor  disputes 
burdening  or  obstructing  interstate  and  foreign  commerce,  and  for  other  pur- 
poses, viz:  Strike  out  all  after  the  enacting  clause  and  insert  in  lieu  thereof  the 
following : 

That  this  Act  may  be  cited  as  the  "National  Labor  Relations  Act  of  1949". 

TITLE  I— REPEAL  OF  LABOR-^LANAGEMENT  RELATIONS  ACT,  1947, 
AND  REENACTMENT  OF  NATIONAL  LABOR  RELATIONS  ACT  OF 
1935 

REPEAL    OF    LABOR-MAXAOEMENT    RELATIONS    ACT,    1947 

Sec.  101.  The  Labor- Management  Relations  Act,  1947  (Public  Law  Ivumbered 
101,  Eightieth  Congress)  is  hereby  repealed. 

REENACTMENT    OP    THE    NATIONAL    LABOR    RELATIONS    ACT 

Sec.  102.  The  National  Labor  Relations  Act  of  1935  (49  Stat.  449),  as  it  existed 
prior  to  the  enactment  of  the  Labor- Management  Relations  Act,  1947,  is  hereby 
reenacted. 

MEMBERSHIP    OF    NATIONAL    LABOR    RELATIONS    BOARD 

Sec.  103.  Subsections  (a)  and  (b)  of  section  3  of  the  National  Labor  Relations 
Act  of  1935  are  amended  to  read  as  follows: 

"Sec.  3.  (a)  The  National  Labor  Relations  Board  (hereinafter  called  the 
'Board')  is  hereby  continued  as  an  agency  of  the  United  States.  The  Board  shall 
consist  of  five  members,  appointed  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate.  The  terms  of  office  of  the  members  of  the  Board  in  office 
on  the  date  of  enactment  of  the  National  Labor  Relations  Act  of  1949  shall  expire 
as  provided  by  law  at  the  time  of  their  appointment.  Members  appointed  after 
such  date  of  enactment  shall  be  appointed  for  terms  of  five  years  each,  excepting 
that  any  individual  chosen  to  fill  a  vacancy  shall  be  appointed  only  for  the  unex- 
l)ired  term  of  the  member  whom  he  shall  succeed.  The  President  shall  designate 
one  member  to  .serve  as  Chairman  of  the  Board.  Any  member  of  the  Board  may 
be  removed  by  the  President,  upon  notice  and  hearing,  for  neglect  of  duty  or 
malfeasance  in  office,  but  for  no  other  cause. 

"(b)  The  Board  is  authorized  to  delegate  to  any  group  of  three  or  more  mem- 
bers any  or  all  of  the  powers  which  it  may  itself  exercise.  A  vacancy  in  the 
Board  shall  not  impair  the  right  of  the  remaining  meml)ers  to  exercise  all  of  the 
powers  of  the  Board,  and  three  members  of  the  Board  shall,  at  all  times,  con- 
stitute a  quorum  of  the  Board,  except  that  two  meml)ers  shall  constitute  a  quorum: 
of  any  group  designated  pursuant  to  the  first  sentence  hereof.  The  Board  shall 
have  an  official  seal  which  shall  be  judicially  noticed." 

Sec.  104.  (a)  Subsection  (a)  of  section  4  of  the  National  Labor  Relations  Act 
of  1935  is  amended  to  read  as  follows: 

"Sec.  4.  (a)  Each  meml)cr  of  the  Board  shall  receive  a  salary  of  .$17,500  a; 
year,  .-^hall  be  eligible  for  reai)pointment,  and  shall  not  engage  in  any  other  busi- 
ness, vocation,  or  employment.  The  Board  shall  appoint  such  employees  as  it 
may  from  time  to  time  find  necessary  for  the  proper  performance  of  its  dutieS; 
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Any  arbitrators  appointed  by  the  Board  under  section  9  (d)  may  be  appointed 
in  the  manner  authorized  by  section  15  of  the  Act  of  August  2,  1946  (5  U.  S.  C. 
55a)  at  per  diem  rates  to  be  determined  by  the  Board  but  not  exceeding  $100, 
and  sliall  be  entitled  to  traveling  expenses  as  authorized  by  section  5  of  such 
Act  (5  U.  S.  C.  73b-2)  for  persons  so  employed.  The  Board  may  establish  or 
utilize  such  regional,  local,  or  other  agencies  and  utilize  such  voluntary  and 
uncompensated  services,  as  may  from  time  to  time  be  needed.  Attorneys  ap- 
pointed under  this  section  may,  at  the  direction  of  the  Board,  appear  for  and 
represent  the  Board  in  any  case  in  court.  Nothing  in  this  Act  shall  be  construed 
to  authorize  the  Board  to  appoint  individuals  for  the  purpose  of  conciliation  or 
mediation  (or  for  statistical  work),  where  such  service  may  be  obtained  from 
the  Department  of  Labor." 

(b)  Section  4  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
striking  out  subsection  (b)  thereof  and  by  relettering  the  succeeding  subsection 
"(b)". 

BAR  TO  CERTAIN"  PROCEEDINGS 

Sec.  '105.  Notwithstanding  the  provisions  of  the  Act  of  February  25,  1871 
(16  Stat.  432),  neither  the  Board  nor  any  court  of  the  United  States  shall  have 
jurisdiction  to  entertain,  process,  make,  impose,  or  enforce  any  petition,  com- 
plaint, order,  liability,  or  punishment  under  the  National  Labor  Relations  Act, 
as  amended  by  the  Labor- Management  Relations  Act,  1947,  with  respect  to  any 
act  or  omission  occurring  prior  to  the  date  of  enactment  of  this  Act,  unless  such 
petition,  complaint,  order,  liability,  or  punishment  could  be  entertained,  proc- 
essed, made,  imposed,  or  enforced  under  the  National  Labor  Relations  Act  with 
respect  to  a  like  act  or  omission  occurring  after  the  date  of  enactment  of  this 
Act.  No  complaint  shall  hereafter  be  issued  by  the  National  Labor  Relations 
Board  based  upon  any  unfair  labor  practice  occurring  prior  to  August  22,  1947, 
unless  charges  with  respect  thereto  were  pending  before  the  Board  on  January 
1,  1949. 

UNJUSTIFIABLE    8ECONDART    BOYCOTTS    iSO    JURISDICTIONAL   DISPUTES 

Sec.  106  (a)  Section  1  of  the  National  Labor  Relations  Act  of  1935  is  amended 
by  inserting  after  the  third  paragraph  thereof  the  following  new  paragraph: 

"Experience  has  further  demonstrated  that  certain  unjustifiable  conflicts 
between  or  among  labor  organizations  lead  to  strikes  and  other  forms  of  industrial 
strife  which  substantially  burden  or  obstruct  commerce,  and  that  the  failure  of 
employers  to  maintain  a  neutral  position  aggravates  and  prolongs  these  conflicts. 
The  public  interest  requires  abatement  of  such  industrial  strife  through  just, 
peaceable,  and  final  settlement." 

(b)  Section  2  of  the  National  Labor  Relations  Act  of  1935  is  amended  by  strik- 
ing out  paragraph  (11)  thereof  and  by  adding  two  new  paragraphs  (11)  and  (12), 
to  read  as  follows: 

"(11)  The  term  'secondary  boycott'  means  a  concerted  refusal  in  the  course  of 
employment  by  employees  of  one  employer  to  produce,  manufacture,  transport, 
distribute,  or  otherwise  work  on  articles,  materials,  goods,  or  commodities  because 
they  have  been  or  are  to  be  manufactured,  produced,  or  distributed  by  another 
employer. 

"(12)  The  term  'jurisdictional  dispute'  means  a  dispute  between  two  or  more 
labor  organizations  (not  established,  maintained,  or  assisted  by  any  employer 
action  defined  in  this  Act  as  an  unfair  labor  practice)  concerning  the  assignment  or 
prospective  assignment  of  a  particular  work  task  by  an  employer." 

(c)  Section  8  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
inserting  after  the  figure  "8"  at  the  beginning  thereof  the  letter  "(a)"  and  adding 
at  the  end  thereof  a  new  paragraph  (6)  to  read  as  follows: 

"(6)  To  refuse  to  assign  a  particular  work  task  in  accordance  with  an  award 
under  section  9  (d)  of  this  Act." 

(d)  Section  8  of  the  National  Labor  Relations  Act  of  1935  is  amended  by  adding 
at  the  end  thereof  a  new  subsection  (b)  to  read  as  follows: 

"(b)   It  shall  be  an  unfair  labor  practice  for  a  labor  organization — 

"(1)   to  cause  or  attempt  to  cause  employees  to  engage  in  a  secondary 
boycott,  or  a  concerted  work  stoppage,  to  compel  an  employer  to  bargain  with 
a  particular  labor  organization  as  the  representative  of  his  employees  if— 
"(a)  another  labor  organization  is  the  certified  representative  of  such 
employees  within  the  meaning  of  section  9  of  this  Act;  or 

"(b)   the  employer  is  required  by  an  order  of  the  Board  to  bargain 
with  another  labor  organization;  or 
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"(c)   the  employer  is  currently  recognizing  another  labor  organization 
(not  established,  maintained,  or  assisted  by  any  employer  action  defined 
in  this  Act  as  an  unfair  labor  practice)  and  has  executed  a  collective- 
bargaining  agreement  with  such  other  labo^  organization,  and  a  question 
concerning  representation  mav  not  appropriately  be  raised  under  section 
9  of  this  Act. 
"(2)  to  cause  or  attempt  to  cause  employees  to  engage  in  a  secondary 
boycott,  or  a  concerted  work  stoppage,  in  furtherance  of  a  jurisdictional 
dispute  if  such  labor  organization  is  seeking  to  compel  an  employer  to  assign 
a  particular  work  task  contrary  to  an  award  made  ui*ider  section  9   (d)   of 
this  Act." 

(e)  Section  9  of  the  National  Labor  Relations  Act  of  1935  is  amended  by  insert- 
ing between  subsections  (c)  and  (d)  thereof  a  new  subsection  (d)  to  read  as 
follows : 

"(d)  Whenever  a  jurisdictional  dispute  results  in  or  threatens  to  result  in  a 
concerted  work  stoppage,  or  a  secondary  boycott,  affecting  commerce,  the  Board 
may  hear  and  deteimine,  or  appoint  an  arbitrator  to  hear  and  determine,  the 
dispute,  and  issue  an  award,  first  affording  the  labor  organizations  involved  in 
the  dispute  a  reasonable  opportunity  to  settle  their  controversy  between  or  among 
themselves.  In  determining  the  dispute,  the  Board  or  the  arbitrator,  as  the  case 
may  be,  may  consider  any  prior  Board  certification  under  which  any  such  labor 
organization  claims  the  right  to  represei-t  employees  who  are  or  may  be  hired  or 
assigned  to  perform  the  work  tasks  in  dispute,  any  uuIoil  charters  or  interunion 
agreements  purporting  to  define  areas  of  jurisdiction  between  or  among  the  con- 
tending labor  organizations,  the  decisions  of  any  agency  established  by  unions  to 
consider  such  disputes,  the  past  work  history  of  the  organizations  involved  in  the 
dispute,  and  the  policies  of  this  Act.  If  an  arbitrator  is  appointed  to  hear  and 
determine  a  dispute,  he  shall  proceed  in  accordance  with  such  rules  and  regula- 
tions as  the  Board  may  prescribe;  and  his  award  determining  the  dispute  shall  have 
the  same  effect  as  an  award  of  the  Board.  In  any  proceeding  under  this  section, 
the  employer  whose  assignment  or  prospective  assignment  of  a  particular  work 
task  is  in  controversy  shall  have  an  opportunity  to  be  hoard  in  any  hearing  con- 
ducted by  the  Board,  or  an  arbitrator,  as  the  case  may  be.  If  at  any  stage  of  the 
proceeding  it  shall  appear  to  the  Board  that  the  dispute  is  in  fact  one  concerning 
representation,  it  shall  treat  the  case  as  one  instituted  under  section  9  (c)  of  this 
Act  and  proceed  accordingly." 

(f)  Subsection  (d)  of  section  9  of  the  National  Labor  Relations  Act  of  1935  is 
relettered  "(e)"  and,  as  relettered,  is  amended  to  read  as  follows: 

"(e)  Whenever  an  order  of  the  Board  made  pursuant  to  section  10  (c)  is  based 
in  whole  or  in  part  upon  facts  certified  following  an  investigation  pursuant  to 
subsection  (c)  of  this  section,  or  upon  an  award  made  in  proceedings  under 
subsection  (d)  of  this  section,  and  there  is  a  petition  for  the  enforcement  or  review 
of  such  order,  such  certification  and  the  record  of  such  investigation,  or  such 
award  and  the  record  of  the  proceedings  under  subsection  (d)  of  this  section,  as 
the  case  ma}'  be,  shall  be  included  in  the  transcript  of  the  entire  record  required 
to  be  filed  under  subsections  10  (e)  or  10  (f),  and  thereupon  the  decree  of  the  court 
enforcing,  modifying,  or  setting  aside  in  whole  or  in  part  the  order  of  the  Board 
shall  be  made  and  entered  upon  the  pleadings,  testimony,  and  proceedings  set 
forth  in  such  transcript." 

FREEDOM    FROM    RESTRICTED    STATE    LAWS 

Sec.  107.  The  proviso  of  section  8  (a)  (3)  of  the  National  Labor  Relations  Act 
of  1935  is  amended  to  read  as  follows:  "Provided,  That  nothing  in  this  act,  or  in 
any  other  statute  of  the  United  States,  or  in  any  State  law,  shall  preclude  an 
employer  engaged  in  commerce,  or  whose  activities  affect  commerce,  from  making 
an  agreement  with  a  labor  organization  (not  established,  maintained,  or  assisted 
by  any  employer  action  definied  in  this  act  as  an  unfair  labor  practice)  to  require 
as  a  condition  of  employment  membership  therein,  or  from  paying  to  such  labor 
organization,  pursuant  to  a  collective-bargaining  agreement,  membership  obliga- 
tions or  sums  equivalent  thereto  b.y  deduction  from  wages  or  salaries,  if  such  labor 
organization  is  the  representative  of  the  employees  as  provided  in  section  9  (a), 
in  the  appropriate  collective-bargaining  unit  covered  by  such  agreement  when 
made." 
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NOTICE  OF  TERMINATION    OF  MODIFICATION  OF  COLLECTIVE-BARGAINING  CONTRACTS 

Sec.  108.  Section  8  of  the  National  Labor  Relations  Act  of  1935  is  amended  by 
adding  at  the  end  thereof  the  following: 

"(c)  It  shall  be  an  unfair  labor  practice  for  an  employer  or  a  labor  organization 
to  terminate  or  modify  a  collective-bargaining  contract  covering  employees  in  an 
industry  affecting  commerce,  unless  the  party  desiring  such  termination  or  modi- 
fication notifies  the  United  States  Conciliation  Service  of  the  proposed  termina- 
tion or  modification  at  least  thirty  days  prior  to  the  expiration  date  of  the  contract, 
or  thirty  days  prior  to  the  time  it  is  proposed  to  make  such  termination  or  modi- 
fication, whichever  is  earlier." 

TITLE  II— MEDIATION  AND  ARBITRATION 

THE    UNITED    STATES    CONCILIATION    SERVICE 

Sec.  201.  (a)  The  United  States  Conciliation  Service  is  hereby  reestablished 
in  the  Department  of  Labor;  and  the  functions  transferred  to  the  Federal  Media- 
tion and  Conciliation  Service  by  section  202  (d)  of  the  Labor-Management  Rela- 
tions Act,  1947,  are  hereby  restored  to  the  Secretary  of  Labor.  The  Service  shall 
be  under  the  direction  of  a  Director  of  Conciliation  (hereinafter  called  the  "Direc- 
tor"), who  shall  be  appointed  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate.  The  Director  shall  receive  compensation  at  the  rate  of  $15,000 
per  annum. 

(b)  The  personnel,  records,  property,  and  unobligated  balances  of  appropria- 
tions, allocations,  or  other  funds  of  the  Federal  Mediation  and  Conciliation  Service 
are  hereby  transferred  to  the  Department  of  Labor.  Such  transfer  shall  not 
affect'  any  proceedings  pending  before  the  Federal  Mediation  and  Conciliation 
Service  or  any  rule  or  regulation  heretofore  made  by  it  or  by  the  Federal  Mediation 
and  Conciliation  Director. 

(c)  The  United  States  C'onciliation  Service  shall  be  administered  under  the 
general  direction  and  supervision  of  the  Secretary  of  Labor.  General  policies 
and  standards  for  the  operation  of  the  Service  shall  be  formulated  and  promulgated 
by  the  Director  of  Conciliation,  with  the  approval  of  the  Secretary  of  Labor. 

(d)  The  Secretary  is  authorized,  subject  to  the  civil-service  laws,  to  appoint 
such  clerical  and  other  personnel  as  may  be  necessary  for  the  execution  of  the 
functions  of  the  Service,  and  shall  fix  their  compensation  in  accordance  with  the 
Classification  Act  of  1923,  as  amended,  and  may,  without  regard  to  the  provisions 
of  the  civil-service  laws  and  the  Classification  Act  of  1923,  as  amended,  appoint 
and  fix  the  compensation  of  such  conciliators,  mediators,  and  arbitrators  as  may 
be  necessary  to  carry  out  the  functions  of  the  Service. 

FUNCTIONS    OF    THE    SERVICE 

Sec.  202.  (a)  The  United  States  Conciliation  Service  (hereinafter  called  the 
"Service")  shall  assist  labor  and  management  in  settling  disputes  through  the 
processes  of  free  collective  bargaining.  The  Director  shall  have  authority  to 
proffer  the  facilities  of  the  Service  in  anv  labor  dispute  in  any  industry  affecting 
commerce  either  upon  his  own  motion  or  upon  the  request  of  one  or  more  of  the 
parties  to  the  dispute  whenever,  in  his  judgment,  the  facilities  of  the  Service  will 
assist  the  parties  in  settling  the  dispute. 

(b)  Upon  request  of  the  parties  to  the  dispute,  the  Service  shall  cooperate  in 
formulating  an  agreement  for  the  arbitration  of  the  dispute,  in  selecting  an 
arbitrator  or  arbitrators,  and  in  making  such  other  arrangements  and  in  taking 
such  other  action  as  may  be  necessary. 

(c)  The  Service  shall  furnish  to  employer,  employees,  and  other  public  and 
private  agencies,  information  concerning  the  practicability  and  desirability  of 
establishing  suitable  agencies  and  methods  to  aid  in  the  settlement  of  labor 
disputes  by  mediation,  conciliation,  arbitration,  and  other  peaceful  means,  and 
to  promote  and  encourage  the  uses  and  procedures  of  sound  collective  bargaining. 
The  Director  is  authorized  to  establish  suitable  procedures  for  cooperation  with 
State  and  local  mediation  agencies  and  to  enter  into  agreements  with  such  State 
and  local  mediation  agencies  relating  to  the  mediation  of  labor  disputes  whose 
effects  are  predominantly  local  in  character. 

(d)  Through  conferences  and  such  other  methods  as  it  deems  appropriate,  the 
Service  shall  seek  to  improve  relations  between  employers  and  the  representatives 
of  their  employees  for  the  purpose  of  avoiding  labor  disputes  and  preventing 
such  disputes  as  might  occur  from  developing  into  stoppages  of  operations  which 
might  affect  commerce  or  develop  consequences  injurious  to  the  general  welfare. 
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CONDUCT    OF    CONCILIATIOxN    OFFICERS 

Sec.  203.  The  Director  and  the  Service  shall  be  impartial.  They  shall  respect 
the  confidence  of  the  parties  to  any  dispute.  Commissioners  of  Conciliation 
shall  not  engage  in  arbitration  while  serving  as  Commissioners  and  they  shall 
not  participate  in  cases  in  which  they  have  a  pecuniary  or  personal  interest. 

DUTIES    OF    EMPLOYERS    AND    EMPLOYEES 

Sec.  204.  In  order  to  prevent  or  minimize  labor  disputes  affecting  the  free 
flow  of  commerce  or  threatening  consequences  injurious  to  the  general  welfare, 
it  shall  be  the  duty  of  employers  and  employees,  and  their  representatives  to — 

(a)  exert  every  reasonable  effort  to  make  and  maintain  collective-bargain- 
ing agreements  for  definite  periods  of  time,  concerning  (1)  rates  of  pay,  hours, 
and  terms  and  conditions  of  work;  (2)  adequate  notice  of  desire  to  terminate 
or  change  such  agreements;  (3)  abstention  from  strikes,  lock-outs,  or  other 
acts  of  economic  coercion  in  violation  of  such  agreements;  and  (4)  pro- 
cedures for  the  peaceful  settlement  of  disputes  involving  the  interpretation 
or  application  of  such  agreements; 

(b)  participate  fully  and  promptly  in  such  meetings  as  may  be  undertaken 
by  the  Service  for  the  purpose  of  aiding  in  a  settlement  of  any  dispute  to 
which  they  are  parties. 

interpretation  of  existing  agreements 

Sec.  205.  It  is  the  public  policy  of  the  United  States  that  any  collective- 
bargaining  agreement  in  an  industry  affecting  commerce  shall  provide  procedures 
by  which  either  party  to  such  agreement  may  refer  disputes  growing  out  of  the 
interpretation  or  application  of  the  agreement  to  final  and  binding  arbitration. 
The  Service  is  authorized  and  directed  to  assist  employers  and  labor  organizations 
in— 

(a)  developing  such  procedures; 

(b)  applying  such  procedures  to  individual  cases,  including  assistance  in 
framing  the  issues  in  dispute  and  the  terms  and  conditions  under  which  the 
arl  itration  proceeding  shall  be  conducted,  including  methods  for  the  selection 
of  the  arbitrator  or  arbitrators:  and 

(c)  .selecting  an  arbitrator  or  arbitrators,  including  making  available  to 
the  parties  a  roster  of  names  from  which  the  parties  may  choose  one  or  more 
arbitrators  and,  if  the  parties  so  desire,  designating  one  or  more  arbitrators. 

LABOR    management    ADVISORY    COMMITTEES 

Sec.  206.  (a)  The  Secretary  of  Labor  shall  appoint  such  labor-management 
advisory  committees  as  he  deems  necessary  or  appropriate  in  the  administration 
of  this  title.  The  membership  of  each  such  committee  shall  consist  of  equal 
numbers  of  labor  and  management  representatives,  and  one  or  more  public 
members.  The  Secretary  shall  designate  a  public  member  as  chairman.  Mem- 
bers of  such  advisory  committees  shall  serve  without  compensation,  but  shall 
receive  transportation,  and  per  diem  in  lieu  of  subsistence  at  a  rate  of  $25  a  day, 
as  authorized  by  section  5  of  the  Act  of  August  2,  1946  (5  U.  S.  C.  73b-2).  for 
persons  so  serving.  Such  committees  shall  have  authority  to  adopt,  amend,  or 
rescind  such  rules  and  regulations  as  may  be  necessary  to  the  performance  of  their 
functions. 

(b)   Such  advisory  committees  shall  advise  the  Secretary  on  questions  of  policy 
and  administration  "affecting  the  work  of  the  service  and  shall  perform  such  othe 
functions  to  help  in  achieving  the  purposes  of  this  title  as  the  Secretary  may 
rec  I  uest , 

TITLE  III— NATIONAL  EMERGENCIES 

DECLARATION    OF    NATIONAL    EMERGENCY 

Sec.  301.  Whenever  the  President  finds  that  a  national  emergency  is  threat- 
ened or  exists  because  a  stoppage  of  work  has  resulted  or  threatens  to  result  from 
a  lat)or  dispuie  (including  the  expiration  of  a  collective-bargaining  agreement) 
in  a  vital  industry  which  affects  the  public  interest,  he  shall  issue  a  proclamation 
to  that  effect  and  call  upon  the  parties  to  the  dispute  to  refrain  from  a  stoppage  of 
work,  or  if  such  stoppage  has  occurred,  to  resume  work  and  operations  in  the 
public  interest. 
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EMERGENCY    BOARDS 

Sec.  302.  (a)  After  issuing  such  a  proclamation,  the  President  shall  promptly 
appoint  a  board  to  be  known  as  an  "emergency  board." 

(b)  Any  emergency  board  appointed  under  this  section  shall  promptly  investi- 
gate the  dispute,  shall  seek  to  induce  the  parties  to  reach  a  settlement  of  the  dis- 
pute, and  in  any  event  shall,  within  a  period  of  time  to  be  determined  by  the 
President  but  not  more  than  twenty-five  days  after  the  issuance  of  the  proclama- 
tion, make  a  report  to  the  President,  unless  the  time  is  extended  by  agreement  of 
the  parties,  with  the  approval  of  the  board.  Such  report  shall  include  the  findings 
and  recommendations  of  the  board  and  shall  be  transmitted  to  the  parties  and  be 
made  public.  The  Secretary  of  Labor  shall  provide  for  the  board  such  steno- 
graphic, clerical,  and  other  assistance  and  such  facilities  and  services  as  may  be 
necessary  for  the  discharge  of  its  functions. 

(c)  After  a  Presidential  proclamation  has  been  issued  under  section  301,  and 
until  five  days  have  elapsed  after  the  report  has  been  made  by  the  board  appointed 
under  this  section,  the  parties  to  the  dispute  shall  continue  or  resume  work  and 
operations  under  the  terms  and  conditions  of  employment  which  were  in  eifect 
immediately  prior  to  the  beginning  of  the  dispute  unless  a  change  therein  is  agreed 
to  by  the  parties. 

POWERS    OF    EMERGENCY    BOARDS 

Sec.  303.  (a)  A  separate  emergency  board  shall  be  appointed  pursuant  to 
section  302  for  each  dispute  and  shall  be  composed  of  such  number  of  persons  as 
the  President  may  deem  appropriate,  none  of  whom  shall  be  pecuniarily  or  other- 
wise interested  in  any  organizations  of  employees  or  in  any  employer  involved  in 
the  dispute.  The  provisions  of  section  11  of  the  National  Labor  Relations  Act, 
as  amended  by  this  Act  (relating  to  the  investigatory  powers  of  the  National 
Labor  Eolations  Board)  shall  be  applicable  with  respect  to  any  board  appointed 
under  this  section,  and  its  members  and  agents,  and  with  respect  to  the  exercise 
of  their  functions,  in  the  same  manner  that  such  provisions  are  applicable  with 
respect  to  the  National  Labor  Relations  Board.  Any  board  appointed  under  this 
section  may  prescribe  or  adopt  such  rules  and  regulations  as  it  deems  necessary  to 
govern  its  functions.  Members  of  emergency  boards  shall  receive  compensation, 
at  rates  determined  by  the  President,  when  actually  employed,  and  travel  ex- 
penses as  authorized  by  section  5  of  the  Act  of  August  2,  1946  (5  U.  S.  C.  73b-2), 
for  persons  so  employed.  When  a  board  appointed  under  this  section  has  been 
dissolved,  its  records  shall  be  transferred  to  the  Secretary  of  Labor. 

TITLE  IV— MISCELLANEOUS  PROVISIONS 

application  of  anti-injunction  STATUTES 

Sec.  401.  The  Act  entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define 
and  limit  the  jurisdiction  of  courts  sitting  in  equitv,  and  for  other  pruposes" 
(Norris-LaGuardia  Act),  approved  March  24,  1932  (tl.  S.  C,  title  29,  sees.  101- 
115),  and  sections  6  and  20  of  the  Act  entitled  "An  Act  to  supplement  existing 
laws  against  unlawful  restraints  and  monopolies,  and  for  other  purposes" 
(Clayton  Act),  approved  October  15,  1914,  as  amended  (U.  S.  C,  title  15,  sec.  17, 
and  title  29,  sec.  52),  are  continued  in  full  force  and  effect  in  accordance  with  the 
provisions  of  such  Acts;  except  that  the  provisions  of  such  Act  and  such  sections 
shall  not  be  construed  to  be  applicable  with  respect  to  section  10  of  the  National 
Labor  Relations  Act. 

POLITICAL  contributions 

Sec.  402.  Section  610  of  title  18  of  the  United  States  Code  (Public  Law  772, 
Eightieth  Congress,  second  session),  is  amended  to  read  as  follows: 

"Sec.  610.  It  is  vuilawful  for  any  national  bank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  in  connection  with 
any  election  to  any  political  office,  or  for  any  corporation  whatever  to  make  a 
contribution  in  connection  with  any  election  to  any  political  office,  or  for  any 
corporation  whatever  to  make  a  contribution  in  connection  with  any  election  at 
which  Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative 
in,  or  a  Delegate  or  Resident  Commissioner  to,  Congress  are  to  be  voted  for,  or 
for  any  candidate,  political  committee,  or  other  person  to  accept  or  receive  any 
contribution  prohibited  by  this  section.  Every  corporation  which  makes  any 
contribution  in  violation  of  this  section  shall  be  fined  not  more  than  .$5,000; 
and  every  officer  or  director  of  any  corporation  who  consents  to  any  contribution 
by  the  corporation  in  violation  of  this  section  shall  be  fined  not  more  than  $1,000, 
or  imprisoned  not  more  than  one  year,  or  both." 
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DEFINITIONS 

Skc.  403.   Wlien  used  in  this  Act — • 

(1)  The  term  "industry  affecting  commerce"  means  anj'  mdustry  or  activity 
in  commerce  or  in  which  a  labor  dispute  would  burden  or  obstruct  commerce  or 
tend  to  burden  or  obstruct  commerce  or  the  free  flow  of  commerce. 

(2)  The  terms  "commerce",  "affecting  commerce",  "labor  dispute",  "em- 
ploj'er",  "employee",  "labor  organization",  and  "person"  shall  have  the  same 
meaning  as  when  used  m  the  National  Labor  Relations  Act  as  reenacted  by  title  I 
of  this  Act. 

SAVING    PROVISION 

Sec.  404.  Nothing  in  this  Act  shall  be  construed  to  require  an  individual  em- 
ployee to  render  labor  or  service  without  his  consent,  nor  shall  anything  in  this 
Act  be  construed  to  make  the  quitting  of  his  labor  by  an  individual  employee  an 
illegal  act;  nor  shall  any  court  issue  any  process  to  compel  the  performance  by  an 
individual  employee  of  such  labor  or  service,  without  his  consent;  nor  shall  the 
quitting  of  labor  by  an  employee  or  employees  in  good  faith  because  of  abnormally 
dangerous  conditions  for  work  at  the  place  of  employment  of  such  employee  or 
employees  be  deemed  a  strike  under  this  Act. 

EXEMPTION    OP    RAILWAY    LABOR    ACT 

Sec.  40o.  The  provisions  of  titles  II  and  III  of  this  Act  shall  not  be  applicable 
with  respect  to  any  matter  which  is  subject  to  the  provisions  of  the  Railwaj^  Labor 
Act,  as  amended. 

SEPARABILITY 

Sec.  406.  If  any  provision  of  this  Act,  or  the  application  thereof  to  any  person 
or  circumstance,  shall  be  held  invalid,  the  remainder  of  this  Act,  or  the  applica- 
tion of  such  provision  to  other  persons  or  circumstances,  shall  not  be  affected 
thereby. 

Amend  the  title  so  as  to  read:  "A  bill  to  repeal  the  Labor- Management  Rela- 
tions Act,  1947,  to  reenact  the  National  Labor  Relations  Act  of  1935,  and  for  other 
purposes." 

Senator  Taft.  Mr.  Chairman,  may  I  ask  a  question?  You  refer 
to  S.  247  at  one  point.     There  is  no  S.  247. 

The  Chairman.  S.  249;  that  is  a  mistake.  If  we  are  going  to  use 
the  Taft-Hartley  name,  and  the  Wagner  name,  it  miglit  be  well  to 
use  the  ThOmas  name,  so  that  we  will  not  all  be  getting  mixed  up. 

Senator  Taft.  I  offered  some  15  amendments  in  the  Senate  on 
Thursday,  which  were  referred  to  this  committee.  I  notice  those 
amendments  are  not  in  the  folder. 

Is  there  any  objection  to  giving  copies  of  those  amendments  to 
each  member  of  the  committee? 

The  Chairman.  They  will  come  around  in  their  natural  course, 
Senator  Taft.     You  offered  them  on  Wednesday? 

Senator  Taft.  I  offered  them  on  Thursday.  They  have  been 
printed.     Yours  has  not  even  been  offered  yet,  and  is  here. 

The  Chairman.  That  is  right.  I  think  your  amendments  are  in 
the  folder.  If  they  are  not,  we  will  see  that  they  are  here,  because 
we  will  have  to  talk  about  those  amendments  before  we  get  through. 

Senator  Taft.  Then  I  wanted  to  ask  this  question.  I  still  do  not 
understand  the  procedure  requested  by  the  committee. 

Take  the  first  amendment  which  I  oft'ered.  Do  you  think,  in  the 
first  place,  that  I  should  offer  them  now  to  the  substitute?  Are  we 
dismissing  the  original  S.  249  and  proceeding  on  the  substitute? 

The  Chairman.  I  think  that  will  be  the  natural  course,  because 
you  will  note  that  in  the  substitute  we  follow  the  same  legislative 
procedure  in  the  beginning  as  in  S.  249. 

Senator  Taft.  The  amendments  I  offered  were  framed  on  the 
original  bill  that  you  introduced. 
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The  Chairman.  That  is  right.  That  is  the  way  they  will  be,  be- 
cause we  will  have  to  keep  S.  249  the  original  bill,  because  it  is  only 
in  that  bill  that  the  context  of  the  National  Labor  Relations  Act  is 
found.     It  is  not  found  in  the  amendment. 

If  we  will  keep  on  our  desks  constantly  S.  249,  then  with  the  amend- 
ment which  I  will  introduce  today  as  a  substitute  for  249,  you  will 
have  all  of  the  law ,  excepting  the  provisions  of  the  Taft-Hartley  law. 

Senator  Taft.  I  wonder  if  there  will  be  any  objection  to  printing 
in  parallel  columns,  as  a  committee  print,  the  original  Wagner  Act, 
the  Wagner  Act  as  amended  by  this  committee  2  years  ago ;  the  Taft- 
Hartley  Act  as  finally  passed;  and  these  amendments  to  the  Wagner 
Act,  so  that  we  can  see  the  whole  thing? 

That  has  been  done  quite  often,  and  it  has  usually  been  very  helpful. 

The  Chairman.  Senator  Taft,  it  will  be  done.  I  have  just  been 
informed  now  that  we  tried  to  get  your  amendments  from  the  printer. 
They  are  still  stumped.  We  are  at  the  beginning  of  a  session  when 
bills  are  introduced  by  the  hundreds,  and  it  takes  some  time  for  us  to 
get  them. 

Senator  Taft.  I  got  all  13  on  Saturday. 

The  Chairman.  They  did  not  have  enough  of  them. 

Senator  Taft.  Let  me  ask  this  question,  too.  First,  as  an  example, 
here  is  an  amendment  that  I  offered  which  amends  a  section  of  the 
Wagner  Act. 

First,  professional  employees  are  defined.  Then  it  is  provided  that 
the  Board  must  permit  professional  employees,  if  they  wish,  to  organ- 
ize separately. 

I  have  a  number  of  telegrams  from  engineering  societies  all  over  the 
United  States  desiring  to  be  heard  in  retaining  the  present  provision. 

Is  that  properly  within  the  scope  of  this  hearing? 

The  Chairman.  I  think  it  is  within  the  scope.  Whether  it  is 
within  the  scope  of  the  time  limit  would  depend  upon  Senator  Murray's 
committee  action. 

Senator  Taft.  You  think  it  is  within  the  scope  of  the  hearing? 

The  Chairman.  It  is  within  the  scope  of  the  hearing  and,  of  course, 
within  the  scope  of  our  consideration  when  we  get  back  into  executive 
session. 

Senator  Taft.  That  is  all  I  wanted. 

The  Chairman.  I,  too,  have,  and  I  think  everyone  has,  received 
telegrams  from  all  interested  persons,  and  there  are  many  in  the 
country. 

Senator  Aiken.  You  say  within  the  scope  of  the  hearing,  but  is  it 
within  the  scope  of  the  time  limit  or  not?  You  do  not  know  whether 
the  time  limit  takes  precedence  over  everything  else? 

The  Chairman.  The  time  limit  will,  and  that  is  why  I  answer  it  in 
the  way  that  it  is  within  the  scope  of  the  hearing;  but  whether  it  will 
be  included  in  the  committee  hearing  or  not  depends  upon  the  com- 
mittee's action. 

Senator  Aiken.  You  are  not  indicating  that  the  time  limit  takes 
precedence  over  testimony? 

The  Chairman.  The  time  limit  will  take  precedence  as  far  as  our 
action  in  it  is  concerned. 

Senator  Aiken.  Then  the  time  limit  takes  the  precedence. 

Senator  Morse.  Mr.  Chairman,  may  I  make  a  brief  announcement 
for  the  benefit  of  my  Republican  colleagues  on  the  procedure  of  the- 
subcommittee. 
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Last  week  I  asked  my  Republican  colleagues  to  submit  to  me  a 
list  of  the  names  of  witnesses  that  tliey  would  like  to  have  testify  at 
hearings.  They  have  given  me  such  a  list  of  witnesses  that  it  is 
physically  impossible  to  even  begin  to  hear  all  those  witnesses  by 
February  10. 

Senator  Taft.  It  probably  would  be  impossible  even  if  it  were 
March  1.     That  will  undoubtedly  have  to  be  boiled  down. 

The  Chairman.  There  is  no  doubt  but  that  you  have  witnesses 
enough  to  last  us  until  the  end  of  next  year. 

Senator  Morse.  No.  We  could  do  a  pretty  good  job  by  March 
1.  But  the  announcement  I  want  to  make  is,  this  afternoon  the  sub- 
conmiittee,  I  understand,  under  the  leadership  of  Mr.  Murray,  will 
meet. 

I  would  like  to  have  my  Republican  colleagues  think  this  matter 
over  between  now  and  the  time  of  that  subcommittee  meeting,  and 
advise  me  as  to  which  of  the  witnesses  they  have  submitted  on  their 
respective  memoranda  they  consider  to  be  the  most  important; 
because  even  as  one  member  of  that  committee,  Mr.  Chahman,  there 
is  not  very  much  I  can  do  with  one  vote  other  than  agree  to  whatever 
schedule  my  colleagues  on  the  committee  think  is  necessary  to  finish 
this  by  February  10,  and  then  proceed  with  the  other  discussion. 

The  Chairman.  I  trust  that  the  committee,  and  I  know  that  it 
will,  will  remember  a  provision  in  our  discussion  that  in  hearings 
there  is  much  duplication;  there  is  much  overlapping;  there  is  much 
vain  repetition,  because  many  witnesses  appear  for  the  purpose  of  not 
completely  complementing  what  has  already  been  said,  but  to  argue 
in  favor  of  what  has  already  been  said. 

That  I  am  sure  the  committee  can  arrange. 

Senator  Smith.  Mr.  Chairman,  before  the  witness  begins  I  would 
like,  if  I  might,  just  to  make  a  simple  statement  of  something  that  has 
occurred  to  me  here  with  respect  to  a  danger  in  these  hearings. 

There  is  a  feeling  abroad  that  the  so-called  Wagner  Act  was  a 
prolabor  act ;  and  the  so-called  Taft-Hartley  Act  was  an  antilabor  act. 

Let  us  face  that  honestly.  The  group  last  year,  2  years  ago,  that 
tried  to  prepare  this  legislation  in  order  to  bring  about  more  industrial 
harmony  were  working  sincerely  to  bring  about  a  more  cordial  relation 
between  management  and  labor. 

Wliat  we  are  in  danger  of  today  is  a  class  conflict  in  this  country, 
which  is  the  very  thing  the  Communists  want  to  see  brought  about. 
We  should  be  working  together  in  a  bipartisan,  public-spirited  way, 
not  to  say  that  the  Wagner  Act  is  right,  the  Taft-Hartley  Act  is  wrong, 
but  to  say  that  there  are  probably  good  features  in  both  acts  which  we 
as  statesmen  should  try  to  incorporate  in  a  measure  that  will  bring 
about  harmony. 

\Aliat  I  am  interested  in,  Mr.  Chairman,  is  in  creating  the  right 
kind  of  environment  for  the  worker  and  his  family  in  oin-  American 
life.  It  is  the  worker  I  am  talking  about.  All  that  I  say  today  is 
going  to  have  to  do  with  the  worker.  I  am  interested  in  creating  the 
right  kind  of  environment  for  the  worker  and  his  family  in  om-  Amer- 
ican life,  and  insuring  him  and  his  youngsters  equality  of  education 
and  economic  opportunity;  in  developing  industrial  practices  whereby 
the  worker  can  receive  a  proper  reward  for  his  contribution  to  the 
national  production;  in  developing  an  environment  for  him  wherein 
he  can  be  stimulated  to  be  a  part  of  the  enterprise  in  which  he  is 
engaged  by  having  proper  incentives,  either  for  himself  or  for  his 
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group  of  workers,  not  having  him  constantly  in  an  attitude  of  warfare 
to  get  as  much  as  he  can  in  the  way  of  wages  for  as  Uttle  as  possible  in 
in  the  way  of  work. 

The  only  way  to  develop  his  character  is  to  give  him  that  oppor- 
tunity to  be  a  part,  for  example,  in  profit-sharing  plans,  in  working 
toward  a  satisfactory  solution  of  the  annual  wage  question  which  will 
give  him  a  greater  security  than  simply  dealing  with  wages  on  an 
hourly  basis;  in  the  proper  handling  of  health  and  welfare  funds, 
whether  by  individual  industries  taking  care  of  their  own  employees 
or  by  an  expansion  of  our  social  secm-ity  system;  and  a  proper  approach 
to  the  question  of  profits,  the  division  of  profits,  between  investors, 
workers,  and  the  public  by  lower  prices. 

I  mention  these  matters,  Mr.  Chairman,  because  in  the  so-called 
Taft-Hartley  legislation,  we  provided  for  a  joint  congressional  com- 
mittee which  would  follow  the  workings  of  our  legislation,  and  would 
especially  study  these  things  which  were  aimed  to  make  the  worker  a 
part  of  his  industry,  a  partner  in  his  industry,  and  not  keep  him  in  a 
state  of  continual  warfare. 

What  I  am  troubled  about  by  both  the  Wagner  legislation  and  the 
Taft-Hartley  legislation  is  that  we  are  moving  in  the  direction  of  trying 
to  see  whether  we  can  establish  a  balance  of  power  and  then  say  to  the 
boys,  "Go  to  it  now;  we  have  made  the  rules.  Fight  it  out,  and  may 
the  best  man  win." 

I  want  just  to  enter  my  protest  against  that  approach  and  to  say 
that  I  am  personally  of  the  convictix)n  that  we  must  face  this  thmg 
from  the  endeavor  to  bring  about  a  more  cooperative  attitude  between 
management  and  labor,  a  more  friendly  attitude. 

To  this  end  I  would  change  the  preambles  of  both  the  Wagner  Act 
and  the  Taft-Hartley  Act  to  state  that  our  objectives  are  to  give  the 
worker  his  opportunity  in  our  national  life  and  not  have  him  in  a 
constant  state  of  either  being  exploited  by  big  business  or  exploited 
by  big  labor,  both  for  their  own  purposes;  and  not  forget  that  this  man 
down  the  line  who  has  his  family  to  take  care  of  is  the  man  we  are 
really  seeking  to  protect  and  make  a  part  of  our  wonderful  American 
industrial  system. 

I  just  want  to  go  on  record,  Mr.  Chairman,  because  that  is  the 
spirit  in  which  I  propose  to  approach  these  hearings  and  approach 
the  witnesses  who  are  to  be  with  us  today  and  on  subsequent  days. 

The  Chairman.  Thank  you.  Senator.  Are  there  any  other 
remarks? 

Secretary  Tobin  has  asked  that  he  be  allowed  to  make  his  statement 
without  interruption,  and  that  is  agreeable,  I  am  sure,  to  all  of  us, 
since  the  request  has  been  made. 

Therefore,  if  the  various  Senators  will  hold  their  questions  or  make 
note  of  them  until  Secretary  Tobin  has  finished,  it  will  be  appreciated. 

Air.  Secretary,  any  statement  you  want  to  appear  in  the  record 
about  yourself,  please  make  first,  and  then  proceed  with  3'our  testi- 
mony as  you  wish. 

Mr.  Secretar}'-,  I  think  you  ought  to  say  something  about  your 
having  been  called  as  the  fu'st  witness  in  accordance  with  instructions, 
or  with  the  scheme  that  we  worked  out  in  my  oflEice,  so  that  the  com- 
mittee will  understand  what  you  have  been  doing  in  the  last  2  or  3 
weeks. 
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STATEMENT  OF  THE  HONORABLE  MAURICE  J.  TOBIN, 
SECRETARY  OF  LABOR 

Secretary  Tobin.  Mr.  Chairman  and  gentlemen  of  the  committee: 
About  3  weeks  ago  the  chanman  of  yom-  committee,  Senator  Thomas 
of  Utah,  called  a  meeting  m  his  office. 

Present  were  to  be  found  Mr.  Ching,  the  head  of  the  Conciliation 
Service;  Mr.  Paul  Herzog,  the  chairman  of  the  National  Labor 
Relations  Board;  and  Mr.  Clark  Clifford,  special  adviser  to  the  Presi- 
dent of  the  United  States;  and  myself. 

There  he  asked  me  to  chairman  a  group  that  would  make  sugges- 
tions or  draft  a  bill  for  the  consideration  of  the  committee,  a  bill  to 
be  a  substitute  for  the  Taft-Hartley  Act. 

We  proceeded  to  follow  out  the  instructions  that  were  given  by  the 
chairman;  and  the  various  gentlemen  I  have  mentioned  to  you, 
representing  the  different  departments,  returned  and  had  their  legal 
counsel  draft  alternate  proposals. 

The  present  bill  which  is  before  you  was  drafted  as  a  result  of  the 
suggestions  and  the  proposals  that  were  offered,  not  as  the  official 
presentation  of  these  departments,  but  as  the  thinking  of  probably 
the  individual  or  head  of  the  department,  although  they  do  not  assume 
full  responsibility,  and  the  composite  drafting  of  the  members  of  the 
various  departments.  We  then  proceeded  to  draft  the  bill  which  you 
have  before  you  at  the  present  time. 

Does  that  cover  the  situation,  Senator? 

The  Chairman.  That  does,  Mr.  Secretary. 

Secretary  Tobin.  I  am  grateful  for  the  honor  which  has  been 
bestowed  upon  me  by  the  chairman  of  the  committee  and  the  members 
of  being  the  first  witness  to  appear  before  a  congressional  committee 
during  the  first  session  of  the  Eighty-first  Congress  to  support  repeal 
of  the  Labor-Management  Relations  Act,  1947. 

The  President,  in  his  state  of  the  Union  message,  delivered  on 
January  5  of  this  year,  recommended  that  the  act  be  repealed;  that 
the  National  Labor  Relations  Act  be  reenacted;  and  that  certain 
improvements,  which  he  indicated,  be  made  in  that  law. 

Following  delivery  of  the  message,  the  chairman  requested  me  to 
make  available  to  the  committee  the  language  of  a  bill  which  would 
carry  out  the  recommendations  of  the  President.  The  various 
affected  departments  and  agencies  of  the  Government  have  conferred 
on  a  bill,  and  a  draft  of  such  a  bill  has  been  submitted  to  the  chairman. 

This  bill,  as  recommended  by  the  President  in  his  state  of  the 
Union  message,  proposes  to  restore  this  country's  policy  in  the  field 
of  labor-management  relations  to  the  philosophy  of  the  Wagner  Act. 
This  is  accomplished  by  repealing  the  Labor-Management  Relations 
Act,  by  reenacting  the  Wagner  Act,  and  by  making  certain  improve- 
ments in  that  law. 

The  Labor-Management  Relations  Act  has  brought  confusion  to  the 
field  of  labor  relations,  has  limited  the  scope  of  collective  bargaining, 
has  unnecessarily  injected  the  Government  into  labor  disputes,  and  has 
abridged  the  rights  of  our  working  men  and  women. 

It  has  emphasized  individual  bargaining  as  against  collective  bar- 
gaining. It  deals  with  collective  bargaining  as  if  it  were  inimical  to  the 
public  interest  instead  of  the  foundation  of  our  national  labor  policy. 
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It  has  unnecessarily  limited  the  rights  of  workers  to  strike,  and  even 
in  some  cases  compels  members  of  the  same  local  union  to  strike-break 
against  their  own  fellow  members  by  forcing  them  to  work  on  struck 
goods. 

Under  the  National  Labor  Relations  Act  the  basic  objective  of  our 
national  labor  policy  was  to  promote  collective  bargaining.  This  the 
act  acconiplished  by  affirming  and  protecting  the  right  of  workers  to 
self-organization,  to  form  and  join  labor  unions,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and  to  engage  in  con- 
certed activities  for  the  purpose  of  collective  bargaining  or  other  mu- 
tual aid  or  protection. 

It  is  the  purpose  of  the  proposed  National  Labor  Relations  Act  of 
1949  to  return  to  the  policy  first  declared  in  the  National  Labor 
Relations  Act  of  1935.  The  bill  regulates  collective  bargaining  only 
where  restraints  are  needed  and  practicable  and  seeks  to  dev#lop  a 
system  of  labor  relations  under  which  both  labor  and  management, 
with  the  friendly  assistance  of  Government,  can  live  together  and 
solve  their  own  problems. 

I  should  like  to  summarize  for  you  at  this  time  some  of  the  impor- 
tant reasons  why  I  believe  the  Taft-Hartley  Act  should  be  repealed: 

1.  The  Taft-Hartley  Act's  ban  upon  the  closed  shop  has  resulted  in 
the  outlawing  of  collective  bargaining  agreements  which  had  been 
mutually  beneficial  to  both  labor  and  management  and  had  assisted 
in  the  maintenance  of  industrial  peace  for  a  period  of  over  100  years. 

At  the  time  the  act  was  passed  more  than  11,000,000  workers  were 
covered  by  union  security  agreements.  Not  only  was  the  closed  shop 
outlawed,  but  restrictions  were  put  upon  union  shop  agreements. 
The  elections  called  before  union  shop  contracts  can  be  consummated 
are  wasteful  and  useless.  They  have  merely  demonstrated  the  over- 
whelming preference  of  workers  for  this  form  of  security.  In  about 
97  percent  of  such  elections  the  workers  chose  a  union  shop. 

2.  The  Taft-Hartley  Act  places  special  emphasis  on  the  use  of 
injunctions  to  settle  labor  disputes.  The  evils  of  the  labor  injunction 
were  recognized  by  the  Congress  in  the  Norris-LaGuardia  Act.  It  is 
unnecessary  for  me  to  repeat  here  what  has  so  often  been  said  con- 
cerning the  abuses  which  arose  in  the  past  from  the  frequent  use  of 
labor  injunctions. 

Under  the  Taft-Hartley  law,  for  example,  the  Board  is  under  a 
mandatory  duty  to  seek  injunctions  against  unions  in  all  cases  in- 
volving secondary  boycotts,  including  those  for  perfectly  legitimate 
objectives,  such  as  the  protection  of  labor  standards.  In  no  case  is  it 
mandatory  that  the  Board  seek  injunctions  against  employers. 

3.  The  Labor-Management  Relations  Act  removed  the  United 
States  Conciliation  Service  from  the  Department  of  Labor,  where  it 
had  functioned  for  34  years.  It  created  a  new  Federal  Mediation  and 
Conciliation  Service  as  an  independent  agency. 

This  was  a  completely  unjustified  dismemberment  of  the  Depart- 
ment of  Labor.  During  the  34  years  of  its  existence  in  the  Depart- 
ment, the  Conciliation  Service  successfully  settled  more  than  100,000 
cases  where  serious  disputes  had  arisen. 

Just  before  the  Service  was  transferred  from  the  Department,  it 
was  settling  without  a  work  stoppage  over  90  percent  of  those  cases 
in  which  no  stoppage  existed  at  the  time  a  conciliator  was  assigned 
to  the  case.     This  record  could  not  have  been  achieved  unless  the 
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Service  was  operating  successfully,  efficiently,  and  fairly  and  had  the 
confidence  of  both  management  and  labor. 

The  exercise  of  conciliation  functions  outside  the  Labor  Depart- 
ment is  inconsistent  with  the  principle,  which  I  have  often  stated,  that 
labor  functions  must  be  centralized  in  a  cabinet  department.  This 
centralization  is  necessary  to  achieve  coherence  in  the  formulation 
of  national  labor  policies  and  in  the  administration  of  our  labor  laws. 

The  Service  was  removed  from  the  Department  by  the  Taft- 
Hartley  Act  on  the  announced  ground  that  it  could  not  be  impartial 
so  long  as  it  was  within  the  Department  of  Labor.  I  cannot  state 
too  strongly  that  I,  as  Secretary  of  Labor,  consider  myself  to  represent 
the  more  than  140,000,000  American  people  and  every  segment  of 
our  economy. 

Conciliation  functions  must  be  exercised  impartially  if  they  are  to  be 
successful,  and  the  record  of  the  Department  during  the  34  years  it 
had  the  Conciliation  Service  shows  this  was  done  and  can  be  done  in 
the  Department  of  Labor. 

This  is  not  my  opinion  alone.  The  President's  labor-management 
conference  in  November  1945  recommended  that  the  United  States 
Conciliation  Service,  and  I  quote,  "be  established  as  an  effective  and 
completely  impartial  agency  within  the  Department  of  Labor." 

Mr.  Ira  Mosher,  chairman  of  the  executive  committee,  and  Mr.  Ray- 
mond Smethurst,  general  counsel  of  the  National  Association  of  Manu- 
facturers, and  Air.  Eric  Johnston  for  the  Committee  for  Economic 
Development,  together  with  all  the  major  labor  organizations,  testified 
in  hearings  held  during  the  Eightieth  Congress  before  this  committee 
that  no  new  agency  should  be  created  for  handling  conciliation  func- 
tions outside  the  Department  of  Labor. 

If  their  point  of  view,  that  it  was  not  desirable  to  remove  the  Con- 
ciliation Service  from  the  Department  of  Labor,  was  sound  then,  it  is 
sound  now  to  restore  the  Service  to  the  Department  of  Labor. 

4.  The  Taft-Hartley  Act  abandoned  the  uniform  procedures  of  the 
Administrative  Procedure  Act  of  1946  and  singled  out  the  National 
Labor  Relations  Board  as  the  one  administrative  agency  in  our  Gov- 
ernment which  should  receive  different  treatment.  The  law  set  up  a 
general  counsel  who  has  broad  discretionary  powers  and  who  is  inde- 
pendent of  the  Board.  This  is  an  unwise  and  unnecessary  division 
of  the  Board's  functions. 

The  administrative  procedures  established  under  the  original  Na- 
tional Labor  Relations  Act,  which  would  be  restored  under  this  bill, 
provided  for  the  internal  separation  of  the  judicial  and  prosecuting 
functions  of  the  Board  in  accordance  with  the  provisions  of  the  sub- 
sequent Administrative  Procedure  Act.  There  is  no  reason  why  any 
additional  separation  should  be  required. 

Furthermore,  the  duty  of  the  general  counsel,  under  the  Taft- 
Hartley  Act,  to  determine  what  complaints  should  come  before  the 
Board  places  a  tremendous  amount  of  power  in  the  hands  of  one  man 
since  it  can  be  used  to  control  policy  in  enforcing  the  act.  The  divi- 
sion of  authority  between  the  Board  and  the  general  counsel  keeps 
the  Board  from' considering  issues  vital  and  germane  to  its  decisions. 

The  President  in  his  veto  message  of  June  20,  1947,  predicted  that 
the  separation  of  power  between  the  general  counsel  and  the  Board — 

*  *  *  would  invite  conflict  between  the  National  Labor  Relations  Board 
and  its  general  counsel,   since  the  general  counsel  would  decide,   without  any- 
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right  of  appeal  by  employers  and  employees,  whether  charges  were  to  be  heard  by 
the  Board,  and  whether  orders  of  the  Board  were  to  be  referred  to  the  court  for 
enforcement.  By  virtue  of  this  unHmited  authority,  a  single  administrative 
'official  might  usurp  the  Board's  responsibility  for  establishing  policy  under  the 
act. 

This  warning,  like  others  contained  in  that  veto  message,  has 
proved  to  be  strikingly  accurate. 

5.  By  providing  for  numerous  elections — representation,  union 
shop,  employer's  last  offer — the  Taft-Hartley  Act  keeps  the  relation 
between  employers  and  unions  in  an  unsettled  condition,  instead  of 
on  the  basis  of  stability  and  confidence  so  necessary  in  assuring  free 
collective  bargaining.  The  provision  that  requires  union  shop  elec- 
tions at  least  once  each  year  could,  under  changed  economic  condi- 
tions, be  used  to  harass  and  even  crush  unions. 

6.  The  Taft-Hartley  Act  completely  outlaws  peaceful  picketing  in 
many  situations,  even  such  types  as  have  enjoyed  protection  of  our 
courts  for  several  decades.  Thus,  employees  who  picket  an  employer 
because  he  persists  in  making  them  work  on  partially  finished  goods 
produced  in  another  plant  at  sweatshop  wages  may  be  found  guilty 
of  the  unfair  labor  practice  of  engaging  in  an  unlawful  secondary 
boycott. 

7.  The  Taft-Hartley  Act  places  unreasonable  restraints  on  many 
aspects  of  collective  bargaining  agreements.  The  check-off — a  legiti- 
mate labor-management  practice — has  been  surrounded  with  many 
unnecessary  procedural  requirements,  violation  of  which  carries  a 
■criminal  penalty,  to  the  detriment  of  harmonious  relations  between 
labor  and  management. 

8.  One  of  the  most  serious  consequences  of  the  law  is  the  denial, 
not  only  of  the  right  to  reinstatement,  as  under  the  Wagner  Act,  but 
also  of  the  right  to  vote  in  representation  elections,  while  granting  a 
vote  to  strikebreaker  replacements.  The  law  thus  permits  an  em- 
ployer who  is  faced  with  a  strike  to  improve  wages  and  hours  in  his 
plant,  to  hire  sufficient  nonunion  replacements  to  outvote  the  members 
of  the  union  and  thereupon  to  demand  an  election,  the  result  of  which 
•can  well  be  to  oust  the  union  from  the  plant. 

9.  Under  the  Labor-Management  Relations  Act,  the  employer  can, 
by  petitioning  for  a  choice  of  collective  bargaining  representative, 
determine  the  time  most  advantageous  for  himself  to  call  for  an  elec- 
tion, even  when  not  faced  with  conflicting  claims  for  recognition. 
The  employer  can  thereby  stifle  and  thwart  organization  efforts  and 
assure  a  year's  freedom  from  union  organization. 

10.  The  law  removes  from  the  area  of  free  collective  bargaining  a 
subject  which  all  must  agree  is  a  proper  objective  of  workers — welfare 
funds  established  for  the  humanitarian  purpose  of  protecting  the 
health  and  security  of  employees.  It  is  made  a  crime  for  employers 
and  employees  to  establish  such  funds  except  under  rigid  rules  limiting 
their  purposes  and  methods  of  administration.  Furthermore,  viola- 
tions may  be  enjoined  without  regard  to  the  Clayton  Act  and  Norris- 
LaGuardia  Act  safeguards. 

11.  The  Taft-Hartley  Act  impaired  legitimate  union  security  by 
providing  that  where  State  laws  are  more  restrictive  than  the  Federal 
statute,  the  State  laws  should  prevail.  As  a  result  of  this  provision, 
even  union  shops  are  banned  in  some  industries  engaged  in  interstate 
commerce. 
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12.  The  Taft-Hartley  Act's  broad  ban  upon  political  contributions 
and  expenditui'es  by  labor  organizations,  in  my  opinion,  is  unfair  and 
undemocratic.  I  consider  this  to  be  discriminatory  legislation 
because  it  selects  labor  organizations  as  the  only  type  of  voluntary 
associations  which  are  to  be  denied  effective  political  participation. 

13.  The  Taft -Hartley'"  Act  provides  for  damage  suits  in  the  Federal 
com-ts  for  breaches  of  collective  bargaining  agreements  and  for 
violation  of  the  prohibitions  in  the  act  against  secondary  boycotts 
and  jurisdictional  disputes.  These  provisions  throw  upon  the 
Federal  courts  the  task  of  deciding  many  issues  which  should  be 
settled  by  the  parties  themselves  within  the  framework  of  their  agree- 
ments. 

Furthermore,  the  burden  of  untangling  the  complicated  economic 
problems  out  of  which  the  evils  of  unjustifiable  secondary  boycotts 
and  jurisdictional  disputes  arise  is  one  that  administrative  agencies 
dealing  continuously  with  employer-employee  relations  are  far 
better  equipped  to  handle  than  the  Federal  courts,  where  dockets 
are  already  seriously  overcrowded. 

These  provisions  assume  an  attitude  of  hostility  between  employers 
and  unions  which  is  wholly  incompatible  with  the  maintenance  of 
peaceful  collective  bargaining  relations  and  with  the  assumptions  upon 
which  our  entire  national  labor  policy  is  founded. 

14.  The  Labor-Management  Relations  Act  indiscriminately  out- 
laws all  secondary  boycotts  whether  unjustifiable  or  not.  As  the 
President  emphasized  in  his  veto  message,  the  provisions  of  the  act  go 
far  beyond  merely  prohibiting  certain  unjustifiable  secondary  boycotts. 

The  language  used  is  so  broad  that  even  boycotts  engaged  in  for  the 
purpose  of  protecting  the  standards  of  union  members  against  the 
competition  of  goods  produced  under  sweatshop  conditions  are  pro- 
hibited. Such  types  of  boycotts  have  long  been  recognized  by  the 
courts  as  justifiable  in  order  to  preserve  the  union's  own  existence  and 
the  gains  made  in  genuine  collective  bargaining. 

Yet  the  act  puts  a  mandatory  duty  on  the  regional  director,  subject 
to  the  supervision  of  the  general  counsel,  to  go  into  the  Federal 
com'ts  for  injunctive  relief  when  he  has  reason  to  believe  that  a  union 
is  engaging  in  such  a  boycott.  And  the  act  requires  the  regional 
director,  in  the  preliminary  investigation  of  a  charge  concerning  such 
a  boycott  to  give  the  case  "priority  over  all  other  cases  except  cases  of 
like  character  in  the  office  where  it  is  filed  or  to  which  it  is  referred." 

15.  The  Taft-Hartley  .A.ct  grossly  discriminated  in  the  application 
of  sanctions  against  unfair  labor  practices  in  favor  of  employers  and 
against  labor  organizations.  Mandatory  injunctive  action  is  provided 
for  in  the  case  of  three  employee  or  union  organization  unfair  labor 
practices.  In  no  case  is  it  mandatory  to  afford  relief  to  employees  or  a 
labor  organization  against  any  employer  unfair  labor  practice. 

16.  The  Taft-Hartley  Act  provides  elaborate  and  inflexible  pro- 
cedures including  boards  of  inquiry,  an  80-day  waiting  period  enforced 
by  injunction,  and  secret  ballots  which  must  be  followed  in  emergency 
disputes. 

Nevertheless,  as  the  President  said  in  his  veto  message,  he  and  his 
officers  are  deprived  of  their  power  to  take  effective  action  in  securing 
peaceful  settlement  of  such  disputes.  For  example,  even  the  boards 
of  inquiry  are  deprived  of  authority  to  make  recommendations  for 
settling  the  dispute. 
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In  the  atomic  energy  and  longshore  cases  these  procedures  were 
unavaihng,  and  agreements  between  the  parties  were  reached  with  the 
assistance  of  Government  concihation,  only  after  the  machinery  pro- 
vided by  the  law  had  ineffectively  run  its  course. 

The  16  objectionable  provisions  discussed  above  and  others  too 
numerous  to  recount  here  could  make  possible  the  destruction  of  labor 
unions  by  unscrupulous  employers.  This  is  a  charge  which  has  been 
repeatedly  made. 

As  was  said  in  the  reputable  business  publication,  Business  Week, 
on  December  18,  1948: 

What  was  wrong  was  that  the  Taft-Hartley  Act  went  too  far.  It  crossed  the 
narrow  line  separating  a  law  which  aims  only  to  regulate  from  one  which  could 
destroy. 

Given  a  few  million  unemployed  in  America,  given  an  administration  in  Wash- 
ington which  was  not  prounion — and  the  Taft-Hartley  Act  conceivably  could 
wreck  the  labor  movement. 

These  are  the  provisions  that  could  do  it:  (1)  Picketing  can  be  restrained  by 
injunction;  (2)  employers  can  petition  for  a  collective  bargaining  election;  (3) 
strikers  can  be  held  ineligible  to  vote — while  the  strike  replacements  cast  the  only 
ballots;  and  (4)  if  the  outcome  of  this  is  a  "no-union"  vote,  the  Government  must 
certify  and  enforce  it. 

Anytime  there  is  a  surplus  labor  pool  from  which  an  employer  can  hire  at  least 
token  strike  replacements,  these  four  provisions,  Jinked  together,  presumably  can 
destroy  a  union. 

Bv  going  that  far,  the  law  defeated  itself. 

It  is  my  considered  j  udgment  that  the  law  has  had  the  net  effect  of 
dislodging  long  established  labor  relations  patterns  and  weakening  col- 
lective bargaining.  Statutory  provisions  which  unduly  restrict  and 
hamper  free  collective  bargaining  in  this  country  should  be  eliminated. 
I,  therefore,  urgently  recommend  immediate  repeal  of  the  Taft- 
Hartley  Act. 

The  Taft-Hartley  Act  was  passed  during  a  period  of  great  emotional 
stress,  arising  from  abnormal  disturbance  and  readjustments,  which 
was  an  inevitable  accompaniment  of  the  return  to  a  peacetime  econ- 
omy. If  the  same  Congress  had  been  considering  such  legislation 
during  the  1935-40  period,  it  is  highly  improbable  that  such  a  far- 
reaching  law  would  have  been  written.  I  intend  to  discuss  this  phase 
of  the  problem  to  a  great  extent  later  in  my  statement. 

I  shall  now  turn  to  a  discussion  of  the  bill  which  has  been  submitted 
to  the  chairman,  which  is  entitled  the  "National  Labor  Eelations  Act 
of  1949." 

Briefly,  the  bill  embodies  the  legislative  recommendations  made  by 
the  President  in  his  state  of  the  Union  message  delivered  to  the  Con- 
gress on  January  5  of  this  year. 

The  bill  would  (1)  repeal  the  Labor-Management  Relations  Act 
of  1947,  (2)  reenact  the  National  Labor  Relations  Act  of  1935,  (3) 
amend  that  act  to  retain  the  present  Board  membership  and  panel 
structure,  (4)  enable  the  Natlnal  Labor  Relations  Board  to  deal 
with   jurisdictional   disputes   and   unjustifiable   secondary   boycotts, 

(5)  re-establish  the  Conciliation  Service  in  the  Department  of  Labor, 

(6)  provide  means  for  the  settlement  of  disputes  arising  out  of  the 
interpretation  of  existing  contracts,  and  (7)  provide  means  for  meeting- 
national  emergencies  in  vital  industries  which  affect  the  public  interest. 

Title  I  of  the  bill  embodies  the  first  three  of  these  recommendations. 
It  completely  repeals  the  Labor-Management  Relations  Act,  1947. 
It  reenacts  the  National  Labor  Relations  Act  of  1935,  as  it  existed 
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prior  to  tlio  passage  of  the  Taft-Hartley  Act,  and  provides  for  the 
following  changes: 

The  National  Labor  Relations  Board  is  to  remain  a  five-man 
imstead  of  a  three-man  Board  as  it  was  under  the  original  act.  In 
addition,  the  Board  is  authorized  to  use  three-member  panels  to 
exercise  its  powers  and  expedite  its  work. 

Certain  types  of  activities  are  made  unfair  labor  practices  if  en- 
gaged in  by  a  labor  organization.  In  conformity  with  the  President's 
recommenchition,  these  are  limited  to  certain  types  of  secondary 
boycotts  and  certain  types  of  jurisdictional  disputes,  and  failure  to 
file  30  days'  notice  of  proposed  contract  modification  or  termination. 

The  latter  is  also  made  an  employer  unfair  labor  practice.  Under 
the  bill  strikes  or  secondary  boycotts  are  treated  as  unjustifiable  only 
if  they  are  for  the  purpose  of  compelling  an  employer  (1)  to  recognize 
a  union  in  violation  of  the  National  Labor  Relations  Act,  or  (2)  to 
assign  particular  work  tasks  to  a  union  contrary  to  an  award  of  the 
Board. 

The  bill  makes  it  an  unfair  labor  practice  for  a  union  "to  cause  or 
attempt  to  cause"  employees  to  engage  in  a  secondary  boycott  or  a 
concerted  work  stoppage  for  the  following  purposes:  (1)  to  compel  an 
employer  to  bargain  with  one  union  if  another  is  the  certified  repre- 
sentative, or  if  the  employer  is  required  by  an  order  of  the  Board  to 
bargain  with  another  union,  or  if  the  employer  has  a  contract  with 
another  union  and  the  question  of  representation  cannot  appropri- 
ately be  raised  under  the  act;  or  (2)  to  compel  an  employer  to  assign 
particular  work  tasks  contrary  to  an  award  issued  by  the  Board  under 
the  act. 

A\ith  respect  to  jm'isdictional  disputes  the  bill  is  limited  to  disputes 
between  two  or  more  labor  organizations.  The  procedures  in  the 
bill  for  the  settlement  of  such  interunion  disputes  over  the  assignment 
of  work  tasks  give  the  National  Labor  Relations  Board  jurisdiction 
over  these  disputes  under  certain  specified  conditions. 

The  Board  can  take  jurisdiction  of  such  a  dispute  only  (1)  when  it 
has  residted  in  or  threatens  to  result  in  a  strike  or  secondary  boj^cott, 
and  (2)  when  it  afi"ects  commerce. 

Once  the  Board  has  taken  jurisdiction,  it  must  afford  the  unions  a 
reasonable  opportunity  to  settle  the  dispute  themselves.  If  the  dis- 
pute is  not  so  settled  the  Board  may  under  regulations  which  the 
Board  would  issue,  either  hear  and  determine  the  dispute  itself  and 
issue  an  award,  or  appoint  an  arbitrator  to  do  so.  Certain  guides 
which  the  Board  or  arbitrator  must  follow  in  making  a  determination 
are  spelled  out  in  the  bill.  The  employer  involved  in  such  a  dispute  is 
entitled  to  be  heard. 

If  it  appears  to  the  Board  that  the  dispute  is  in  fact  one  over  repre- 
sentation instead  of  merely  assignment  of  work  tasks,  it  is  required 
to  treat  the  case  as  a  representation  case  already  instituted  and  proceed 
accordingly. 

These  provisions  regarding  secondary  boycotts  and  jurisdictional 
disputes  are  designed  to  prevent  certain  conflicts  between  labor 
organizations  where  neutral  employers  are  unjustifiably  hai'med  or 
where  the  faihu-e  of  employers  to  remain  neutral  tends  to  prolong  or 
aggravate  the  dispute. 

The  blanket  prohibition  of  the  Taft-Hartley  Act  on  all  secondary 
boycotts,  both  justified  and  unjustified,  is  avoided  in  the  committee 
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print  by  defining  specifically  the  types  and  purposes  of  those  that  are- 
to  be  prohibited.  The  provisions  of  the  Labor-Management  Relations 
Act  which  assume  that  jurisdictional  disputes  are  primarily  concerned 
with  the  assignment  of  work  tasks  by  the  employer  is  also  avoided  in 
the  committee  print  by  providing  that  jurisdictional  disputes  arise 
only  when  there  is  a  dispute  over  such  tasks  between  two  or  more 
labor  organizations. 

The  bill  makes  two  further  changes  in  the  National  Labor  Relations 
Act. 

First,  it  is  made  clear  that  employers  subject  to  the  act  may  make 
agreements  providing  for  the  closed  shop  or  other  forms  of  union  secu- 
rity or  for  the  check-off  of  union  dues  and  assessments  notwithstand- 
ing the  provisions  of  conflicting  State  laws.  This  would  make  uni- 
form rules  on  these  subjects  of  collective  bargaining  applicable  to  all 
employers  and  labor  organizations  in  interstate  industries.  No  longer 
will  employers  or  unions  be  subject  to  conflicting  rules  in  the  different 
States  where  they  operate. 

Second,  the  bill  requires  30  days'  notice  to  the  Conciliation  Service 
of  a  proposal  to  terminate  or  modify  any  collective  bargaining  agree- 
ment and  makes  it  an  unfair  labor  practice  for  either  an  employer 
or  a  union  to  terminate  or  modify  such  an  agreement  without  filing 
such  notice.  These  clearly  are  reasonable  requirements  which  will 
enable  the  Service  to  be  apprised  in  time  to  be  able  to  head  off  con- 
troversies before  they  ripen  into  open  conflict. 

Title  II  of  the  bill  provides  that  the  United  States  Conciliation 
Service  be  reestablished  in  the  Department  of  Labor — where  it 
properly  belongs.  This  has  been  repeatedly  recommended  by  the 
President  and,  as  I  have  said,  is  required  by  sound  administration  of 
Govermnent  labor  functions. 

The  bill  sets  forth  in  explicit  terms  the  duties  of  employers  and 
unions  to  exert  every  reasonable  effort  to  make  and  maintain  collective 
bargaining  agreements  for  definite  periods  of  time  and  to  participate 
fully  and  properly  in  meetings  called  by  the  Service  to  aid  in  settling 
disputes. 

The  bill  encourages  utilization  of  arbitration  procedures,  not  only  in 
grievance  disputes,  but  in  other  appropriate  cases,  by  authorizing  the 
Service,  upon  request  of  the  parties,  to  cooperate  with  them  in  formu- 
lating agreements  for  arbitration  and  in  the  selection  of  arbitrators. 

The  Service  is  also  authorized  to  enter  into  agreements  with  local 
mediation  agencies  and  to  furnish  information  concerning  the  estab- 
lishment of  agencies  to  aid  in  the  voluntary  settlement  of  labor  dis- 
putes through  peaceful  means. 

The  provisions  with  respect  to  disputes  over  the  interpretation  or 
application  of  an  existing  collective  bargaining  agreement  are  included 
in  this  title.  In  his  state  of  the  Union  message  of  January  5  of  this 
year  the  President  recommended  procedures  be  developed  for  the 
settlement  of  such  disputes  without  the  use  of  economic  force. 

The  bill  declares  the  public  policy  of  the  United  States — 

that  any  collective-bargaining  agreement  in  an  industry  affecting  commerce  shall 
provide  procedures  by  which  either  party  to  such  agreement  may  refer  disputes 
growing  out  of  the  interpretation  or  application  of  the  agreement  to  final  and 
binding  arbitration. 

The  Conciliation  Service  would  be  directed  to  implement  this  policy 
by  assisting  employers  and  unions  in  developing  procedures,  for  arbi- 
tration, in  framing  the  issues  in  dispute,  and  in  selecting  arbitrators. 
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The  Service  would  compile  a  roster  of  arbitrators  which  it  could 
make  available  to  the  parties.  If  the  parties  so  desired,  the  Service 
would  be  authorized  to  designate  one  or  more  arbitrators. 

The  bill  carefully  avoids  the  twin  evils  of  compulsory  arbitration 
and  rigidity  of  procedure.  Its  provisions  are  clear  and  simple  and 
will,  I  believe,  be  effective  in  carrying  out  the  recommendations  of 
the  President. 

They  provide  a  minimum  of  governmental  assistance  intended  to 
induce  both  employers  and  unions  to  develop  sound  arbitration  ma- 
chinery of  their  own,  adapted  to  their  own  particular  needs  and 
circumstances,  for  the  settlement  of  grievance  disputes  without  the 
use  of  economic  force. 

Title  II  also  provides  that  labor-management  advisory  committees 
such  as  were  originally  set  up  when  the  Service  was  in  the  Department 
of  Labor  would  be  appointed  by  the  Secretary  of  Labor  to  advise  on 
questions  of  policy  and  administration  regarding  the  work  of  the- 
Conciliation  Service. 

Such  committees  would  have  a  representative  of  the  public  as  chair- 
man and  would  be  equally  representative  of  labor  and  management. 

Title  III  of  the  bill  deals  with  national  emergencies  resulting  from 
work  stoppages  in  vital  industries  which  affect  the  public  interest.. 
It  provides  that  when  the  President  finds  that  a  national  emergency 
exists  "because  a  stoppage  of  work  has  resulted  or  threatens  to  result 
from  a  labor  dispute"  in  such  an  industry,  he  shall  issue  a  proclama- 
tion to  that  effect  and  shall  promptly  appoint  an  Emergency  Board 
to  be  composed  of  such  number  of  disinterested  persons  as  he  may 
deem  appropriate. 

The  Board  would  investigate  the  dispute,  seek  to  induce  the  parties 
to  reach  a  settlement  and  make  a  report,  including  the  findings  and 
recommendations  of  the  Board,  within  a  period  of  not  more  than  25 
days  after  the  date  of  the  President's  proclamation. 

The  report  of  the  Board  would  be  made  to  the  President,  be  trans- 
mitted to  the  parties,  and  be  made  public.  The  bill  provides  that 
during  the  period  of  not  more  than  25  days  after  the  Presidential 
proclamation  has  been  issued  and  until  5  days  after  the  emergency 
Board's  report: 

the  parties  to  the  dispute  shall  continue  or  resume  work  and  operations  under  the- 
terms  and  conditions  of  employment  which  were  in  effect  immediately  prior  to 
the  beginning  of  the  dispute  unless  a  change  therein  is  agreed  to  by  the  parties. 

The  procedure  provided  in  the  bill  for  dealing  with  national  emer- 
gencies is  simple  and  flexible.  It  is  intended  to  be  used  only  in  limited 
cases  involving  a  grave  national  emergency. 

The  Government  will  assist  affirmatively  in  the  settlement  of  the 
controversy  during  the  waiting  period.  The  parties  and  the  public 
will  have  the  benefit  of  the  considered  judgment  of  a  board  of  dis- 
interested persons  as  to  soimd  suggestions  for  settling  the  controvers}". 

The  procedure  proposed  in  the  bill  is  based  upon  the  assumption 
that  our  national  labor  policy  is  one  of  encouraging  free  collective 
bargaming.  When  laljor  and  management  arc  assured  once  again 
that  this  is  our  national  labor  policy,  they  will,  I  feel  sure,  comply 
with  the  procedures  provided  in  the  bill. 

In  my  opinion,  there  never  was  any  valid  reason  for  departing  from 
our  declared  public  policy. 
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In  this  connection  the  report  of  the  labor  committee  of  the  Twen- 
tieth Century  Fund  issued  in  1947,  said: 

A  basic  criterion  of  the  value  of  any  proposed  legislation  is  that  it  should  be 
helpful  to  genuine  collective  bargaining,  not  harmful;  that  the  legislation  should 
be  calculated  to  build  up  creative  conditions  of  labor  peace  on  the  foundations  of 
industrial  self-government. 

The  committee  which  w^rote  this  report,  which  was  unanimous  on 
this  point,  was  headed  by  WiUiam  H.  Davis  as  chairman.  The  other 
members  of  the  committee  included  Sumner  H.  Slichter,  Lamont 
university  professor.  Harvard  University;  Edwin  E.  Witte,  professor 
of  economics,  University  of  Wisconsin;  William  L.  Chenery,  publisher, 
Colliers  Weekly;  Howard  Coonley,  chairman  of  the  board,  Walworth 
Co.,  Inc.,  formerly  president,  National  Association  of  Manufacturers; 
Clinton  S.  Golden,  formerly  vice  president,  United  Steel  Workers  of 
America,  CIO;  and  the  late  Robert  J.  Watt,  formerly  international 
representative,  American  Federation  of  Labor. 

Title  IV  of  the  bill  would  continue  in  full  force  and  effect  the  pro- 
hibitions in  the  Norris-LaGuardia  Act  and  the  Clayton  Act  against 
the  issuance  of  labor  inj mictions. 

However,  the  National  Labor  Relations  Board  woidd  be  able  to 
enforce  its  orders  in  the  Federal  circuit  courts  just  as  it  used  to  do  under 
the  original  National  Labor  Relations  Act. 

Title  V  would  restore  the  political  contributions  provision  of  the 
Federal  Corrupt  Practices  Act  as  it  existed  before  the  War  Labor 
Disputes  Act.  Both  President  Roosevelt  and  President  Truman  have 
pointed  out  that  amendments  to  this  statute  have  no  place  in  a  labor 
law. 

There  is  a  specific  statement  in  title  IV  that  titles  II  and  HI  shall 
not  be  applicable  with  respect  to  any  matter  which  is  subject  to  the 
provisions  of  the  Railway  Labor  Act. 

In  conclusion,  I  should  like  to  express  my  firm  conviction  that  the 
original  Wagner  Act,  with  the  improvements  proposed  in  the  commit- 
tee print,  contains  the  essential  elements  of  a  sound  national  labor 
policy.  The  1947  act  impairs  the  hard-won  gains  of  organized  work- 
ers and  hampers  the  efforts  of  the  imorganized  to  form  labor  organi- 
zations. 

It  is  important  to  bear  in  mind,  as  I  mentioned  earlier  in  my  state- 
ment, the  economic  conditions  which  characterized  the  period  in  1947 
when  the  Labor  Management  Relations  Act  was  passed. 

At  that  time  we  were  still  in  the  midst  of  the  upheavals  and  readjust- 
ments that  always  folio vv  a  major  war.  Just  as  we  had  such  upheavals 
in  the  years  1919,  1920,  and  1921  after  the  First  World  War,  so  we 
had  them  in  the  years  1946,  1947,  and  1948.  In  fact,  the  readjust- 
ments after  the  First  World  War  were  characterized  by  even  greater 
disturbances  than  those  occasioned  by  World  War  II.  In  1919,  for 
example,  there  were  20.8  percent  of  all  employed  workers  who  were 
involved  in  work  stoppages.  In  the  comparable  year  after  World  War 
II,  1946,  14.5  percent  of  all  employed  workers  were  involved  in  work 
stoppages.  In  the  third  year  after  World  War  I,  1921,  6.4  percent  of 
employed  workers  were  involved  in  work  stoppages.  In  the  third 
year  after  World  War  II,  1948,  it  is  estimated  that  5.6  percent  of 
employed  workers  were  involved  in  work  stoppages. 

It  is  true  that  the  strikes  which  occurred  between  August  1945  and 
June  1947  played  a  large  part  in  creating  the  emotional  atmosphere 
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in  which  a  law  hko  the  Lahor-Mana<2;(>meiit  Rohitions  Act  could  bo 
passed.  We  should  remeiiiher,  however,  that  at  the  time  the  act  was 
passed  economic  controls  had  l)een  oil"  for  all  practical  purposes  for 
almost  one  full  year.  In  the  period  between  June  1946  and  June  1947 
the  Bureau  of  Labor  Statistics  consumers'  price  index  rose  from  133.3 
to  157.1,  or  17.8  percent.  During  the  same  period  average  hourly 
earnings,  exclusive  of  overtime,  increased  from  $1.05  to  $1.17,  or 
11.4  percent.  Throughout  the  period  the  widening  spread  between 
wages  and  the  cost  of  living  caused  dislocations  which  inevitably  pro- 
duced exasperation  and  conflict. 

A  law  writt(>n  at  such  a  time,  as  was  the  Labor-Management  "Rela- 
tions Act,  inevitably  reflects  such  exasperation  and  emotional  reactions 
to  such  conflicts.  The  Congress  was  under  great  pressure  from  the 
people  to  pass  legislation  to  deal  with  these  conflicts.  Had  the 
Congress  been  faced  in  the  spring  and  summer  of  1947  with  writing 
a'Federal  labor  law  under  dift'erent  economic  and  psychological  con- 
ditions the  result  would  undoubtedly  have  been  very  dift'erent  law 
from  the  law  we  have  today. 

Today,  the  balance  between  prices  and  wages  is  beginning  to  adjust 
itself,  and  economic  conditions  are  on  a  more  settled  basis — ^of  course, 
on  a  level  of  production,  employment  and  income  substantially  higher 
than  that  which  prevailed  in  the  years  1935-39.  There  is  an  oppor- 
tunity now  again  to  return  to  the  basic  principle  of  free  collective 
bargaining  which  the  National  Labor  Relations  Act  of  1935  estab- 
lished as  the  fundamental  basis  of  our  national  labor  policy. 

To  carry  out  this  purpose  is  the  objective  of  the  bill  before  this 
committee. 

I  urge  the  Congress  speedOv  to  enact  the  National  Labor  Relations 
Act  of"l949. 

The  Chairman.  Thank  you,  Mr.  Secretary. 

Do  the  members  of  the  committee  wish  to  ask  the  Secretary  any 
questions? 

Senator  Smith.  Mr.  Chairman,  I  would  like  to  ask  the  Secretary 
a  few  ciuestions  if  I  may,  and  this  is  in  line  with  the  request  I  made 
earlier,  and  at  the  moment  I  would  ask  him  to  consider  the  question 
of  the  individual  worker. 

Senator  Aiken.  Ma^^  I  interrupt? 

Mr.  Chairman,  I  am  wondering  what  the  procedure  is  in  the  matter 
of  questioning.  If  it  is  going  to  be  every  man  for  himself,  I  can  see 
where  we  will  not  get  very  far.  I  am  wondering  whether  the  chair- 
man has  determined  upon  any  regular  order  of  questioning. 

The  Chairman.  The  chairman  has  not  determined  upon  any  regular 
order,  because  he  wanttnl  to  se(>  how  the  questioning  was  going;  but 
I  am  sure  the  committee  would  not  sustain  the  chairman  if  one  Senator 
took  all  the  time.  If  it  is  more  advantageous  to  the  committee,  it 
is  perfectly  easy  for  us  to  start  and  run  through  the  committee. 

Senator  Taft.  I  suggest  that  the  chairman  call  on  members,  let 
them  finish,  and  then  go  on. 

The  Ch.\irman.  Is  that  all  right  with  Senator  Smith,  then? 

Senator  Smith.  Yes,  any  procedure  is  all  riizht. 

Senator  Taft.  Mav  I  ask  one  other  thino;?  This  committee,  when 
it  adjourns  at  12  o'clock,  when  will  it  meet  again? 

The  Chairman.  It  meets  tomorrow  morninq-  at  10  o'clock  in  this 
room,  and  I  might  as  well  exi)lain  now  that  Mr.  Ching,  Mr.  Herzog, 
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and  the  Attorney  General  will  be  the  witnesses,  and  then  we  will  get 
into  further  business  from  Senator  Murray,  as  the  committee  works 
itself  out. 

Senator  Aiken.  Mr.  Chairman,  I  asked  my  question  simply  in  the 
interest  of  assisting  the  committee  in  meeting  the  February  10  date  line 
as  nearly  as  possible,  and  I  realize  that  if  it  developed  into  a  free-for- 
all,  probably  even  March  10  would  not  be  adequate. 

The  Chairman.  Well,  I  may  remind  the  committee,  while  I  am  on 
announcements,  of  our  executive  session  this  afternoon  at  3  o'clock. 
We  adjourned,  to  meet  at  that  time,  when  we  adjourned  last  time. 

Senator  Morse.  Mr.  Chairman,  I  would  like  to  raise  a  point  as  to 
procedure.  I  do  not  see  how  we  could  possibly  finish  with  the  Secre- 
tary of  Labor  this  morning  in  the  hour  that  remains.  It  seems  to  me 
that  the  Secretary  of  Labor  sits  here  as  the  Administration  spokesman 
in  support  of  this  bill  and  I  think  that  he  is  entitled  to  every  considera- 
tion from  this  committee  in  so  arranging  our  period  of  examination  so 
that  it  will  be  to  the  mutual  satisfaction  of  the  committee  and  the 
Secretary. 

Senator  Taft.  I  do  not  think  it  will  be  possible  to  finish  before 
12  o'clock.  After  all,  in  his  opening  statement,  he  has  opened  every 
issue  of  the  Taft-Hartley  law,  and  if  there  i§  going  to  be  just  one  ques- 
tion relating  to  each,  it  is  going  to  take  longer,  I  think,  than  12  o'clock. 

Senator  AIorse.  I  have  this  suggestion  to  make,  Mr.  Chairman, 
that  we  do  not  determine  that  question  at  the  meeting  this  morning. 
We  will  determine  it  this  afternoon  at  3  o'clock  if  we  cannot  determine 
it  this  morning,  but  in  the  interests  of  orderly  procedure,  it  seems  to 
me  that  we  ought  to  go  down  the  line  of  this  committee,  Senator  by 
Senator,  giving  to  each  Senator  such  time  as  he  wishes  to  take  in  cross- 
examining  the  Secretary,  and  such  assistants  as  he  may  wish  to  have 
speak  for  him  in  regard  to  some  points.  It  is  the  position  of  the  junior 
Senator  from  Oregon  that  this  excellent  statement  of  the  Secretary  of 
Labor  lays  out  the  Administration's  case  as  far  as  its  contentions  are 
concerned,  but  it  needs  to  be  heavily  supplemented  in  detail  with  cer- 
tain evidence  that,  in  my  judgment,  this  committee  must  have  in 
order  to  reach  an  impartial  judgment  on  the  contentions  of  the  Secre- 
tary of  Labor.  If  you  are  going  to  do  it  in  orderly  fashion,  it  is  going 
to  take  a  great  deal  of  time. 

I  cannot  imagine  my  cross-examination  of  the  Secretary  and  his 
assistants  being  completed  in  less  than  a  period  of  3  hours,  and 
to  do  that,  Mr.  Chairman,  I  do  not  think  you  ought  to  proceed  to 
invite  Mr.  Ching  in  tomorrow  morning  at  10  o'clock,  if  the  purpose 
of  this  committee  is  really  to  try  to  find  out  the  proof  that  supports 
the  administration's  position  on  this  bill. 

Now,  we  cannot  get  the  proof  unless  we  are  free  to  examine  at 
length  the  administration's  witnesses. 

I  am  perfectly  willing  to  follow  whatever  procedure  the  chairman 
and  the  Democratic  members  of  this  committee  wish  to  lay  down, 
reserving  my  right,  of  course,  to  file  exceptions. 

The  Chairman.  The  Chair,  of  course,  is  guided  by  the  actions  of 
the  committee.  There  is  no  use  of  my  arguing  now,  as  we  have  in 
the  past,  that  the  time  limit  does  do  certain  things  in  the  way  of 
cutting  off  questions  and  the  rest  of  it.  But  we  will  proceed  in  this 
way  until  the  subcommittee  recommends  a  different  arrangement. 


LABOR    RELATIONS  31 

Wo  will  call  upon  the  various  Senators,  beginning  with  the  ascendent 
Democratic  Senator,  and  then  crossing  the  table  to  the  ascendent 
Republican  Senator,  until  we  finish.  This,  I  believe,  is  agreeable  to 
everyone.  Also  to  keep  to  one  line  of  thought  of  the  witness  entirely 
all  the  time  woidd  be  wi'ong. 

Therefore,  Senator  Murray,  you  have  the  right-of-way. 

Senator  Murray.  I  have  no  questions,  but  I  would  like  to  ask  if 
it  would  not  expedite  tlie  matter  if  the  cross-examination  of  the  Secre- 
tary could  be  deftn-red  until  after  the  testimony  is  all  in. 

It  seems  to  me  that,  as  has  been  suggested,  his  statement  would 
have  to  be  supplemented  by  testimony,  and  when  the  testimony  is 
all  in,  it  may  be  that  many  of  the  qut^stions  that  \A'ill  be  asked  now 
will  be  eliminated. 

I,  therefore,  w^ould  suggest  that  his  cross-examination  be  allowed  to 
go  over  until  after  the  testimony  is  concluded. 

I  have  no  questions  to  ask.  His  statement  is  entirely  satisfactory 
to  me. 

The  Chairman.  You  mean  testimony  of  the  other  witnesses? 

Senator  Murray.  Yes. 

Senator  Taft.  Mr.  Chairman,  I  do  not  agree  to  that.  It  would  be 
a  very  unusual  procedure,  and  I  think  if  we  would  question  the  Secre- 
tary now,  it  would  suit  the  course  the  committee  should  take.  I 
hope  we  can  go  a  little  faster  than  Senator  Murray  suggests. 

The  Chairman.  I  do  not  wish  to  rule  on  this,  but  1  am  sure  that 
it  is  fair  to  the  witness  that  he  be  asked  his  questions  right  after  his 
testimony.     We  have  always  followed  that  rule.  Senator  Murray. 

We  can  call  him  back  if  we  want  him,  in  executive  session,  or  during 
the  hearing  at  any  time. 

Senator  Murray.  I  have  no  questions  to  ask. 

I  merely  wish  to  compliment  him  on  the  excellence  of  his  statement. 
I  think  it  covers  the  situation  perfectly. 

The  Chairman.  Thank  you,  Senator  Murray. 

Senator  Taft. 

Senator  Taft.  Mr.  Chairman,  I  prefer  to  waive  my  right  at  the 
present  time  and  come  back,  and  to  let  Senator  Aiken  come  back  at 
this  time  and  ask  questions,  if  it  is  agreeable  to  you. 

The  Chairman.  It  is  Senator  Pepper's  turn. 

Senator  Pepper.  I  have  no  questions.  I  share  what  has  been  said 
here,  that  the  Secretary  has  given  a  ver\^  excellent,  comprehensive 
and  clear  statement  of  this  problem,  and  I  think  in  his  statement  he 
proposes  industrial  peace  aud  continued  production. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  Mr.  Chairman,  I  will  not  take  much  of  any  time 
this  morning,  but  I  do  want  just  to  get  clear  in  my  mind  a  few  points 
which  occurred  to  me  as  the  Secretary  was  reading  his  testimony. 

The  first  one.  Governor  Tobin.  is  on  the  first  page,  where  you  say: 

This  bill,  as  recommended  by  the  President  in  his  State  of  the  Union  message. 

I  take  that  to  mean  that  the  President  is  in  full  accord  with  the 
provisions  of  the  bill  which  you  have  presented  to  us? 

Secretary  Tobin.  Yes. 

Senator  Aiken.  As  the  administration  bill? 

Secretary  Tobin.  Yes.  The  President  is  in  full  accord  with  the  bill. 
You  will  remember  that  the  President  made  recommendations  for  four 
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changes.  One,  boycotts;  two,  jurisdictional  disputes;  three,  differ- 
ences as  to  interpretation  or  apphcation  of  a  contract  during  the  hfe- 
tiine  of  a  contract,  differences  arising  out  of  the  interpretation  of  the 
contract;  and,  fourth,  national  emergencies. 

Senator  Aiken.  I  just  wanted  to  make 

Secretary  Tobin.  We  have  covered  all  of  those  in  the  law. 

Senator  Aiken.  I  wanted  just  to  make  it  clear  that  the  President  is 
in  full  accord  with  the  provisions  of  the  bill. 

The  next  is  on  page  5,  where  you  recommend  that  the  Conciliation 
Service  be  returned  to  the  Department  of  Labor,  and  I  assume  that 
you  believe  that  the  National  Labor  Relations  Board  should  remain 
an  independent  agency,  as  it  is  now. 

Senator  Tobin.  I  have  no  definite  ideas  on  that.  I  definitely  would 
say  that  the  judicial  functions  of  the  Board  should  remain  independent. 

Senator  Aiken.  And  that  would  mean  that  the  NLRB  would  re- 
main independent. 

And  where  you  would  elimihate  the  general  counsel,  who  now  de- 
termines what  complaints  come  before  the  Board,  you  would  leave 
that  a  matter  of  determination  for  the  Board  itself  in  the  case  of  the 
office  of  general  counsel,  where  it  is  eliminated. 

Secretary  Tobin.  The  division  would  be  made  within  the  adminis- 
tration of  the  Board  so  that,  as  is  the  custom  in  all  of  the  other  quasi- 
judicial  agencies  in  the  Federal  Government,  is  where  it  is.  I  believe 
this  is  probably  the  only  exception. 

Senator  Aiken.  And  the  Board  would  make  a  determination  as  to 
which  cases  should  have  precedence,  and,  in  other  words,  the  whole 
thing  would  be  left  in  the  hands  of  the  Board. 

The  next  point  which  I  w^ould  like  to  clarify  is  on  page  8,  where  you 
state: 

The  Taft-Hartley  Act's  broad  ban  upon  political  contributions  and  expendi- 
tures by  labor  organizations — 

and  so  on. 

The  fact  is,  isn't  it,  that  political  contributions  were  banned  in,  I 
think,  the  Corrupt  Practices  Act  before  the  enactment  of  the  Taft- 
Hartley  Act,  but  that  the  Taft-Hartley  Act  prohibited  expenditures 
of  aii}^  kind? 

Secretary  Tobin.  It  was  in  the  War 

Senator  Aiken.  Including,  we  will  say 

Secretary  Tobin.  War  Labor  Disputes  Act  that  the  ban  was  first 
put  into  efl'ect,  and  then  taken  over  into  the  Taft-Hartley  Act. 

Senator  Aiken.  Yes. 

Secretary  Tobin.  Then  this  amendment  restores  it  to  the  condi- 
tion that  existed  prior  to  the  enactment  of  the  War  Labor  Disputes 
Act,  under  which  this  procedure  was  first  incorporated,  and  then 
changed  in  the  Taft-Hartley  Act. 

Under  the  present  set-up  now,  as  the  law  is  amended,  unions  would 
be  able  to  make  contributions  and  expenditures,  and  corporations  will 
be  able  to  make  expenditures 

Senator  Aiken.  But  not  contributions. 

Secretary  Tobin.  In  political  campaigns,  but  not  contributions. 

Senator  "Taft.  Is  that  so?  That  is  an  extraordinary  statement. 
That  is  your  interpretation? 

Secretary  Tobin.  Yes. 
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Senator  Taft.  Of  the  Corrupt  Practices  Act? 

Secretary  Tobin.  Yes.  What  we  are  doing  is  restoring  it  to  the 
exact  condition  that  existed  before  the  writing  of  the  War  Labor 
Disputes    Act. 

Senator  Taft.  But  nobody  ever  thought  that  they  could  make 
expenditures  or  insert  advertisements  or  anything  hke  that? 

Secretary  Tobix.  I  was  amazed  when  I  learned  that. 

Now,  the  way  we  looked  at  it,  we  hope  that  this  committee  will 
take  the  whole  expenditures  business,  and  take  it  out  of  the  entire 
Labor  Act.  We  do  not  believe  it  belongs  here.  The  proper  considera- 
tion should  be  given  to  that  whole  proposal  as  it  applies  in  the  Corrupt 
Practices  Act.  It  has  no  place  in  the  Labor  Act  because  it  confuses 
the  purposes  for  which  the  act  was  originally  drafted. 

Senator  Aiken.  I  will  agree  with  you  on  that. 

You  would  agree  that  the  same  restriction  should  apply  to  both 
unions  and  corporations? 

Secretary  Tobin.  No;  I  would  radically  differ  on  that. 

Senator  Aikex.  You  would? 

Secretary  Tobin.  No;  I  would  radically  differ  on  that. 

Senator  Aiken.  Wliy? 

Secretary  Tobin.  Because,  to  begin  with,  the  average  member  of  a 
labor  union  has  not  an  income  sufficient  to  make  a  contribution  that 
is  worthy  of  the  name.  I  would  say  the  whole  thing  should  be  weighed. 
I  do  not  want  to  discuss  it  here  to  any  great  extent,  but  I  think  it  is 
not  really  a  problem  in  the  Labor  law. 

I  think  that  it  belongs  in  the  over-all  discussion  of  corrupt  practices 
and  there  it  should  be  debated  completely  and  apart  from  a  discussion 
of  a  labor-management  bill.  There  is  quite  a  difference.  The  officer 
in  a  corporation  can  write  his  own  personal  check.  The  average  mem- 
ber of  a  labor  union  cannot  do  that.  I  would  like  to  take  an  issue  of 
this  character  and  have  it  taken  completeh^  out  of  a  labor-management 
bill,  and  have  it  considered  as  it  should  be,  in  connection  with  the 
Cori-upt  Practices  Act,  where  it  properly  beloiigs. 

Senator  Morse.  Mr.  Chairman,  may  I  interrupt  for  just  a  moment, 
with  the  consent  of  Senator  Aiken?  I  have  to  go  to  the  Supreme 
Court  to  move  the  admission  of  two  attorneys,  and  I  would  like  to 
make  this  suggestion,  if  it  meets  with  the  approval  of  the  Chairman 
and  the  Secretary  of  Labor:  that  if  it  is  not  convenient  to  recall  the 
Secretary  of  Labor  at  a  later  hour  for  my  cross-examination,  I  think 
I  shall  be  very  glad  to  submit  my  questions  to  the  Secretary  of  Labor 
in  writing,  and  have  him  file  a  formal  answer  with  the  committee,  to 
those  questions.  As  I  go  through  the  Secretary's  excellent  statement, 
I  find  that,  for  the  most  part,  it  is  subject  to  an  appraisal  of  being 
a  general  indictment  rather  than  a  bill  of  particulars.  Therefore,  I 
am  going  to  have  to  have  facts  to  pass  a  valid  judgment  on  such 
indictment. 

For  example,  on  page  2,  I  read: 

The  Labor-Managoinpiil  Isolations  Act  has  brought  confusion  to  the  field  of 
laVior  relations,  has  limited  the  scope  of  collective  bargaining,  has  unnecessarily 
injected  the  Government  into  labor  disputes,  and  has  abridged  the  rights  of  our 
working  men  and  women.  It  has  emphasized  individual  bargaining  as  against 
collective  bargaining.  It  deals  with  collective  bargaining  as  if  it  were  inimical 
to  the  public  interest  instead  of  the  foundation  of  our  national  labor  i^olicy. 
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I  believe  that  is  all  true,  Mr.  Chairman,  but  what  this  committee 
has  to  do  before  it  passes  judgment  on  a  final  act,  is  to  get  evidence 
supporting  contentions  for  the  consideration  of  the  American  people. 
I  think  it  falls  upon  the  Administration,  through  the  Secretary  of 
Labor,  to  give  us  evidence  and  not  contentions  and  allegations.  That 
is  the  type  of  examination  that  I  shall  submit  the  Secretary  to,  but  I 
am  perfectly  willing  to  do  it  in  writing  rather  than  to  consume  the 
full  time  of  the  committee. 

I  am  going  to  have  to  have  the  answers  to  those  questions,  Mr. 
Chairman,  as  a  member  of  this  committee,  standing  on  his  individual 
rights,  before  I  can  pass  judgment  on  the  proposed  bill. 

The  Chairman.  I  trust  that  the  Secretary  will  be  happy  to  answer 
the  questions.  It  will  help  our  record  here.  It  will  conserve  our  time, 
and  we  will  have  considered  answers  and  also  considered  questions. 

I  think  that  the  Senator  from  Oregon  has  made  a  real  contribution 
to  the  hearings  in  the  light  of  the  time  limit  that  has  been  put  on  them. 

Senator  Morse.  Does  that  meet  with  the  Secretary's  desires? 

Secretary  Tobin.  Either  way  will  be  agreeable. 

Senator  Morse.  I  will  get  the  questions  to  you  before  the  end  of 
the  week. 

Senator  Aiken.  Before  we  go  on,  Mr.  Chairman,  I  want  to  get 
perfectly  clear  whether  the  Secretary  believes  that  any  matter  banning 
the  political  contributions  and  expenditures  should  not  be  in  a  labor 
act. 

Secretary  Tobin.  That  is  correct. 

Senator  Aiken.  I  agree  with  him  that  it  probably  should  not  have 
been  in  the  Labor  Act,  but,  as  I  understand  it,  the  Secretary  believes 
that  labor  organizations  should  have  the  right  to  make  political  con- 
tributions and  expenditures. 

Secretary  Tobin.  Correct. 

Senator  Aiken.  And  he  does  not  believe  that  corporations  should 
have  the  right  to  make  political  contributions  and  expenditures  or — — - 

Secretary  Tobin.  No. 

Senator  Aiken.  I  would  like  to  have  that  made  clear — as  to  what 
difference  there  is. 

Secretary  Tobin.  If  labor  unions  are  to  have  an  effective  voice  in 
the  political  life  of  the  country  and  be  able  to  put  theh  own  case  before 
the  people,  they  have  to  have  a  right  to  expend  money. 

Senator  Aiken.  That  is  right. 

Secretary  Tobin.  Contributions  that  would  come  from  individual 
labor  union  members  might  not  be  sufficient  to  handle  the  situation,  in 
the  case  of  a  public  relations  campaign,  which  they  might  want  to 
put  across  through  newspaper  advertising,  and  the  like.  But  I  say 
it  is  all  a  matter  for  the  committee  that  would  handle  the  Corrupt 
Practices  Act  to  go  into  in  detail  and  study  the  entire  situation,  in 
this  bill,  and  to  do  it  in  the  fairest  manner  possible. 

This  bUl  calls  for  the  restoration  of  the  condition  that  existed  prior 
to  the  enactment  of  the  law,  and  I  would  say  that  if  this  committee 
were  to  refer  that  question' — this  section  is  now  in  this  bill  only  for 
legal  reasons — that  such  committee  will  see  that  it  is  worked  out 
properly. 

The  Attorney  General's  department  did  not  wart  to  have  even  a 
day  go  by  during  which  the  Corrupt  Practices  Act  would  not  be  in 
effect  in  the  country,  so  for  that  reason  it  still  is  in  this  bill. 
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This  committee — whatever  the  procedm-e  is — this  should  be  re- 
ferred, this  particular  matter,  to  the  committee  that  hears  corrupt- 
practices  legislation,  and  there  it  should  be  heard. 

The  Chairman.  Thank  you. 

Secretary  Torin.  So,  we  are  taking  no  position,  and  we  are  restoring 
it  to  the  condition  that  existed  before. 

As  I  said  to  you,  as  it  stands,  the  law  previously  permitted  unions 
to  make  both  expenditures  and  contributions  and  permitted  corpora- 
tions to  make  expenditures,  so  that  is  the  status  of  the  law. 

If  you  enact  this  law,  that  will  be  the  status,  but  then  I  think  the 
whole  problem  may 

Senator  Taft.  May  I  take  exception?  In  my  opinion  it  affects 
contributions  as  well  as  expenditures  in  labor  unions  and  corporations. 

Secretary  Tobin.  I  find  difficulty  in  finding  a  difference.  That  is 
the  wording  of  the  law,  but  I  agree  with  you. 

I  tried  to  get  a  definition  of  expenditures  and  contributions.  Con- 
tribution is  the  actual  paying  of  money  to  a  candidate  or  an  entity. 
An  expenditure  is  a  payment  by  the  organization  itself  for  purposes 
that  it  determines  itself  and  is  under  its  control.  So,  there  is  probably 
a  distinction,  but  you  would  have  to 

Senator  Taft.  A  distinction  without  a  difference. 

Secretary  Tobin.  But  you  would  have  to  go  back  to  the  history  of 
the  law  and  find  out  what  those  who  wrote  the  law  intended  when  they 
wrote  it. 

Senator  Aiken.  I  think  it  is  safe  to  say  that  many  corporations 
find  a  way  of  making  both  expenditures  and  contributions,  law  or  no 
law. 

Secretary  Tobin.  I  would  not  be  surprised. 

Senator  Aiken.  Yes;  I  can  name  some,  and  some  of  the  methods. 

Senator  Taft.  And  labor  unions. 

Senator  Aiken.  Yes;  labor  unions  also  at  times. 

The  Secretary  would  agree  that  whatever  rights  were  given  to 
labor  unions  in  this  respect  should  also  be  granted  to  farm  organiza- 
tions? 

Secretary.  Tobin.  Oh,  definitely,  in  any  free  society. 

Senator  Aiken.  I  have  just  two  or  three  more. 

Over  on  page  13,  where  there  is  reference  to  disputes  which  result 
in  secondary  boycotts,  down  about  the  middle  of  the  page,  it  says: 

If  a  dispute  is  not  settled  the  Board  may  under  regulations  which  the  Board 
would  issue  either  hear  and  determine  the  dispute  itself  and  issue  an  award,  or 
appoint  an  arbitrator  to  do  so. 

Secretary  Tobin.  You  mean  jurisdictional  disputes? 

Senator  Aiken.  Yes. 

Secretary  Tobin.  After  secondary  boycotts. 

Senator  Aiken.  Yes.  Is  there  any  provision  in  the  law  for  en- 
forcing such  an  award  once  it  has  been  made  by  the  Board? 

Secretary  Tobin.  Yes.  Once  the  decision  has  been  made  by  the 
Board  and  it  is  not  followed  by  the  labor  union,  or  the  employer 
ceases  to  assign  the  work  according  to  the  order,  the  Board  can  then 
go  into  court  and  get  a  cease-and-desist  order,  applicable  either  to 
the  workmen  or  the  employer. 

Senator  Aiken.  I  am  asking  that  question  because  I  have  not 
studied  the  bill.  In  fact,  this  morning  is  the  first  time  I  have  seen 
the  amended  bill. 
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Secretary  Tobin.  The  unfair  labor  practice  comes  after  the  decision 
of  the  Board  or  the  arbitrator,  and  then  after  a  failure  on  the  part  of 
the  union  that  has  been  denied  the  work  to  abide  by  the  decision,  a 
cease-and-desist  order  can  be  obtained  from  the  courts  for  the  failure — 
well,  the  cease-and-desist  order  can  be  issued  by  the  Board  and  en- 
forced. If  there  is  a  failure  to  live  up  to  a  cease-and-desist  order,  you 
may  go  into  the  courts  which  are  available. 

Now,  the  same  applies  to  the  employer.  If  the  employer,  after 
the  decision  is  rendered,  fails  to  assign  the  work  according  to  the 
decision  of  the  Board,  then  the  same  procedure  can  be  gone  through, 
and  if  necessary,  the  courts  will  issue  an  order. 

Senator  Aiken.  The  next  question  in  my  mind  relates  to  page  14 
of  the  testimony,  where  the  closed  shop  is  restored.  Is  there  anything 
in  the  bill  which  would  avoid  or  prevent  the  abuses  which  we  all  know 
existed  under  the  closed  shop,  such  as  limited  membership,  restriction 
of  the  number  who  could  serve  as  apprentices,  even  the  many  com- 
plaints at  the  beginning  of  the  war  that  we  had  from  men  to  the  effect 
that  they  had  to  buy  their  jobs,  and  after  holding  them  so  long,  would 
be  fired;  and  then  their  jobs  would  be  sold  to  somebody  else.  They 
called  it  that,  and  in  effect,  that  was  what  it  was,  in  some  cases. 

Secretary  Tobin.  Here  is  an  amazing  thing.  That  provision  has 
been  in  the  Taft-Hartley  law  for  one  year,  one  year  and  a  half,  and 
as  far  as  I  have  been  able  to  determine  there  has  not  been  one  com- 
plaint brought  before  the  Board,  and  I  truthfully  have  tried  to  find 
out  if  such  a  complaint  had  been  brought  in. 

Senator  Aiken.  You  believe  that  the  bill  which  you  are  endorsing 
would  take  care  of  any  situations  of  that  kind? 

Secretary  Tobin.  I  could  not  sit  here  in  honesty  and  say  that 
abuses  do  not  exist,  but  I  could  not  tell  you  of  any.  That  has  been 
the  histoiy  of  the  act  during  this  period. 

Senator  Aiken.  The  next  question  is  on  page  15,  where  you  say, 
down  toward  the  next-to-the-last  paragraph,  and  I  quote: 

In  his  State  of  the  Union  message  of  .January  .5  of  this  year  the  President 
recommended  procedures  be  developed  for  the  settlement  of  such  disputes  without 
the  use  of  economic  force. 

That  refers  to  the  settlement  of  disputes  arising  from  an  alleged 
breach  of  contract.  As  I  recall  it,  the  President  recommended  that 
strikes  arising  from  alleged  breach  of  contract  be  prevented. 

I  wondered  if  there  is  any  provision  in  this  bill  or  the  amendment, 
the  substitute  offered  by  Senator  Thomas,  which  would  carry  out  the 
apparent  desires  of  the  President  for  some  means  of  preventing  that 
type  of  strike. 

Secretary  Tobin.  Well,  it  is  in  this  law,  the  declared  public  policy 
of  the  United  States,  that  all  contracts  between  labor  and  manage- 
ment shall  include  a  provision  for  the  arbitration  of  disputes  arising 
out  of  the  interpretation  or  the  application  of  contracts.  Then,  there 
is  a  provision  whereunder  the  Conciliation  Service  can  work  for  the 
settlement  of  those  disputes,  and  a  directive  to  the  Department  to 
cooperate  with  the  parties  for  the  purpose  of  helping  them  draft  such 
provisions  in  their  contracts,  and  to  assist  them  in  arbitrating  the 
differences. 

I  believe  that  we  will  find  that  we  will  have  the  cooperation  of 
management  and  labor  since  it  is  the  declared  policy  of  the  country 
to  have  such  a  provision  in  all  contracts. 
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Senator  Aiken.  Well,  we  will  agree  with  you  that  such  a  procedure 
is  desirable.  I  still  understand  that  there  is  nothing  in  the  bill  which 
would  make  it  absolutely  enforceable. 

Secretary  Tobin.  You  mean  a  provision  for  compulsory  arbitration? 

Senator  Aiken.  A  provision  in  the  bill  which  would  make  it  abso- 
lutely enforceable. 

Secretary  Tobin.  You  mean  compulsory  arbitration? 

Senator  Aiken.  That  is  right. 

Secretary  Tobin.  No;  there  is  no  such  provision. 

Senator  Aiken.  The  last  question  I  have  is  on  page  17,  and  it  has 
to  do  with  strikes,  with  the  national  emergencies  resulting  from  work 
stoppages  in  vital  industries. 

After  giving  the  procedure  of  the  Government,  and  providing  for 
the  25  days  cooling-off  period,  after  the  President's  proclamation,  it 
then  says — 

The  parties  to  the  dispute  shall  continue  or  resume  work  and  operations  under 
the  terms  and  conditions  of  employment  which  were  in  effect  immediately  prior 
to  the  beginning  of  the  dispute  unless  a  change  therein  is  agreed  to  by  the  parties. 

May  I  ask  how  that  would  be  enforced? 

Secretary  Tobin.  The  power  of  the  President  of  the  United  States — 

Senator  Aiken.  To  compel  the  man  to  go  back  to  work  after  the 
procedure  had  been  followed? 

Secretary  Tobin.  No.  I  believe  that  the  public  opinion  of  the 
country  would  be  so  strongly  in  back  of  him — public  opinion  is  a  very 
powerful  force. 

Senator  Aiken.  Do  you  think  that  this  procedure  would  have  sent 
the  coal  miners  back  to  work  when  Mr.  Lewis  called  them  out  once 
when  we  were  in  the  war,  and  once  or  twice  after  we  ended  the  war? 

Secretary  Tobin.  Well,  you  have  a  very  different  set  of  economic 
conditions  existing  today  than  you  had  then. 

I  have  gone  faithfully  through  all  of  the  strike  situations  between 
1932  and  1940.  During  that  period  of  time  we  had  what  I  would 
call  tliree  major  strikes,  and  yet  the  economy  of  the  country  was  not 
adversely  affected  during  that  period  of  time,  and  there  was  no  such 
compulsion. 

Now,  I  honestly  believe  that  we  are  back  to  a  normal  condition,  and 
I  think  we  will  have  the  same  situation  during  this  period  as  we  had 
from  1932,  when  the  Norris-LaGuardia  .A.ct  was  written,  up  to  1940. 

Senator  Aiken.  You  think  then  that  Mr.  Lewis  would  respond  to 
public  sentiment  much  better  now  than  he  did  a  year  or  two  ago? 

Secretary  Tobin.  Well,  I  would  say,  m  connection  with  that,  in  all 
probability  you  have  got  a  definite  economic  condition. 

Let  me  answer  it -this  way:  There  is  now  between  90  and  100  days' 
coal  supply  above  the  ground.  Conditions  are  radically  different 
than  they  were. 

Senator  Aiken.  Do  you  expect  that  Mr.  Lewis  would  be  more 
ready  now  to  comply  with  the  desires  of  the  administration  than  he 
was  a  couple  of  years  ago? 

Secretary  Tobin.  Well,  Senator,  I  do  not  like  to  discuss  personali- 
ties.    I  am  going  into  the  broad  situation — - 

Senator  Aiken.  I  mentioned  no  personalities  except  Mr.  Lewis. 

Secretary  Tobin.  And  saying  that  the  economic  conditions  that 
exist  today  because  of  the  tremendous  coal  supply  would  eliminate 
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that  as  a  great  problem  at  the  moment,  and  before  a  national  emer- 
gency would  occur,  I  think  that  75  days  would  have  to  elapse. 

Senator  Aiken.  I  would  not  say  that  Mr.  Lewis  were  altogether  a 
personality.     He  is  almost  an  institution.     [Laughter.] 

Sometimes  the  institution  promotes  good  and  sometimes  it  seems 
to  get  stuck  in  reverse. 

Senator  Pepper.  Would  the  Senator  allow  a  question  on  his  point 
as  to  that  point? 

Senator  Aiken.  Yes;  I  would  yield  to  the  Senator  from  Florida. 

Senator  Pepper.  I  was  not  going  to  interrupt  except  to  make  this 
inquiry.  In  the  first  place,  the  Chief  Executive  of  the  country  always 
has  the  power  of  the  Chief  Executive,  does  he  not,  Mr.  Secretary? 

Secretary  Tobin.  Indeed  he  has,  Mr.  Senator. 

Senator  Pepper.  In  the  second  place,  it  might  be  well  to  go  into 
the  causes  of  strikes.  It  might  be  that  if  there  were  more  economic 
justice  prevailing,  that  there  would  be  less  incentive  and  provocation 
to  strike,  so  the  likelihood  might  not  be  as  great  under  a  fair  labor 
act  and  free  collective  bargaining;  and  in  the  third  place,  as  you  said, 
these  things  were  handled  in  some  way  or  other  before  we  ever  had 
the  Taft-Hartley  Act.  The  country  was  getting  along  fairly  well 
before  we  had  the  Taft-Hartley  Act;  wasn't  it? 

Secretary  Tobin.  Yes,  Mr.  Senator.  I  would  like  to  point  this 
out:  that  the  procedures — and  I  have  admitted  and  felt  that  a  great 
deal  of  thought  must  have  gone  into  those  procedures,  and  to  read 
them  you  would  think  that  they  were  pretty  sound  procedures.  I 
refer  to  the  various  steps.  However,  it  has  been  proved  that  the 
80-day  period,  instead  of  cooling  off,  as  someone  has  said,  was  a 
warming-up  period.  The  procedures  were  a  failure  in  the  east-coast 
shipping  strike,  and  they  were  a  failure  in  the  west  coast  shipping 
strike. 

It  seems  to  me  that  a  shorter  period  is  necessary.  Do  not  give 
them  too  much  time  to  get  angry  with  each  other  and  kind  of  knock 
their  heads  together  in  30  days.  Then  have  the  final  impact  of  a 
recommendation,  a  positive  recommendation,  rather  than  just  the 
fact  finding  without  the  recommendation. 

Then,  the  full  force  of  public  opinion  comes  to  bear  upon  the  recom- 
mendations of  this  outstanding  group  of  citizens.  The  30-day  period 
and  the  power  to  make  recommendations  is  the  answer  to  this  situa- 
tion. 

Senator  Aiken.  Mr.  Chairman,  I  was  simply  trying  to  reconcile 
the  position  of  the  President,  who  we  now  understand  approves  the 
provisions  of  this  bill,  reconcile  his  attitude  of  a  short  time  ago  when 
he  sent  a  special  message  to  the  Congress  asking  for  the  right  to  draft 
strikers  into  the  Army  if  the  public  safety  was  affected,  and  the  posi- 
tion which  he  apparently  takes  today  in  endorsing  a  bill  which  has  no 
teeth  whatsoever  in  it,  except  the  teeth  of  moral  persuasion,  and  that, 
in  the  case  of  Mr.  Lewis,  could  hardly  be  regarded  as  teeth.  I  might 
say  false  teeth.     [Laughter.] 

I  find  it  difficult  to  reconcile  this  complete  reversal  of  position. 

Senator  Pepper.  If  the  President  has  learned  by  experience,  let  us 
hope  the  Republicans  will.     [Laughter.] 

Senator  Aiken.  Mr.  Chairman,  I  have  been  hoping  that  for  the  last 
12,  15  years.     [Laughter.] 

The  Chairman.  Senator  Humplirey. 
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Senator  Neely.  Mr.  Chairman,  I  trust  in  Senator  Aiken's  case  it  is 
true  that  hope  deferred  has  not  made  the  Senators  sick  at  heart. 

Senator  Aiken.  Hope  is  just  a  Httle  stronger  just  now. 

The  Chairman.  Senator  Humphrey. 

Senator  Humphrey.  I  wouhl  hke  to  ask  a  question.  Do  the  Pres- 
ident's executive  powers  with  respect  to  a  national  emergency  as 
defined  under  this  bill,  permit  Executive  seizure? 

Secretary  Tobin.  Well,  Mr.  Chairman,  I  think  that  we  should  have 
the  Attorney  General,  if  he  is  coming  before  the  committee,  answer  a 
question  of  that  kind. 

The  Chairman.  Mr.  Clark  is  coming. 

Senator  Humphrey.  Fine;  I  will  reserve  that  question. 

I  would  just  like  to  ask  another  question  of  the  Secretary,  and  then 
I  have  another  comment  or  two  with  reference  to  his  testimony. 

During  the  period  from  1930  to  1941  that  you  studied,  Mr.  Secre- 
tary, was  there  need  of  the  President  to  step  in  on  the  basis  of  national 
emergency? 

Secretary  Tobin.  Well,  the  economy  never  seemed  to  be  adversely 
affected  during  that  period  of  time.  From  the  time  the  Norris- 
LaGuardia  Act  was  enacted  in  1932,  until  the  first  change  in  the  law 
was  made  at  the  time  of  the  war,  giving  the  President  specific  wartime 
powers,  which  were  in  effect  until  there  was  a  declaration  of  the  ces- 
sation of  hostilities — during  that  period,  without  specific  legal  power, 
apparently  the  economy  got  along  all  right. 

Senator  Humphrey.  In  other  words,  during  the  time  when  the  labor 
movement  of  this  country  was  growing,  when  union  activity  was 
being  stepped  up  in  terms  of  recruitment  of  membership,  when  con- 
tracts were  being  written  we  did  not  have  the  problem.  There  did 
not  seem  to  be  any  action  that  necessitated  seizure  or  extreme  action 
on  the  part  of  Government. 

Now,  the  first  time  we  had  that  apparently  appears  after  World 
War  II,  and  under  the  terms  of  the  Taft-Hartley  Act. 

I  want  to  say  in  reference  to  the  testimony  that  it  appears  to  me 
the  Secretary  has  given  a  very  good  statement  in  defense  of  what  we 
call  free  collective  bargaining  in  a  free  economy. 

I  have  been  looking  over  some  material  that  I  have  been  gathermg 
over  the  past  couple  of  years  in  the  hopes  that  this  might  be  made 
available.  I  do  not  know  whether  or  not  we  can  put  things  in  the 
record  here,  Mr.  Chairman,  but  if  there  is  a  possibility  of  bringing 
material  to  the  attention  of  the  committee,  I  would  like  the  members 
of  this  committee  to  permit  me  to  incorporate  a  speech  delivered  by 
the  Honorable  Wayne  Morse,  junior  Senator  of  Oregon,  in  the  Senate 
of  the  United  States  on  Thursday,  June  5,  1947,  entitled  "Taft-Hartley 
Labor  Bill  Is  Administratively  Unworkable." 

I  will  not  burden  the  committee  this  morning  with  an  extensive 
discussion  of  this  very  excellent  statement  as  to  the  administrative 
unworkability  of  the  Taft-Hartley  law. 

I  would  also  like  to  call  to  the  attention  of  the  committee,  for  the 
purposes  of  the  record,  a  lecture  delivered  by  the  Honorable  Wayne 
Morse,  United  States  Senator  from  Oregon^  at  Cornell  University, 
Ithaca,  N.  Y.,  February  19,  1948,  entitled  "Will  We  Have  Industrial 
War  or  Peace  With  the  Taft-Hartley  Law?" 

If  you  will  permit  me,  I  would  like  to  call  to  the  attention  of  the 
committee  the  testimonv  which  has  been  offered  this  morning. 
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Senator  Taft.  Mr.  Chairman,  may  I  interrupt  at  this  moment?  I 
would  have  to  object  to  the  inclusion  of  anything  by  a  Senator  in  the 
record.  I  do  not  think  we  ought  to  burden  the  committee  record 
unless  the  Senator  himself  wants  to  put  it  in.  He  may  want  it;  but, 
in  his  absence,  I  would  prefer  that  the  Senator  wait  until  he  comes 
back. 

Senator  Humphrey.  I  will  comply  with  your  request. 

Senator  Taft.  I  think  he  will  say  the  same  thing  a  number  of 
times  in  the  committee  hearings. 

Senator  Humphrey.  I  thought  this  would  expedite  the  whole  pro- 
cedure toward  the  February  10th  date. 

The  Chairman.  I  think  it  has  never  been  the  practice  of  a  com- 
mittee to  insert  in  the  record  speeches  unless  the  committee  itself  asks 
for  them. 

Senator  Humphrey.  All  right.  I  will  read  this  portion  of  a  speech 
that  I  spoke  about  given  at  Cornell  University,  and  I  quote  in  ref- 
erence to  the  practices  under  the  Taft-Hartley  law  as  to  court  action: 

One  cannot  read  the  Taft-Hartley  law  without  recognizing  that  the  authors 
and  proponents  of  that  bill  are  seeking  to  place  a  burden  on  the  courts  of  America 
involving  a  subject  matter  which  basically  is  foreign  to  their  jurisdiction. 

The  Senator  from  Oregon  also  goes  on  to  point  out  something  about 
bureaucracy  which  is  established  by  this  bill,  and  I  quote: 

Government  domination  and  control  of  those  employer-employee  relationships 
which  should  rest  upon  voluntarism  restrict  the  operation  of  a  free  economy. 
Anything  that  tends  to  place  the  Government  in  a  position  of  dictating  the  terms, 
the  wages,  the  hours,  and  conditions  of  employment  destroys  essential  and  legiti- 
mate rights  of  free  workers. 

It  is  doubtful  if  any  law  has  been  placed  on  the  statute  books  in  a  good  many 
years  in  this  country  which  has  a  greater  potential  danger  of  Government  regi- 
mentation of  our  economy  than  is  to  be  found  in  the  basic  principles  of  the  Taft- 
Hartley  law. 

Now,  I  go  down  to  his  reference  with  respect  to  the  use  of  injunction, 
and,  according  to  the  junior  Senator  from  Oregon: 

Another  great  evil  of  the  Taft-Hartley  law  is  the  extent  to  which  it  leads  us 
backward  to  government  by  injunction.  The  writer  joins  in  the  view  of  one  of 
the  great  jurists  of  his  home  State,  who  said,  in  effect,  "I  do  not  know  the  answer 
to  these  vexatious  and  troublesome  economic  problems  in  the  field  of  labor,  but 
I  do  know  the  answer  is  not  government  by  injunction." 

I  would  like  to  also  call  to  the  attention  of  the  committee  the  com- 
ments of  the  junior  Senator  in  reference  to  the  general  counsel,  because 
this  all  pertains  to  the  testimony  that  has  been  offered  this  morning: 

One  of  the  worst  features  of  the  Taft-Hartley  bill,  from  the  procedural  stand- 
point, is  the  dictatorial  power  it  vests  in  the  general  counsel  of  the  Board. 

and  the  Senator  goes  on  to  point  out  his  opposition  to  those  provisions, 
and  finally  I  would  like  to  point  out  this  comment,  which  I  consider  to 
be  a  substantial  one  and  quite  comprehensive,  and  which  refers  to 
jurisdictional  disputes,  and  I  think  it  gives  us  a  bit  of  information: 

Also,  jurisdictional  disputes  were  made  illegal  and  the  occasion  for  damage  suits. 

It  is  submitted  that  declaring  jurisdictional  disputes  illegal  cannot  possiblv  stop 
them  because  honest  differences  of  opinion  frequently  develop  between  labor  organ- 
izations as  to  which  union  is  entitled  to  perform  a  certain  work. 

Now,  he  goes  on  to  point  out  that  it  would  be  just — 

as  sensible  to  pass  a  law  declaring  that  it  would  be  illegal  for  two  property  owners 
to  quarrel  over  their  boundary  line  and  just  about  as  successful  in  preventing  such 
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l)oundary-line  disputes  as  it  is  going  to  be  declaring  jurisdictional  disputes  illegal 
under  the  Taft-Hartley  law. 

Th(Mi  the  junior  Senator  from  Oregon  points  out  extensively  the 
basis  of  sound  administrative  law.  The  Taft-Hartley  Act  singles  out 
the  National  J^abor  Relations  Board — and  with  no  justification — as 
an  exception  to  the  Administrative  Procedure  Act  which  was  passed 
in  1946. 

There  are  many  other  things  that  I  want  to  sid)mit  at  a  later  time^ 
as  we  cross-examine  here. 

I  would  also  like  to  hope  that  sometime  we  may  be  able  to  hear  from 
a  gentleman  who  spoke  in  the  city  of  Minneapolis  before  a  lal)or  con- 
ference, a  man  by  the  name  of  Nathan  W.  Shefferman  of  Chicago, 
Sears,  Roebuck  &  Co.,  industrial  relations  director.  Just  for  pur- 
poses here  of  om*  own  edification  and  for  the  record,  he  emphasized 
what  I  consider  to  be  the  provisions  of  the  Taft-Hartley  Act  which 
promoted  imrest  and  strife  and  not  peace.    According  to  his  statement: 

Hundreds  of  complex  provisions,  loosely  drawn,  filled  with  hidden  legal  traps 
and  loopholes:  "it  will  plague  and  hamper  management  as  well  as  it  will  labor." 

Secondly,  labor  leaders  who  were  resting  on  their  laurels  are  alerted  and  ready 
to  do  battle  again. 

Employers  misled  by  false  hopes  may  do  foolish  things. 

It  may  upset  a  lot  of  settlements  made  by  collective  bargaining. 

Instead  of  learning  how  to  live  together  employers  and  unions  have  a  standing 
invitation  to  engage  in  time-consuming  and  costly  litigation  which  may  result  in 
mutual  bitterness  and  not  in  mutual  trust. 

It  will  take  labor  relations  out  of  the  plants  where  they  belong  and  place  them 
in  the  courts. 

On  the  basis  of  that  and  the  volumes  of  information  available — -it 
seems  to  me  that  what  we  have  done  in  this  bill  is  to  really  write  a 
testimonial  of  what  we  mean  by  free  enterprise.  The  free  enterpriser 
wants  free  enterprise  on  management's  side,  but  sometimes  he  is  a 
little  bit  dubious  about  the  quality  and  validity  of  free  enterprise 
when  it  is  a  dual  proposition  between  labor  and  management. 

What  has  actually  been  done  in  the  proposed  bill  is  to  make  the 
Government  a  service  agency  rather  than  a  policeman.  It  would  use 
the  Government  to  promote  conciliation,  to  promote  labor-manage- 
ment peace  and  understanding.  I  shall  ifeel  free,  of  course,  to  ask  a 
series  of  questions  at  a  latter  date  on  specific  terms  of  this  proposal 
and  of  the  other  witnesses  that  come  forth. 

The  Chairman.  Thank  you,  Senator. 

Senator  Neely.  Mr.  Chairman,  would  the  Senator  yield  for  a  brief 
question? 

Senator  Humphrey.   Yes. 

Senator  Neely.  I  urge  the  able  Senator  from  Minnesota  to  enrich 
the  record  by  conceding  a  virtue  that  Senator  Morse  attributed  to 
the  Taft-Hartley  law  on  the  floor  of  the  Senate  a  few  days  ago,  when 
he  said  that  it  had  caused  2,000,000  Republicans  to  vote  Democratic 
in  the  last  election. 

Senator  Humphrey.  I  would  not  object  to  that.     [Laughter.] 

The  Chairman.  Senator  Smith. 

Senator  Smith.  Mr.  Chairman,  do  I  understniid  that  we  are  going 
to  adjourn  here  for  the  session  of  the  Senate? 

The  Chairman.  We  will  run  on  until  we  have  finished  your  ques- 
tioning and  the  questioning  of  Senator  Neely,  unless  it  is  too  long. 
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They  will  let  us  be  a  little  bit  late,  I  imagine,  without  running  into 
the  rule  of  the  Senate. 

Senator  Smith.  Mr.  Secretary,  I  was  desirous  of  commending  you 
on  your  statement,  in  that  it  seems  to  me  that  it  sets  forth  the  issues, 
as  Senator  Taft  said,  the  issues  before  us. 

I  am  going  to  limit  my  questions  to  the  area  that  I  suggested  in 
my  opening  remarks. 

I  am  firmly  interested  in  the  working  of  the  provisions  in  the 
picture  as  set  forth.  I  was  thinking  that  we  had  abuses  by  big 
business  and  abuses  by  big  labor  leaders  at  the  expense  of  the  worker. 

Now,  in  this  proposed  bill  you  are  leaving  the  closed-shop  matter 
open  to  negotiation  between  the  parties. 

Secretary  Tobin.  That  is  correct. 

Senator  Smith.  You  are  changing  the  union-shop  provision  that 
we  have  in  the  Taft-Hartley  bill.  I  am  not  going  to  debate  that  for 
the  moment,  but  I  am  going  to  ask  you  what  objection  you  would 
have,  as  representing  the  administration,  to  protecting  the  individual 
worker  under  the  closed-shop  provision,  as  we  tried  to  protect  him 
under  the  so-called  union  shop. 

For  example,  how  is  he  protected  today  in  his  right  to  work? 
He  cannot  work  at  all  unless  he  has  been  admitted  to  the  closed  union. 
The  union  passes  on  whether  a  man  is  allowed  to  earn  a  livelihood. 

I  would  say  if  we  were  going  to  give  an  open  door  to  the  closed 
shop,  and  I  am  not  arguing  against  that,  we  certainly  should  provide 
ways  and  means  by  which  an  individual  American  is  not  deprived 
in  any  way  of  his  right  to  earn  his  livelihood. 

We  should  have  some  protection  on  unduly  high  initiation  fees  and 
on  unduly  high  assessments. 

All  of  those  things  we  tried  to  provide  for  m  our  provisions,  pro- 
tecting the  worker  under  the  union  shop  set-up.  I  can  see  no  argu- 
ment against  putting  the  same  provisions  in  your  bill,  if  you  are  going 
to  have  the  closed  shop,  that  we  put  in  the  union  shop  set-up. 

Secretary  Tobin.  Well,  Senator,  if  you  know  there  was  not  one 
single  case  of  protest  over  unions'  admission  fees  or  dues  before  the 
National  Labor  Relations  Board,  with  provisions  in  the  act  for  it  to 
be  brought  before  them,  do  you  think  then  that  that  is  a  proper  subject 
for  Federal  legislation? 

Senator  Smith.  I  think  there  ought  to  be  protection,  Mr.  Secretary, 
and  the  reason  I  say  it  is  that  working  people  have  come  to  me  with 
their  requests  on  this  very  question.  It  is  not  the  question  of  whether 
or  not  they  had  the  courage  or  the  fear.  They  had  the  union's  power 
over  them.  They  do  not  dare  to  do  it.  They  have  come  to  me  and 
have  talked  to  me  about  it:  "What  can  we  do  to  be  protected  against 
excessive  dues  and  assessments?  What  can  we  do  with  regard  to  an 
assessment  for  political  contributions  if  we  do  not  agree  with  respect 
to  the  purposes  for  which  the  money  is  going  to  be  spent?" 

W^hat  protection  are  we  giving  to  that? 

You  have  not  put  anything  in  there  with  respect  to  the  welfare 
fund.  We  look  in  other  fields  with  respect  to  trust  funds  to  protect 
the  beneficiaries.  I  maintain  that  the  worker  is  the  beneficiary  of  the 
welfare  fund  and  to  leave  no  control  over  that  is  a  situation  that 
disturbs  me  greatly. 

Let  me  say  just  before  I  stop  my  questioning,  we  set  up  a  joint 
congressional  committee  on  which  I  happened  to  have  the  privilege 
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of  serving  and  being  a  member,  and  for  months  we  worked  on  those 
areas  of  workers-management  rehitionship  which  had  to  do  with  giving 
the  workers  such  protcH'tion.  We  stiuhed  the  welfare  funds,  profit- 
sharing,  and  matters  which  were  vital  to  this  program.  You  do  not 
seem  to  be  interest (ul  in  those.  You  leave  those  out.  You  do  not  say 
whether  it  should  be  studieil  by  Members  of  Congress.  I  think  it  is 
terribly  important,  looking  at  it  from  the  standpoint  of  the  worker 
and  his  family  to  protect  themselves  against  the  abuses  of  big  labor 
just  as  we  tried  to  protect  them  against  the  abuses  of  big  business. 

Secretarv  Tobin.  To  begin  with,  on  the  question  of  the  closed  shop, 
I  stated  earlier  that  you  cannot  deny  that  there  may  be  abuses,  but  1 
cannot  tell  you  of  them. 

Senator  Taft.  Of  course,  w^e  had  plenty  of  w*itnesses,  before  we 
passed  that  provision,  who  did  tell  us  of  those  things.  You  can  take 
the  record  of  2  years  ago,  and  it  is  full  of  them. 

Secretary  Tobin.  Well,  Senator,  isn't  it  amazing  that  there  is  no 
record  of  that  before  the  National  Labor  Relations  Board? 

Senator  Taft.  No,  because  the  unions  have  had  to  comply  with  it. 
The  law  has  been  in  effect.  You  say  they  have  not  violated  the  law\ 
Fine,  it  has  not  been  violated. 

Secretary  Tobin.  There  is  a  tradition  behind  the  closed  shop  that 
goes  back  for  a  long  period  of  years.  My  own  father  was  a  member 
of  a  closed  shop  during  all  his  lifetime,  from  the  time  he  was  18  years 
of  age  until  he  went  to  his  eternal  reward. 

The  abuses  probably  exist,  but  are  we  in  this  law  going  to  legislate 
against  every  trivial  little  abuse  that  comes  along?  If  we  do,  we  are 
going  to  have  quite  a  large  package. 

Now,  people  are  not  denied  work  because  they  are  not  members  of 
a  union. 

Take  the  printing  trades,  which  is  an  example  quite  commonly 
used.  We  have  a  great  many  newspapers  in  this  country;  we  have  a 
great  many  nonunion  print  shops.  There  is  a  tradition  that  carries 
all  the  way  from  Europe  over  to  this  country  of  men  starting  as  appren- 
tices. They  are  members  of  the  union  during  the  period  of  their 
apprenticeship.  There  is  joint  cooperation  between  management  and 
labor  in  their  training. 

During  the  time  that  young  man  is  given  his  training  in  that  partic- 
ular trade  there  is  joint  cooperation. 

At  the  termination  of  his  apprenticeship,  he  becomes  a  full-fledged 
journeyman.  He  is  quite  proud  of  his  craft,  and  I  w^ould  say  there 
are  probably  no  more  democratic  unions  in  this  country  than  the 
ITU,  and  the  ITU  is  commonly  used  in  these  arguments.  Not  even 
a  postage  stamp  can  be  expended  without  the  approval  of  practically 
everyone  in  this  particular  union. 

Now,  assuming  that  a  man  has  learned  his  trade  apart  from  the 
cooperative  management-union  program  of  apprenticeship.  Then  he 
no  doubt  is  hi  a  nonunion  field;  he  can  work  in  that  nonunion  field  in 
almost  every  section  of  the  country.  The  fact  that  he  is  denied 
admission  to  the  ITU  is  no  indication  that  his  right  of  a  livelihood  has 
been  taken  from  him. 

Now,  there  are  times  during  which  the  ITU  is  graduall}^  trying  to 
take  over  and  organize  the  unorganized.  A  printer  becomes  a  full- 
fledged  member  in  the  printing  plant  in  which  he  works  when  that 
plant  becomes  organized.     He  then  gets  all  of  the  benefits  that  accrue 
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from  that,  but  naturally  this  closed  shop  is  for  the  protection  of  the 
union  workers,  and  down  through  the  years  it  has  in  no  way  inter- 
fered  

Senator  Smith.  I  am  not  questioning  that  phase  of  it. 

Secretary  Tobin.  It  has  not  interfered  with  the  profit  motive.  I 
am  just  describing  the  situation  of  the  people  who  would  say,  "I  can- 
not get  into  that  union."  But  there  is  this  background  of  this 
youngster  who  started  as  an  apprentice,  and  from  that  gradually 
stepped  up  into  full-fledged  membership  in  the  union.  He  was 
trained  in  a  cooperative  union-management  program. 

Now,  unless  people  know  all  of  this  background,  on  the  face  of  it 
people  would  immediately  say,  "Yes,  it  is  unfair  that  that  nonunion 
printer  is  denied  the  right  to  enter  the  union." 

Senator  Taft.  Do  you  remember  the  case  we  had  of  a  union  in 
Long  Island,  I  think  it  was,  a  newspaper  carriers'  union,  where  no 
man  had  been  admitted,  had  ever  been  admitted  to  the  union  in  the 
last  5  years,  except  the  sons  of  members  of  the  union,  nobody  else, 
except  sons  of  members  of  the  union.  What  would  you  do  about  a 
case  like  that,  if  somebody  wants  to  go  into  that  business? 

Secretary  Tobin.  Well,  as  I  said  to  you.  Senator,  we  could  fill  this 
bill  with  a  hundred,  probably  200,  provisions,  but  do  not  feel  that 
this  law  should  be  so  big.  I  think  that  the  present  Taft-Hartley  law 
covered  altogether  too  many  fields. 

Senator  Taft.  Would  you  mind  if  I  read  just  for  a  moment  the 
remarks  of  Mr.  Justice  Brandeis,  quoted  by  Mr.  Justice  Frankfurter 
in  this  case?     He  says: 

The  objections,  legal,  economic  and  social,  against  the  closed  shop  are  so  strong, 
and  the  ideas  of  the  closed  shop  so  antagonistic  to  the  American  spirit,  that  the 
insistence  upon  it  has  been  a  serious  obstacle  to  union  progress. 

But  the  American  people  should  not,  and  will  not,  accept  unionism  if  it  involves 
the  closed  shop.  They  will  not  consent  to  the  exchange  of  the  tyranny  of  the 
employer  for  the  tyranny  of  the  employees. 

It  is  not  true  that  the  "success  of  a  labor  union"  necessarily  means  a  "perfect 
monopoly."  The  union,  in  order  to  maintain  and  preserve  for  its  members 
industrial  liberty,  must  be  strong  and  stable.  It  need  not  include  every  member 
of  the  trade.  Indeed,  it  is  desirable  for  both  the  employer  and  the  union  that  it 
should  not.  Absolute  power  leads  to  excesses  and  to  weakness:  Neither  our 
character  nor  our  intelligence  can  long  bear  the  strain  of  unrestricted  power. 
The  union  attains  success  when  it  reaches  the  ideal  condition,  and  the  ideal  condi- 
tion for  a  union  is  to  be  strong  and  stable,  and  yet  to  have  in  the  trade  outside  its 
own  ranks  an  appreciable  number  of  men  who  are  nonunionists.  In  any  free  com- 
munity the  diversity  of  character,  of  beliefs,  of  taste — -indeed  mere  selfishness — 
will  insure  such  a  supply,  if  the  enjoyment  of  this  privilege  of  individualism  is 
protected  by  law.  Such  a  nucleus  of  unorganized  labor  will  check  oppression  by 
the  union  as  the  union  checks  oppression  by  the  employer.] 

Now,  certainly,  Mr.  Justice  Brandeis  was  a  liberal  in  every  sense  of 
the  word,  and  so  was  Mr.  Justice  Frankfurter,  and  he  agrees  with 
him. 

Secretary  Tobin.  I  happen  to  agree  with  him.  You  see,  Mr. 
Justice  Brandeis  was  for  many  years  the  arbitrator  in  the  needle  trades, 
and  he  devised  a  system  that  seems  to  me  to  be  the  closed  shop.  He 
was  the  one  who  arranged  it,  and  I  am  trying  to  draw  on  my  memory — 
I  have  not  looked  at  it  for  some  time — union  members  and  only  union 
members  would  be  hired  until  such  time  as  the  union  supply  was 
exhausted,  and  then  the  employer  had  the  right  to  employ  nonunion 
people  on  certificate. 
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Now,  I  would  say- 


Senator  Taft.  Of  course,  that  would  not  be  allowed  [under  this 
law. 

Secretary  Tobin.  What  is  that? 

Senator  Taft.  That  would  not  be  allowed  under  the  present  closed- 
shop  agreements  in  many  cases. 

Secretary  Tobin.  It  differs  but  slightly.  Now,  you  take  in  your 
closed-shop  agreement:  How  much  difference  is  there  after  the  |30 
days — I  understand  that  your  watchdog  committee  is  now  recom- 
mending almost  the  same  thing  as  the  closed  shop  because  you  are 
going  to  eliminate,  as  I  read  it — the  committee  does  not  come  to  a 
positive  conckision — but  it  looks  to  me  as  if  the  committee  is  recom- 
mending that  the  elections  for  union  shops  be  abolished. 

Senator  Taft.  That  is  right.     I  am  for  that. 

Secretary  Tobin.  Under  the  circumstances,  you  have  got  a  union 
shop,  at  the  end  of  30  clays.  Let  us  take  a  look  at  a  little  change  in 
economic  conditions,  Senator.  Today  in  steel,  you  have  a  demand 
for  more  people ;  a  year  from  now  you  may  have  a  demand  for  fewer 
people,  and  there  are  more  union  men  than  you  have  jobs;  what  have 
you  got  but  a  closed  shop,  because  you  can  hire  no  one  but  union 
men 

Senator  Smith.  Mr.  Secretary 

Secretary  Tobin.  In  that  particular  field. 

Senator  Smith.  I  want  to  make  it  clear. 

Secretary  Tobin.  Might  I  just  make  this  observation,  Senator,  that 
when  that  economic  change  comes  you  have  got  what  is  really  the 
equivalent  of  a  closed  shop. 

Senator  Smith.  My  point  is  that  any  organization  such  as  a  closed 
shop,  having  so  much  power  over  the  workers,  should  be  subject  to 
regulation  to  protect  the  workers — democratic  processes,  secret 
ballot,  all  those  things  that  we  ask  for  in  our  bill.  And  that  brings 
me  to  another  question  here  with  regard  to  the  simple  regulations  that 
we  require  in  the  bill  with  regard  to  financial  statements,  the  constitu- 
tion, names  of  officers  and  salaries,  fees,  dues,  and  rules,  not  for 
public  consumption  but  for  the  Secretary  of  Labor  to  know  about, 
for  yourself  to  know  about,  and  for  the  members  themselves  to  know 
about.  I  have  had  more  workers  %\Titing  to  me  saying  that  it  was  a 
salutary  thing  for  them  in  helping  them  with  their  relationship  in  the 
union,  because  they  were  writing  me  that  they  were  pretty  ignorant 
of  it. 

I  have  had  wives  of  workers  writing  to  me  saying,  "What  protection 
has  my  husband  against  a  strike  order  that  he  does  not  approve  of?" 

Shouldn't  the  experience  that  comes  to  us  from  the  protection  of 
our  stockholders'  minority  interests  show  us  that  we  should  protect 
them,  and  isn't  that  as  strong  an  argument  as  the  argument  for  a 
closed  shop? 

Senator  Pepper.  But  we  do  not  do  it  in  this  bill. 

Senator  Smith.  I  do  not  see  anything  wrong  about  putting  safe- 
guards against  the  abuses  against  the  worker  and  his  family,  and  we 
have  had  evidence  of  it.  If  you  want  to,  we  can  show  you  records 
of  our  hearings  of  plenty  of  evidence  of  it,  of  what  the  workers  them- 
selves were  troubled  by  in  their  closed-shop  picture. 
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I  am  not  arguing  the  merits  of  the  closed  shop  now,  but  I  am  saying 
if  you  are  going  to  have  a  closed  shop,  let  us  put  in  the  protection  that 
we  had  in  the  union  shop  in  our  bill. 

Secretary  Tobin.  If  these  abuses  occur,  and  I  would  like  to  say 
this  to  Senator  Taft,  so  that  if  the  man  is  separated  from  his  job, 
what  has  he  to  fear  from  the  union  if  his  separation  has  occurred,  and 
why  has  he  not  appeared  before  the  Board  on  a  complaint  of  an  unfair 
labor  practice  in  connection  with  the  case? 

Senator  Taft.  I  suppose  you  have  obeyed  the  law.  You  are  going 
to  take  the  law  off ;  you  are  going  to  repeal  the  law. 

Secretary  Tobin.  I  would  like  to  bring  this  point  up.  Under  the 
Wagner  Act  if  you  want  to  remove  a  man  from  his  job  the  employer 
has  to  remove  him,  and  that  man  has  a  right  to  go  before  the  Board, 
and  there  are  cases  on  unfair  labor  practices  that  he  was  unfairly 
removed  by  the  employer,  so  that  is  the  power  to  handle  it,  if  the  case 
is  flagrant  enough,  if  there  is  a  situation  in  which  the  man  has  been 
treated   unjustly. 

Senator  Smith.  What  objection,  Mr.  Secretary 

Senator  Taft.  Wait  a  moment,  Mr.  Tobin.  Let  us  get  the  law 
clear.     If  you  repeal  the  law 

Secretary  Tobin.  Under  the  Wagner  Act,  Senator. 

Senator  Taft.  Yes;  you  claim  if  a  union  fires  a  man  under  the  rules 
of  the  union,  that  thereupon  he  can  go  to  the  Board  and  be  reinstated? 

Secretary  Tobin.  If  what? 

Senator  Taft.  If  a  man  is  fired  by  the  union. 

Secretary  Tobin.  Now,  wait  a  minute,  the  union  does  not  fire  the 
man.  WTiat  happens  is  the  union  goes  to  the  employer  and  says  to 
the  employer,  "We  want  this  man  removed  from  the  rolls  because  he 
has  done  thus  and  so,  violated  some  portion  of  the  contract."  If  the 
man  has  been 

Senator  Taft.  No,  no;  he  cannot  do  that.  The  union  cannot  do 
that,  and  that  is  not  usual.  The  union  can,  however,  expel  the  man 
from  the  union. 

Secretary  Tobin.  And  then  who  has  to  discharge  the  man? 

Senator  Taft.  The  employer  has  to  discharge  him. 

Secretary  Tobin.  Then,  the  employer  in  doing  that  commits  an 
unfair  labor  practice,  and  under  the  Wagner  Act 

Senator  Taft.  Under  what  possible  circumstances  does  he  have  an 
unfair  labor  practice?  What  support  is  there  for  that?  That  is  not 
the  law.  That  was  not  the  Wagner  Act  law,  and  it  is  not  the  law  as 
you  restore  it;  in  the  remotest  degree  it  is  not  true. 

vSenator  Humphrey.  I  would  like  to  answer • 

Secretary  Tobin.  Senator,  I  will  submit  the  case  to  you,  not  the 
case,  but  cases. 

Senator  Smith.  Mr.  Chairman,  I  want  to  pursue  my  questions,  if 
I  may. 

I  am  not  yet  satisfied  with  your  answer  to  the  simple  question  I 
put  to  you.  Wliy  shouldn't  we  give  the  worker  the  same  protection 
we  gave  him  in  the  Taft-Hartley  Act  in  case  of  a  union  shop  with 
regard  to  dues,  with  regard  to  assessments,  with  regard  to  the  check- 
ofl^  without  his  consent,  those  things  that  any  free  American  ought 
to  have  the  right  to  be  protected  against? 

Secretary  Tobin.  Do  you  consider  the  check-off  without  the  con- 
sent of  the  employees  of  no  benefit  to  the  workingmen  in  this  country? 
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I  would  like  to  road  you  a  statement  by  an  industrialist  and  a  labor 
man  that  covers  the  situation. 

In  the  Dynamics  of  Industrial  Democracy,  Messrs.  Golden  and 
Ruttenberg  say: 

Management  generally  cannot,  contend — with  either  logic  or  justice — that  it 
is  unfair,  un-American,  or  nondemocratic  to  abridge  an  individual  employee's 
"right"  to  be  nonunion  in  a  given  bargaining  unit  where  a  majority  of  the  em- 
ployees are  union  members.  The  general  welfare  of  a  majority  of  employees 
requires  100  percent  union  membership  because  their  welfare  is  dependent  upon 
the  strength  of  the  union.  And  the  union  strength  is  determined  by  the  all- 
inclusivcness  of  its  membership  *  *  *_  The  union  shop  therefore  is  demanded 
by  organized  labor  not  alone  on  democratic  principles  but  to  promote  the  general 
welfare  of  its  members. 

Industrial  democracy  is  predicated  upon  the  principle  of  majority  rule  in  no 
less  a  degree  than  is  America's  political  democracy.  Congress  wrote  this  principle 
into  the  National  Labor  Relations  Act.  *  *  *  It  is  practical  for  only  one 
union  to  represent  any  given  group  of  workers.  The  minority  nonmembers  cannot 
express  their  views  or  exert  their  influence  through  another  union,  because  neither 
the  law  nor  management  recognizes  a  minority  union.  All  workers  in  a  given 
unit  have  to  be  represented  by  one  bargaining  agency.  Thus  the  only  way  the 
minority  workers  can  express  their  views  and  exert  their  influence  is  through  union 
membership.  *  *  *  Membership  in  the  union  as  a  condition  of  employment, 
therefore,  is  an  essential  requirement  of  industrial  democracy  in  order  to  assure 
all  workers  a  voice  in  the  determination  of  their  conditions  of  employment. 

Now,  a  majority  of  the  workers  vote  for  a  check-off,  and  a  small 
group  want  to  avoid  paying  those  dues,  and  that  is  the  entering  wedge 
that  will  break  the  whole  union. 

Senator  Smith.  I  am  not  defending  that.  What  I  am  saying  to 
you  is,  if  you  have  those  powers 

Secretary  Tobin.  You  said  you  protected  employees  by  protecting 
them  against  check-off.  As  long  as  the  majority  of  the  members  of 
the  union  vote  for  the  check-off  system,  that  is  democracy,  that  is 
the  way  our  country  is  run;  that  is  the  way  Senator  Taft  is  here  and 
every  member  is  here.  One  more  than  a  majority  of  those  who  went 
to  the  polls  sent  you  here  to  represent  the  whole  State,  your  respective 
States,  and  if  there  is  to  be  any  security  for  the  worker,  you  have  to 
have  democratic  processes.  But  this  talk  about  individual  freedom, 
in  my  opinion,  is  carrying  it  to  a  ridiculous  degree. 

Senator  Pepper.  And  the  same  thing  prevails  among  the  manage- 
ment in  stockholders.  Every  individual  stockholder  does  not  get 
what  he  says  they  get. 

Senator  Smith.  Mr.  Chairman,  if  I  may  answer  that,  we  have  in 
om*  corporation  laws  the  protection  of  the  individual  stockholders  in 
every  way. 

Mr.  Secretary,  what  is  the  objection  to  requhing  all  unions,  and 
especiallv  if  they  have  this  closed-shop  situation,  to  file  the  statements 
and  file  their  constitutions  and  file  the  names  of  officers  and  the  salaries 
and  the  fees,  dues,  and  rules,  and  so  forth,  for  the  benefit  of  your 
Department,  which  has  to  think  in  terms  of  the  welfare  of  all  the 
people  and  for  the  benefit  of  the  workers? 

Secretary  Tobin.  Now,  financial  statements  are  already  filed  by 
all  labor  unions  in  the  Department  of  the  Treasury.  They  filed 
them  the  same  as  do  corporations.  Truthfully,  I  would  like  to  see 
this  bill  remain  as  it  is.  I  have  no  o])jections  in  the  world  to  having 
financial  statements  filed.  I  know  of  no  union  in  the  United  States 
that  does  not  mail  financial  statements  to  its  members,  and  if  you 
could  tell  me  about  one,  I  would  be  interested. 
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Senator  Taft.  Well,  they  have  to  do  that  now.  They  didn't  have 
to  do  that  before  we  passed  the  Taft-Hartley  law. 

Senator  Smith.  That  is  one  of  the  things  for  the  protection  of  the 
workers,  and  we  were  trying  to  develop  a  bill  of  rights  for  the  workers 
in  this  whole  picture. 

Secretary  ToBiN.  There  were  only  about  3  international  unions  of 
a  total  of,  I  believe,  140,  that  had  not  done  it  without  the  necessity  of 
the  Taft-Hartley  law. 

Senator  Taft.  International  unions  you  are  talking  about,  but 
there  are  any  number  of  locals  which  have  never  filed  reports  until  the 
Taft-Hartley  law  was  passed. 

Senator  Humphrey.  Do  you  consider  the  trade-union  still  to  be  a 
voluntary  association  under  the  law  of  the  land? 

Senator  Taft.  Not  under  the  Wagner  Act. 

Senator  Humphrey.  A  voluntary  association. 

Senator  Taft.  No.  If  you  want  to  work,  you  have  got  to  join  the 
union,  not  voluntarily. 

Senator  Humphrey.  What  does  the  law  of  the  land  say? 

Senator  Taft.  I  do  not  know  what  the  law  of  the  land  says.  They 
did  not  say  anything  about  it. 

Senator  Humphrey.  That  is  what  we  are  talking  about.  What 
does  it  say? 

Senator  Taft.  It  does  not  say. 

Senator  Humphrey.  Is  it  not  in  the  courts  considered  a  form  of 
voluntary  association? 

Senator  Taft.  It  may  be  a  corporation;  it  may  be  anything  that 
they  happen  to  form. 

Senator  Humphrey.  Do  you  know  any  unions  that  are  corporations?' 

Senator  Taft.  I  do  not  know  of  any  that  are  one  way  or  the  other. 
What  difference  does  it  make?  When  you  say  'Voluntary  associa- 
tion," you  mean  a  particular  kind  of  legal  concept  of  a  certain  kind  of 
entity. 

Senator  Humphrey.  That  is  right. 

Senator  Taft.  But  they  are  not  really  voluntary  any  more,  because 
the  people  are  forced  to  go  into  them,  if  they  want  to  go  ahead  and 
live. 

Senator  Humphrey.  What  is  there  that  says  they  do  not  need 
voluntary?     We  have  got  to  deal  with  what  we  live  with.  Senator. 

Senator  Taft.  We  look  at  the  substance  of  it. 

Secretary  Tobin.  There  is  no  objection,  and  I  have  none  one  way 
or  the  other,  but  I  do  not  like  to  see  this  bill  opened  up  to  a  lot  of 
trivial  changes,  and  I  would  like  to  see  the  philosophy  of  the  bill 
remain  unchanged.  At  this  time,  Mr.  Chairman,  to  bear  out  my 
contention,  I  think  the  best  judgment  as  to  sound  labor-management 
peace  is  the  statistical  records,  the  records  I  have  here,  and  I  would 
like  to  present  copies  to  all  the  members  of  the  committee,  and  to 
the  members  of  the  press,  that  give  statistics  on  work  stoppages,  the 
number  of  men  involved,  and  the  man-days  of  idleness.  These  sta- 
tistics cover  the  1935-39  period,  the  War  period,  the  post-war  period, 
and  the  Taft-Hartley  period. 

It  is  not  a  long  statement,  and  I  think  after  you  look  at  that  you 
will  say,  "Well,  now,  we  did  get  by  pretty  well  under  a  free  manage- 
ment-labor relations  act  without  the  Federal  Government  attempting 
to  move  into  each  situation." 

The  Chairman.  That  will  be  placed  in  the  record  at  this  point. 

(The  document  referred  to  is  as  follows:) 
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Strike  Trends,  Selected  Periods 

The  number  of  work  stoppages  occurring  in  the  three  postwar  years  (1946, 
1947,  and  1948)  has,  with  a  single  exception  (1937),  remained  consistently  higher 
than  during  the  1930's. 

This  trend  is  even  more  pronounced  wlien  the  lost  time  factor  is  considered. 
Idleness  of  approximately  34,000,000  man-days  for  1948  was  greater  than  for 
any  prewar  year  on  record. 

In  the  18  months  since  the  passage  of  the  Taft-Hartley  law  (July  1947  through 
December  194S),  259  strikes  began,  on  the  average,  each  month.  This  level  is 
below  the  abnormal  war  and  immediate  postwar  period  but  is  above  the  1935  to 
1939  average  of  239  strikes  per  month.  In  other  words,  the  number  of  stoppages 
occurring  each  month  since  June  1947  has  been  8  percent  higher  than  during  the 
5-year  prewar  period  under  the  National  Labor  Relations  Act. 

On  the  basis  of  number  of  workers  involved,  the  Taft-Hartley  period  since 
June  1947  has  witnessed,  each  month,  an  average  of  46,000  more  workers  on 
strike  than  during  the  more  peaceful  1935  to  1939  period,  or  an  increase  of  50 
percent. 

Idleness  occasioned  by  labor-management  disputes  in  the  18  months  ending 
"with  December  1948  was  80  percent  greater  than  during  1935  to  1939.  In  round 
figures,  approximately  2,530,000  days  of  strike  idleness  were  recorded  each  month 
since  June  1947  as  against  a  prewar  monthly  average  of  but  1,410,000  man-days. 

Thus,  compared  with  the  prewar  Wagner  Act  era,  the  Taft-Hartley  period  has 
witnessed  8  percent  more  strikes,  50  percent  more  workers  involved,  and  80  per- 
cent more  idleness. 


Monthly  averages 

Stoppages 

Workers 

Man-days 

1.  1935-39 

239 
.334 
401 
259 

94, 000 
153,000 
351,000 
140, 000 

1,410,000 

2.  War  period,  December  1941-Aueust  1945 

829,  000 

3.  Postwar  period,  September  1945-Jime  1947 

4.  Taft -Hartley  period,  July  1947-December  1948  ' 

7,  570,  000 
2,  530, 000 

'  Data  for  1948  subject  to  revision. 

TT^or^'  stoppages,  year  1948  as  compared  with  1935-39  average 


1935-39  av- 
erage 


1.  Xumber  of  stoppages 

2.  Workers  involved 

3.  Number  of  workers  involved  in  strikes  as  percent  of  total  employed  (per- 

cent)  - 

4.  Man-days  idle._ 

5.  Percent  of  estimated  working  time  lost  in  relation  to  total  time  worked 

(percent) 


3,300 
1,  950, 000 


5.6 
34, 000, 000 


2,862 
1,125,000 

4.4 
16,  900, 000 


'  Preliminary  estimates. 


RELATION    OF    STRIKE    ACTIVITY    TO    SIZE    OF    LABOR    FORCE 

Line  3  shows  that  in  1948  relatively  more  workers  were  involved  in  stoppages 
(as  compared  with  the  total  employed)  than  the  average  for  the  5  years  1935-1939. 

Line  5  shows  that  idleness  resulting  from  stoppages  in  1948  was  somewhat 
greater  (in  relation  to  total  time  worked)  than  during  the  5  years  1935-39. 

Senator  Smith.  Let  me  make  it  clear,  Mr.  Secretary,  that  I  am  as 
much  in  favor  as  you  are  of  ehminating  as  much  legislation  as  we- can. 

I  was  a  member  of  the  group  working  on  that  legislation,  and  I  can 
say  there  was  no  more  sincere  committee  that  ever  worked  on  such 
legislation. 

Secretary  Tobin.  That  is  fine. 

Senator  Smith.  But  there  were  certain  things  that  w^e  came  to  the 
conclusion  had  to  be  met,  and  you  leave  some  of  them  out,  and  I  am 
simply  trying  to  find  out  why  you  left  them  out. 
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Now,  take  section  8  (b),  which  provided  for  the  first  time  what 
would  be  unfair  labor  practice — ^that  is  (b)  of  the  Taft-Hartley  Act, 
which  was  an  amendment  to  the  Wagner  Act.  The  Wagner  Act,  you 
will  recall,  only  defines  unfair  labor  practices  by  the  employer.  It 
was  meant  to  be  a  one-sided  act,  and  simply  meant  for  the  employers 
to  be  good. 

Now,  we  did  find  abuses  in  big  labor,  and  to  be  fair  we  said  we 
should  define  practices  in  that  area.  All  you  find  in  unfair  labor 
practices  on  the  labor  side  or  the  union  side  are  the  jurisdictional 
strikes,  and  I  commend  you  for  meeting  that  difficulty  there,  although 
I  do  not  think  you  are  broad  enough  in  your  conclusion. 

Secretary  Tobin.  Also,  secondary  boycotts  of  the  type  defined  in 
the  bill. 

Senator  Smith.  But  there  is  where  you  stop.  There  is  nothing  in 
here — what  I  am  getting  at,  first,  was  to  protect  the  individual  worker 
the  way  we  tried  to  protect  him  in  the  union-shop  idea,  to  protect 
him  in  the  closed  shop  that  way. 

Frankly,  you  have  not  satisfactorily  answered  my  question  as  to 
why  you  should  not  use  the  same  procedure  to  protect  him  in  the 
closed  shop. 

There  is  provision  5  in  the  Taft-Hartley  Act  which  forbids  re- 
quiring— 

of  employees  covered  by  an  agreement  authorized  under  subsection  (a)  (3)  the 
payment,  as  a  condition  precedent  to  becoming  a  member  of  such  organization, 
of  a  fee  in  an  amount  which  the  Board  finds  excessive  or  discriminator}^  under  all 
the  circumstances. 

That  is  just  to  protect  the  workers  against  excessive  fees. 

Secretary  Tobin.  And  I  tell  you  in  18  months  we  have  not  one  com- 
plaint before  the  National  Labor  Relations  Board.  At  least,  we  have 
asked  about  it,  and  have  not  had  one  complaint  called  to  oiu*  atten- 
tion. 

Senator  Smith.  But  we  have,  and  it  seems  to  me  there  can  be  no 
possible  objection  to  protecting  your  workers  against  that,  and  to 
leave  it  to  the  National  Labor  Relations  Act  to  decide  whether 
the  fee  is  excessive.  I  cannot  believe  it  is  right  to  leave  the  power  of 
life  and  death  over  these  people  to  earn  their  livelihood  with  no  control 
at  all,  with  no  protection  against  excessive  initiation  fees. 

I  have  had  men  say  to  me  that,  before  they  can  get  a  job,  they  have 
to  put  down  $50  in  cash. 

Secretary  Tobin.  Well,  I  think,  Senator,  I  know  the  history  pretty 
well.  Most  of  it  occurred  in  the  wartime;  most  of  those  who  per- 
petrated those  practices  were  new  labor  leaders  and  in  areas  of  canton- 
ments where  they  were  taking  in  all  kinds  of  workers.  There  is  quite 
a  difference. 

Senator  Smith.  Why  shouldn't  the  Government  protect  the  workers 
against  that  kind  of  abusive  practice? 

Secretary  Tobin.  The  day  that ,  the  terrific  demand  for  work 
ceased,  it  was  impossible  to — with  respect  to  those  practices  they  just 
went  with  the  war. 

Senator  Smith.  Let  us  be  thankful  that  it  is  all  over;  but  unless  the 
National  Labor  Relations  Board  can  take  care  of  those  cases,  as  we  did 
here,  it  seems  to  me  we  are  on  the  wrong  track.  It  seems  to  me  it  would 
be  indefensible  not  to  do  it. 

Secretary  Tobin.  What  you  are  talking  about  is  what  occurred  in 
the  early  days  during  the  war. 
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Senator  Smith.  Mr.  Secrotar}^,  I  am  older  than  you  and  I  liave  not 
seen  the  temptations  of  racketeering  and  greed  ever  disai)pear  unless 
we  took  some  steps  to  prevent  them.  You  would  not  say  that  condi- 
tions have  changed  and  these  things  will  not  happen.  The  first  time 
they  have  a  chance  they  will  do  the  same  thing.  I  have  had  too  many 
people  come  to  me  and  say,  "Can't  we  be  protected  by  law?  Can't 
we  get  a  job  unless  we  have  to  pay  $50  or  $100?" 

The  Chairman.  I  will  have  to  break  in  here.  I  am  bound  by 
Senator  Morse's  motion,  and  the  Senate  has  called  for  a  quorum,  and 
we  have  all  had  a  chance  to  ask  questions. 

Senator  Taft.  Mr.  Chaii'inan,  I  have  not  had  a  chance,  and  I  would 
like  to  ask  the  Secretary  a  number  of  questions.  I  certamly  will  not 
be  long.  I  do  not  threaten  anything  like  Senator  Morse's  3  hours, 
but  I  do  have  a  series  of  questions  about  what  the  new  law  means, 
and  then  there  are  certain  questions  on  this  thing  that  I  do  not  think 
will  be  very  long. 

The  Chairman.  Does  the  Senator  want  to  ask  them  in  open 
hearings? 

Senator  Taft.  Yes. 

The  Chairman.  We  will  have  to  adjourn  because  we  are  bound  by 
the  mstruction  given  us  as  a  result  of  Senator  Morse's  motion  and 
warning,  and  may  I  ask  that  the  witnesses  collate  and  prepare  their 
testimony  as  quickly  as  possible,  because,  due  to  the  limitation  of 
this  hearing,  there  will  be  a  request  for  the  printed  hearings  right  away, 
I  am  sure. 

We  will  meet  again  tomorrow  morning  at  10  o'clock. 

Secretary  Tobin.  Senator,  may  I  present  this  for  the  record? 

Senator  Taft.  May  I  make  some  comment  on  it,  if  you  do,  Mr. 
Secretary?  On  the  whole,  the  comparison  is  a  very  fail'  comparison, 
if  it  is  read.  I  do  want  to  call  attention,  however,  to  the  fact  that 
strikes  are  always  greater  in  times  of  prosperity  than  in  times  like 
1935  to  1939  when  there  were  many  millions  of  people  out  of  work, 
and  the  effort  to  strike  was  very  much  deterred,  so  I  think  that  addi- 
tional fact  should  be  noted  when  this  paper  is  presented. 

The  Chairman.  That  has  already  been  received  for  entry  into  the 
record. 

Senator  Pepper.  Mr.  Chairman,  may  I  insert  a  paragraph  from 
the  New  York  Herald  Tribune  of  Monday,  January  31,  1949,  into 
the  record? 

The  Chairman.  Yes. 

(The  paragraph  referred  to  follows:) 

In  dealing  with  strikes  which  affect  the  national  health  and  safety,  the  new 
bill,  though  at  first  glance  less  strong  than  the  act  it  would  repeal,  may  turn  out 
in  practice  to  be  an  improvement.  Much  depends  upon  the  reasoning  which  the 
administration  reveals  as  underlying  its  suggestions.  A  35-day  cooling-off  period 
may  conceivably  serve  better  than  a  period  of  80  days.  And,  unlike  the  former 
boards  of  inquiry,  the  new  emergency  boards  to  be  appointed  by  the  President 
will  have  the  power  to  make  recommendations  for  a  settlement.  These  should 
guide  public  opinion  and  canalize  the  efforts  of  those  seeking  to  mediate  the 
disputes. 

The  Chairman.  We  will  recess  now  until  10  o'clock  tomorrow 
morning. 

(Whereupon,  at  12:15  p.  m.,  the  committee  adjourned,  to  reconvene 
at  10  a.  m.,  Tuesday,  February  1,  1949.) 
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TUESDAY,  FEBRUARY   1,   1949 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  C. 

The  committee  met,  pursuant  to  adjournment,  at  10  a.  m.,  in  room 
210,  Senate  Office  Building,  Hon.  Elbert  D.  Thomas  (chairman) 
presiding. 

Present:  Senators  Thomas,  Murray,  Pepper,  Hill,  Neely,  Douglas, 
Humphre}^,  Taft,  Aiken,  Smith  of  New  Jersey,  Morse,  and  Donnell. 

The  Chairman.  The  committee  will  please  be  in  order. 

We  have  this  morning  Mr.  Ching,  of  the  Mediation  and  Concilia- 
tion Service. 

Mr.  Ching,  will  you  state  whatever  you  wish  to  have  appear  after 
your  name  m  the  record,  and  then  proceed. 

Let  me  repeat,  the  committee  is  in  order;  I  would  appreciate  no 
more  conversation,  please,  as  it  is  hard  to  hear  in  this  room. 

STATEMENT  OF  CYRUS  S.  CHING,  DIRECTOR,  FEDERAL 
MEDIATION  AND  CONCILIATION  SERVICE 

Mr.  Ching.  My  name  is  Cyrus  S.  Ching,  Du-ector  of  the  Federal 
Mediation  and  Concihation  Service. 

Mr.  Chairman  and  members  of  the  committee,  it  is  a  great  privilege 
to  appear  before  this  committee  to  give  you  whatever  help  I  can  in 
connection  with  the  pending  legislative  proposal. 

It  is  most  important  that  I  say,  at  the  outset,  that  I  am  speaking 
onh'  for  Cyrus  S.  Cliing;  nobody  else  takes  responsibility  for  my 
remarks.  I  may  disagree  with  some  provisions  of  this  bill.  The 
only  valid  conclusion  that  can  be  drawn  from  this  apparent  lack  of 
100  percent  unanimity  among  officials  of  the  executive  branch  is  this: 
It  is  a  fine  thing  to  have  a  President  who  recognizes  the  value  of  having 
divergent  views  and  opinions  in  his  administrative  family  presented  to 
Congress  in  order  that  it  might  write  the  best  possible  legislation  in 
the  pubHc  interest. 

The  future  of  our  country,  progress,  and  security  in  our  democratic 
ways  of  life  and  om-  stancUird  of  living  rest  largely  upon  our  success  in 
mastering  the  problems  of  industrial  and  labor  relations.  As  the  most 
highly  mdustrialized  of  all  countries,  the  eyes  of  the  world  are  focused 
upon  us  to  determine  whether  we  can  make  our  system  work  without 
sacrificing  freedoms  which  we  regard  as  precious.  Our  responsibility 
is  historic,  and,  I  may  add,  the  current  consideration  of  a  new  labor 
law  by  the  Congress  is  historic.  W^e  must  not  make  missteps.  We 
must  all  be  bigger  than  our  o\\ti  stature  if  we  arc  to  measure  up  to  the 
bulk  of  our  responsibilities. 
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Although  most  of  my  life  has  been  spent  as  a  representative  of  in- 
dustry who  has  had  extensive  dealings  with  unions,  some  people  seem 
to  feel  that  I  am  qualified  to  stand  in  an  impartial  position  between 
employers  and  unions.  I  flatter  myself  by  believing  that  among  my 
most  valued  friends  holding  this  opinion  are  many  whose  lives  have 
been  devoted  to  the  cause  of  organized  labor.  I  hope  that  they  are 
correct  in  their  judgment  that  I  am  a  completely  impartial  and  dis- 
interested fellow^ — but  my  age,  experience,  and  natural  skepticism 
have  taught  me  to  recognize  the  force  of  these  two  truths:  First,  no 
human  being  is  qualified  to  testify  that  he,  himself,  is  impartial  any 
more  than  he  is  qualified  to  testify  that  he  has  a  sense  of  humor.  I 
never  heard  anyone  deny  that  he  had  a  sense  of  humor;  nor  have  I 
heard  anyone  admit  that  he  was  biased. 

Second,  impartiality,  to  the  extent  that  it  can  be  actually  achieved, 
depends  considerably  upon  the  institutional  settings  in  which  a  man 
finds  himself.  Show  me  the  judge  of  the  courts  of  the  United  States 
most  honored  for  his  objectivity  and  lack  of  bias.  That  reputation 
would  not  survive  the  act  of  sitting  on  a  case  in  which  a  former  client 
or  a  relative  is  an  interested  party.  However  impartial  he  may  be  in 
his  own  estimation,  he  is  no  longer  impartial  in  the  eyes  of  the  bench, 
the  bar,  or  the  public. 

What  I  mean  to  convey  is  that  the  important  thing  about  impar- 
tiality and  disinterestedness  is  that  it  is  to  be  measured  not  by  the 
internal  personal  convictions  of  the  man  himself,  but  by  the  way  in 
which  he  is  regarded  by  others.  Personal  impartiality  which  is  not 
supplemented  and  supported  by  a  reputation  for  impartiality  may  help 
to  get  a  soul  through  the  gates  of  Heaven;  it  is  of  little  value  to  a  judge 
or  to  the  mediators  of  labor  disputes.  And  the  nature  of  the  organiza- 
tional setting  in  which  he  pursues  his  calling  vitally  affects  his  reputa- 
tion for  impartiality. 

The  Chairman.  I  cannot  help  but  say,  Mr.  Ching,  that  this  is  the 
first  time  I  have  ever  heard  in  my  life  that  there  was  an  impartiality 
up  in  Heaven.  [Laughter.]  It  seems  to  me  the  whole  theory  of 
religion  shows  it  is  very  much  one-sided.     [Laughter.] 

There  must  be  some  meaning  in  that  story  about  the  goats  and  the 
sheep. 

Mr.  Ching.  That  was  probably  a  poor  analogy. 

The  Chairman.  Probably  on  a  higher  plane  up  there,  but  I  hope 
that  is  the  case. 

Mr.  Ching.  Nothing  is  more  important  to  the  effective  mediation 
of  labor  disputes  than  the  known,  recognized,  and  acknowledged  im- 
partiality of  the  mediator  with  respect  to  the  conflict  of  interests  and 
aspirations  between  employers  and  unions.  This  is  so  because  media- 
tion depends  exclusively  on  persuasion;  because  a  mediator  cannot  be 
persuasive  if  he  does  not  possess  the  unqualified  confidence  and  trust 
of  the  parties  in  dispute;  and  because  any  suspicion  or  belief  that  he 
favors  the  interest  of  one  side  or  another  corrodes  and  destroys  that 
confidence. 

For  many  years  I  have  given  serious  thought  to  the  problem  of  the 
character  of  mediation  as  it  should  be  performed  by  governmental 
officials  and  to  the  qualifications  of  mediators.  Permit  me  to  read 
some  of  my  major  conclusions  from  the  introduction  to  the  First 
Annual  Report  of  the  Federal  Mediation  and  Conciliation  Service: 


LABOR    RELATIONS  55 

*  *  *  Tho  responsibility  of  a  mediation  agenc}'  is  to  promote  collective 
bargaining  and  to  assist  the  parties  in  their  negotiations.  Effective  mediation 
depends  entirely  upon  the  degree  of  confidence  and  trust  which  unions  and  em- 
ployers repose  in  mediators.  The  mediator  is  a  bridge  between  the  parties.  His 
strict  impartiality  and  his  freedom  from  coercion,  intimidation,  or  influence  from 
any  source,  together  witli  his  wide  experience  in  industrial  relations  situations, 
earn  him  confidence,  and  a  position  as  an  adviser  which  makes  him  of  great  value 
to  the  dis])utants.  He  has  no  ax  to  grind;  he  is  answerable  to  no  superior  who 
has  more  than  a  disinterested  public  concern  in  the  outcome  of  the  dispute.  He 
is  not  necessarily  wiser  or  more  able  than  the  representatives  of  the  parties —  but 
his  middle  position  gives  him  the  advantage  of  objectivity  which  they  frequently 
do  not  possess.  This  advantage  enables  him  to  prevent  each  party  from  under- 
estimatnig  the  strength  and  determination  of  the  other.  Possessing  confidential 
information  of  what  the  i)arties  may  give  and  take,  he  can  be  of  assistance  in 
narrowing  the  issues  and  bringing  about  an  agreement  which  might  otherwise  be 
withheld  until  there  is  an  actual  trial  of  economic  strength.  Further,  he  does  not 
confine  his  activities  to  dispute  settlement.  Under  the  preventive  program  of  the 
service,  it  is  a  part  of  his  regular  duties  to  seek  out  and  enlist  the  confidence  and 
support  of  key  representatives  of  management  and  labor  in  the  industries  in  his 
area.  He  makes  suggestions  for  the  improvement  of  himian  relations  and  con- 
tract administration  during  periods  of  relative  peace  when  tempers  are. cool  and 
thereby  anticipates  and  forestalls  future  difficulties. 

In  short,  it  is  essential  to  the  effective  performance  of  the  mediator's  duty 
that  his  institutional  and  personal  relationships  be  such  that  neither  side  will 
have  its  suspicions  aroused,  however  unjustly,  that  he  is  answerable  to  another 
with  a  suspected  partisan  stake  in  the  future.  There  must  be  no  thought  that 
he  is  performing  anything  other  than  a  disinterested  public  duty. 

I  should  like  to  test  these  ideas,  which  I  believe  to  be  sound,  against 
some  of  the  provisions  of  the  bill.  I  now  address  myself  specifically 
to  section  201  (c)  of  the  legislative  proposal  before  you  which  dis- 
continues the  independent  status  of  the  Federal  Mediation  and 
Conciliation  Service  and  requires  that  it  be  administered  under  the 
general  direction  and  supervision  of  the  Secretary  of  Labor  who  will 
have  review  power  over  all  of  the  policies  and  standards  for  the 
operation  of  the  Service.  It  is  with  real  regret  that  I  find  that  candor 
and  devotion  to  the  public  interest  require  that  I  say  to  you  that  such 
action  will  seriously  damage  the  effectiveness  of  government  media- 
tion. It  would  be  a  step  backwards  in  the  terribly  important  job  of 
strengthening  our  industrial  democracy  by  promoting  sound  practices 
and  usages  of  collective  bargaining  and  minimizing  and  preventing 
labor  disputes. 

Before  stating  my  reasons  for  this  conclusion,  I  want  it  to  be  clear 
that  nothing  I  say  here  should  be  understood  to  reflect  on  the  Depart- 
ment of  Labor  or  its  officers  and  personnel,  or  to  refer  to  any  particular 
individuals  among  them.  I  have  no  right  or  basis  or  desire  to  impugn 
the  loyalty  to  their  oaths  of  office  or  devotion  to  duty  of  any  officer 
of  that  Department.  We  are  dealing  here  with  a  difference  of  opinion. 
Ironing  out  differences  of  opinion  by  open  discussion  is  a  process  all 
of  us  regard  as  precious  and  fundamental  to  our  way  of  life. 

I  do  wish  to  observe  that  however  impartial  those  departmental 
officers  may  regard  themselves  to  be,  they  will  not  have  that  confidence 
of  large  sections  of  the  community  without  which  effective  mediation 
cannot  be  performed.  Such  lack  of  confidence  will  not  be  restricted 
to  high  departmental  officials;  it  will  exist  with  respect  to  the  field 
commissioners  of  the  i)resent  Service  who  would  be  transferred  to  the 
Department,  should  the  proposal  become  law.  The  experience  of  the 
present  Service  has  been  that  dozens  of  our  most  able  mediators  who 
found  the  doors  of  many  employers  closed  to  them  for  years  under 
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departmental  administration  found  such  doors  ajar  when  they  intro- 
duced themselves  as  representatives  of  an  independent  agency. 
Apparently,  these  commissioners,  many  of  whom  were  formerly  labor 
union  officials,  discovered  that  the  independent  status  of  the  Service 
afforded  them  a  new  opportunity  to  make  a  valuable  contribution  to 
the  national  welfare  by  improving  relations  between  employers  and 
unions  and  furthering  the  interests  of  industrial  peace. 

It  may  well  be  asked  why  this  should  be  so.  The  men  haven't 
changed.  How  does  a  mediator  previously  regarded  as  a  partisan 
suddenly  become  accepted  as  an  impartial  public  servant?  The  best 
answer  is,  of  course,  that  they  were  not  partisans,  the  vast  majority  of 
them,  while  they  were  in  the^'Department  of  Labor.  The  difference 
lies  in  the  fact  that  the  suspicion  of  bias  associated  with  the  terms 
"Department  of  Labor"  in  the  minds  of  many  employers  has  been 
effectively  dispelled  by  establishment  of  the  Service  as  an  independent 
agency  of  government,  divorced  from  the  Department  of  Labor.  It 
would  be  a  great  pity  if  this  progress  should  be  arrested,  and  suspicion 
renewed. 

Senator  Smith.  Mr.  Ching,  that  would  be  the  same  effect  if  it  were 
in  the  Department  of  Commerce,  for  example? 

Mr.  Ching.  Yes,  sir;  I  make  that  point  a  little  later  on. 

Senator  Smith.  Yes ;  I  want  to  get  it  clear  in  my  mind. 

Mr.  Ching.  I  say  that  those  suspicions,  whether  ill-grounded  or 
not,  are  facts  which  cannot  be  wiped  away  by  protestations  of  dis- 
interestedness or  by  a  statutory  provision  such  as  section  203  (c)  of 
the  bill,  which  says  that  "the  Director  and  the  Service  shall  be  im- 
partial." My  health  is  good,  but  I  do  not  expect  to  see  the  day  when  a 
reputation  for  impartiality  can  be  enacted  by  statute.  The  committee 
is  entitled,  however,  to  such  speculations  as  I  can  make  as  to  the 
probable  basis  of  those  suspicions. 

It  must  be  recognized  that,  rightly  or  wi'ongly,  most  employers  and 
employer  groups  interpret  the  organic  act  of  the  Department  of 
Labor  as  making  it  the  spokesman  and  advocate  of  organized  labor 
in  the  executive  branch. 

Senator  Donnell.  Mr.  Chairman,  would  Mr.  Ching  have  any  ob- 
jection, to  having  inserted  at  this  point  the  sentence  from  the  act 
creating  the  Department  of  Labor,  which  reads: 

The  purpose  of  the  Department  of  Labor  shall  be  to  foster,  promote,  and  develop 
the  welfare  of  the  wage  earners  of  the  United  States,  to  improve  their  working 
conditions  and  to  advance  their  opportunities  for  profitable  employment. 

The  Chairman.  There  is  no  objection. 

Mr.  Ching.  All  right. 

I  shall  not  debate  the  proposition.  I  only  assert  that  such  an  inter- 
pretation, by  one  of  the  groups  to  be  mediated,  is  a  stubborn  fact 
which  frankness  requires  us  all  to  face. 

That  interpretation  was  supported  and  given  weight  by  other  cir- 
cumstances. When  Samuel  Gompers,  years  ago,  said  that  the  Depart- 
ment of  Labor  should  be  "labor's  voice  in  the  President's  councils," 
most  people  took  the  statement  in  its  literal  meaning  and  elected  to 
believe  that  the  Department,  whether  or  not  pro  public,  will  be  anti- 
employer  and  pro  union.  When  the  present  Secretary  of  Labor,  in  a 
public  address,  recently,  said  "I  want  a  department  that  will  be  what 
Sam  Gompers  wanted  it  to  be — ^'labor's  voice  in  the  President's- 
councils'  "  their  suspicions  may  have  been  fortified. 
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It  is  true  that  there  were  spokesmen  for  mana<!:(>ment  interests  who 
test  ified  against  removing  the  mediation  function  from  the  Department 
of  l^abor  on  the  occasion  of  hearin.gs  on  tlie  Taft-Harth;y  Act.  With- 
out solicitation  of  their  views,  J  have  been  informed  hy  some  of  these 
indivi(hials  that,  as  a  result  of  the  ex])eriencc  of  the  last  year  and  one- 
half  of  the  administration  of  an  independent  service,  they  now  favor 
retention,  of  the  status  c[uo. 

Senator  Douglas.  May  1  ask  the  witness  a  question?  Were  these 
statements  made  to  you  in  confidence,  or  woidd  you  be  willing  to 
furnish  the  names  of  these  gentlemen  to  the  committee? 

Mr.  Ching.  I  will  check  with  the  people,  Senator  Douglas. 

Senator  Douglas.  And  if  they  give  permission 

Mr.  Ching.  And  I  will  do  so. 

Senator  Douglas.  If  they  give  permission  to  furnish  their 
names 

Mr.  Ching.  I  will  certainly  do  so. 

Senator  Douglas.  Thank  you. 

Mr.  Ching.  I  do  not  pretend  to  know  all  of  the  reasons  which  lie 
behind  this  judgment,  but  the  record  should  contain  some  of  the 
reason.s  which  have  been  advanced  to  me.  Agp.ir ,  I  do  not  comment 
on  their  merit. 

It  lias  been  observed  to  me  that  for  many  years  the  rapidly 
maturing  labor-union  movement  has  sought  recognition  of  its  political, 
economic,  and  social  development  in  the  executive  branch  through 
representation  by  a  Department  whose  strength  and  prestige  would 
reflect  its  own  growing  strength  and  prestige.  It  has  desired  an 
official  home  in  the  same  sense  as,  it  is  alleged,  other  economic  groups 
find  official  haven  in  other  departments  of  Government.  It  is  a 
natural  desire.  This  striving  of  labor  unions  received  partial  recogni- 
tion in  political-party  platforms  pledging  that  the  Secretary  of  Labor 
would  come  "from  the  ranks  of  labor."  It  also  received  partial 
fulfillment  in  tbe  creation  of  two  assistant  secretaryships  which,  by 
common  agreement,  are  to  be  filled  by  indiv^iduals  chosen  from  the 
ranks  of  the  two  great  labor  organizations. 

Senator  Donnell.  It  is  a  fact  that  not  only  are  they  to  be  filled, 
but  they  have  been  filled  by  individuals  chosen  from  the  ranks  of 
the  two  labor  organizations. 

Mr.  Ching.  That  is  my  understanding. 

Senator  Taft.  Until  the  present  Secretary.  Mr.  Tobin  comes 
directly  from 

Mr.  Ching.  I  did  not  say  that.     I  said  the  two  Assistant  Secretaries. 

Senator  Taft.  Oh,  yes. 

Mr.  Ching.  Whether  this  legislative  development  be  regarded  as 
meritorious  or  otherwise,  it  stifi'ened  the  convictions  of  many  em- 
ployers that  the  Department,  in  issues  arising  between  employers  and 
unions,  would  favor  unions. 

The  events  of  the  last  3  years  are  fi-esh  in  our  minds.  It  his  been 
pointed  out  to  me  that  at  least  the  pi'(>sent  and  the  last  Secretary  of 
Laboi-  have  found  themselves  almost  without  exception  aliiKnl  on  the 
side  of  labor  unions  in  I'espect  to  all  legislative  and  atlministi'ative 
programs  on  which  emplo^a^rs  and  unions  differed.  You  and  I  know, 
thiough  our  associations  and  experience,  that  it  would  be  most  unfair 
to  hold  that  this  coincidence  demonstrates  that  the  Department  is 
subservient  to  unions. 
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Unfortunately,  however,  many  people  do  not  know  that,  and  believe 
that  it  is  so  subservient.  At  this  point,  I  want  to  observe  most  em- 
phatically that  it  is  in  respect  of  employers  who  hold  such  views,  as 
well  as  others  who  have  confidence  in  the  Service,  that  effective  medi- 
ation must  be  carried  on  if  we  are  to  have  industrial  peace.  Other 
employers  and  unions  will  solve  their  problems  with  or  without  medi- 
ators, and  regardless  of  the  agency  to  which  the  mediators  are  attached. 
How  is  the  Department  of  Labor  to  convince  the  skeptical  employers 
that  it  holds  no  brief  for  the  unions  with  which  they  must  bargain? 

It  should  be  borne  in  mind  that  the  Secretary  of  Labor  and  his 
assistants  are  obliged,  by  the  nature  of  their  offices,  to  take  leader- 
ship in  legislative  programs  to  advance  the  welfare  of  workers.  Many 
employers  find  themselves  combating  these  programs.  Moreover,  the 
Secretary  issues  minimum-wage  and  child-labor  orders  and  makes 
other  determinations  in  the  public  interest  pursuant  to  statutory 
mandate  which  are  directed  against  employers  who  fail  to  operate  in 
accordance  with  working  standards  prescribed  by  Congress.  Many 
such  employers,  whether  or  not  justified,  tend  to  regard  such  action 
as  anti-employer  and  proworker,  despite  the  fact  that  the  basis  for  the 
enactment  of  the  legislation  is  propublic.  Some  of  such  employers 
find  themselves  in  disputes  of  national  significance  which  are  required 
to  be  mediated  personally  by  the  top  departmental  officials  who  issued 
such  orders,  or  testified  in  favor  of  such  programs,  or  who  came  out 
of  the  labor  organizations  to  be  Assistant  Secretaries.  Are  the  func- 
tions and  organizational  setting  of  such  officials  calculated  to  give 
confidence  to  employers  that  in  issues  between  them  and  unions  they 
can  be  assured  of  the  most  even-handed  treatment? 

No  such  difficulties  face  the  Director  of  an  independent  mediation 
service,  whoever  he  may  be.  He  issues  no  orders  or  directives.  His 
only  business  is  preventing  and  settling  labor  disputes.  He  can  and 
should  be  successful  in  avoiding  all  controversial  issues  as  to  which 
employers  and  unions  are  on  opposite  sides  of  the  fence. 

A  Director  who  makes  enemies,  even  when  he  is  in  the  right,  is  a 
failure,  just  as  surely  as  a  clergyman  is  a  failure  when  he  antagonizes 
and  can  no  longer  reach,  by  persuasion,  the  erring  members  of  his 
flock.  The  public  interest  in  industrial  peace  requires  that  the  skep- 
tical and  suspicious  employers  in  the  industrial  community  be  encour- 
aged to  walk  the  path  of  free  collective  bargaining,  as  well  as  the 
trusting. 

It  should  be  clear  that  mediators  must  be  completely  insulated  from 
law-enforcement  and  take  no  sides  in  legislative  programs  on  which 
employers  and  unions  disagree.  If  they  are  insufficiently  insulated 
or  divorced  from  such  matters,  and  take  sides,  their  usefulness  as 
mediators  is  at  an  end. 

What  I  am  saying  is  not  to  be  construed  to  mean  that  the  Depart- 
ment of  Labor  should  not  be  entrusted  with  the  enforcement  of  labor 
laws,  the  promotion  of  worker  education  and  other  germane  matters. 
It  is  right  and  proper  that  the  Labor  Department  should  be  strength- 
ened to  play,  through  its  able  personnel,  a  more  important  role  in 
the  industrial  life  of  our  country.  This  role,  however,  should  not 
include  mediation.  I  limit  myself  to  this  narrow  proposition;  medi- 
ation must  be  performed  in  a  setting  in  which  every  encouragement 
will  be  given  to  both  parties  to  extend  the  fullest  confidence  and  trust 
to  the  mediators;  it  is  a  mistake  to  place  a  mediator  in  an  organiza- 
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tional  cnvirojinient  which  may  possibly  tlirow  a  shadow  on  his  disin- 
terestedness. If  it  were  proposed  tomorrow  that  the  mediation  func- 
tion should  be  transferred  to  the  Department  of  Commerce,  I  should 
testify  as  I  am  doing  today,  in  favor  of  an  independent  mediation 
service. 

I  have  diligently  sought  light  and  understanding  of  the  reasons 
why,  unlike  the  National  Mediation  Board,  with  w'hich  the  Service 
bears  the  closest  comparison,  the  Service  should  be  placed  in  the  De- 
partment of  Labor.  I  believe  that  the  independent  status  of  that 
Board,  which  mediates  railroad  and  air-transportation  disputes,  has 
had  much  to  do  with  its  success.  I  have  never  heard  an  employer  or 
union  official  attack  it  on  the  ground  that  it  was  partisan.  The  bill 
very  \visely  refrains  from  putting  that  board  under  the  Department. 
\Miy  should  the  Service,  which  is  supposed  to  be  doing  an  effective 
job,  be  treated  otherw^ise?  The  only  argument  supporting  the  incor- 
poration of  the  Service,  which  I  hear  that  has  at  least  surface  substance, 
is  that  the  step  is  necessary  to  strengthen  the  Department.  Size,  in 
the  case  of  Government  agencies,  as  in  the  case  of  individuals,  does  not 
mean  strength.  By  itself,  it  does  not  necessarily  confer  prestige  or 
authority.  If  the  Department  is  not  as  effective  in  mediation  as  it 
should  be,  and  as  I  fear  it  would  not  be,  the  Department  would  not 
be  strengthened  and  its  prestige  would  be  impaired. 

I  think  that  the  problem  we  are  discussing  is  too  important  to 
consider  in  terms  of  the  strengthening  or  weakening  of  a  particular 
agency  of  the  executive  branch.  It  is  a  problem  which  surmounts 
jurisdictional  ambitions  or  disputes  between  agencies.  It  is  bigger 
than  individuals.  It  involves  the  great  public  interest.  I  have  not 
heard  any  argument  advanced  for  the  transfer  of  the  service  which 
would  indicate  that  the  public  interest  would  be  better  served  if 
mediation  were  performed  within  the  Department. 

In  conclusion  on  this  subject,  I  want  to  say  that  when  I  was  honored 
by  being  offered  the  chance  of  heading  a  mediation  agency  of  the 
Government,  for  the  first  time  independent,  I  saw^  a  great  opportunity. 
I  am  an  immigrant  to  this  country,  and  I  owe  to  it  more  than  I  shall 
ever  be  able  to  repay.  When  I  entered  into  the  performance  of  my 
duties,  I  knew  that  a  small  part  of  the  obligation  might  be  discharged 
by  improving  the  Service,  expanding  its  preventive  activities,  and 
making  it  the  most  effective  instrument  possible  to  promote  free 
collective  bargaining  as  the  way  of  life  in  industrial  America.  In  a 
year  and  a  half,  I  hope  we  have  made  some  progress  toward  the 
fulfillment  of  that  goal.  Many  people  tell  me  that  we  have,  and  I 
earnestly  trust  that  they  are  right.  Much  of  the  job  remains  to  be 
done.  \Vliether  I  finish  it  or  someone  else  does  is  not  a  burning  public 
question.  It  is  important,  however,  that  the  progress  made  be  not 
lost,  that  the  job  be  completed,  and  that  the  mediators  of  the  Service 
occupy  a  position  in  the  organization  of  the  Government  that  will 
immunize  them  from  the  slightest  suspicion  that  they  favor  any 
interest  other  than  that  of  the  whole  people  of  the  United  States. 

It  is  my  conviction  that  this  requires  that  the  mediators  be  in  an 
indep(>ndent  agency. 

Mr.  Chairman,  and  mendjcrs  of  the  committee,  I  shall  l)e  happy  to 
answer  any  questions  on  the  subject  matter  of  my  statement  in  rela- 
tion to  the  bill.  In  view  of  my  stated  conviction  that  the  public 
interest  requires  that  the  head  of  a  mediation  service  should  not  take 
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a  public  position  on  issues  in  controversy  between  employers  and 
unions,  as  groups,  I  should  appreciate  your  forbearance  in  pressing  me 
on  such  issues. 

One  other  remark  I  wanted  to  malce  is  that  I  sincerely  trust  that 
out  of  deliberations  of  the  Congress  this  year  may  come  something  in 
the  way  of  legislation  that  will  not  be  regarded  by  either  side  as  "get 
even  legislation,"  something  we  can  look  forward  to  in  the  future  as  a 
means  and  a  basis  on  which  to  establish  industrial  peace  in  this 
country.     Thank  you. 

The  Chairman.  Senator  Neely,  do  you  have  any  questions? 

Senator  Neely.  No. 

The  Chaieman.  Senator  Taft? 

Senator  Taft.  Mr.  Ching,  I  think  your  statement  is  very  complete 
on  that  one  subject.  I  have  nothing  to  add  to  it  except  to  ask  you 
whether  the  bill  as  drafted,  which  you  have  read,  I  suppose,  the  bill 
submitted  by  Senator  Thomas 

Mr.  Ching.  Yes,  sir. 

Senator  Taft.  Here  as  a  substitute.  As  I  read  that  bill,  it  does  not 
merely  put  this  Federal  Mediation  and  Conciliation  Service  in  the 
Department  of  Labor  for  housekeeping  purposes,  as  it  is  sometimes 
said;  it  puts  it  directly  under  the  control  and  direction;  doesn't  it — 
under  the  Secretary  of  Labor? 

Mr.  Ching.  That  is  my  understanding  of  it,  Senator  Taft. 

Senator  Taft.  I  want  to  regard  your  last  desire  not  to  be  questioned 
on  issues  in  controversy  between  employers  and  imions  as  a  desire 
which  will  not  be  interfered  with,  but  I  do  ndt  think  I  transcend  on  that 
by  referring  to  your  report,  First  Annual  Report,  Federal  Mediation 
and  Conciliation  Service,  in  which  you  discuss  some  features  of  the 
existing  law. 

In  the  first  place,  you  discuss  somewhat  this  question  of  interstate 
commerce. 

I  would  like  to  get  your  views  on  how  far  the  Federal  Mediation 
Service  should  extend  into  matters,  let  us  say,  such  as  retail  stores, 
and  where  the  matter  should  be  left  to  the  States,  many  of  which  have 
mediation  boards,  and  some  cities  which  have  mediation  commissions, 
so  to  speak. 

How  far  do  you  think  the  jurisdiction  of  the  Federal  Government 
should  extend  in  this  question  of  labor  disputes? 

Mr.  Ching.  When  I  first  took  over  the  Service,  I  was  impressed 
by  the  fact  that  the  Federal  Government  was  getting  into  a  lot  of 
things  that  did  not  seem  to  be  terribly  important.  True,  they  were 
in  interstate  commerce,  but  we  established  a  policy  of  trying  to  keep 
away  from  those  things  that  did  not  have  something  in  the  way  of  a 
substantial  effect  on  commerce.  If  you  get  into  too  many  of  these 
small  cases,  you  do  not  have  enough  people  to  do  it. 

Then,  we  have  these  State  agencies  that  have  been  established,  and 
in  some  instances,  city  agencies,  and  their  policy  in  that  regard  has 
been  in  those  cases  which  do  not  have  quite  a  substantial  effect  on 
commerce,  that  the  city  or  State  agency,  whatever  kind  of  a  local 
agency  is  set  up,  would  handle  those  cases,  and  we  always  were  on 
somewhat  of  a  stand-by  basis.  In  other  words,  if  they  called  us  in 
on  a  case  that  looked  as  though  it  were  going  to  develop  into  a  bad 
situation,  we  cooperated;  and  our  attempt  has  been  to  build  up  a 
cooperative  activity  between  the  States  and  our  agency,  and  more 
and  more  withdraw  the  Federal  Service  from  the  small  cases. 
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It  seomod  to  us  to  be  a  sound  approach  to  it.  It  is  extremely  diffi- 
cult to  draw  a  line  and  establish  a  jurisdiction  of  where  the  State 
agency  comes  in  and  where  the  Federal  agency  stays  out,  because  the 
size  of  the  company  does  not  indicate  the  importance  of  such  company 
in  the  inthistry  or  in  the  connnunity,  and  it  pretty  much  boils  down 
to  a  matter  of  discretion. 

Senator  Taft.  In  the  case  of  mediation,  it  is  not  a  matter,  you 
think,  of  tr3nng  to  define  clearly  the  line  of  division  between  local  and 
interstate  connnerce;  it  is  more  a  question  of  something  that  the  Medi- 
ation Board  has  the  choice  as  to  whether  or  not  they  go  into  these 
small  cases. 

Mr.  Ching.  And  yet  I  think  there  should  be  something  in  the 
statute  that  mdicates  the  desire  of  Congress  to  keep  the  Federal 
Service  out  of  minor  cases. 

Senator  Taft.  You  do. 

Mr.  Ching.  I  think  in  the  last  law,  the  law  under  which  we  have 
been  operating,  that  was  stated,  and  it  was  very  helpful  in  helping  us 
to  keep  out  of  many  of  these  minor  cases. 

Senator  Taft.  Take  a  case  of  a  public  utility,  a  public-utility  case, 
in  a  city  that  involves  no  interstate  problem  at  all.  Do  you  intervene 
in  those  cases  where  the  public-utility  services — for  example,  gas  and 
electric — are  tied  up? 

Mr.  Ching.  Of  course,  it  would  be  very  difficult  to  eet  a  case  of  a 
public  utilitv  that  did  not  affect  commerce  in  practically  any  city. 

Senator  Taft.  It  affects  commerce  to  some  extent. 

Mr.  Ching.  Our  policy  has  been  to  refrain  from  going  into  those 
cases  especially  if  a  State  agency  is  available.  We  would  help  them, 
of  course,  to  the  extent  we  could.  Where  there  is  no  State  agency 
in  the  case  you  gave,  we  would  use  our  discretion. 

I  think  in  practically  all  of  the  more  important  public-utility  cases 
that  have  come  up  in  the  last  year  and  a  half  we  have  been  in  at  some 
stage. 

Senator  Taft.  And  you  think  that  is  a  wdse  thing? 

Mr.  Ching.  I  think  it  is  a  very  wise  thing. 

Senator  Taft.  You  made  a  number  of  recommendations;  you  have 
a  report  covering  the  question  of  national  emergency  disputes,  you 
testified,  I  think,  before  the  joint  committee  on  the  Taft-Hartley  law, 
and  you  made  certain  recommendations  as  to  changes  in  the  Taft- 
Hartley  law,  which  I  believe  the  committee  adopted  in  their  report, 
the  report  of  the  Joint  Committee  on  Labor  Management  Relations, 
filed  December  31. 

Will  you  repeat  those  recommendations,  particularly  as  to — well, 
first  take  the  final  vote.  Is  it  your  opinion  that  there  should  be  no 
final  vote  as  provided  in  that  law? 

Mr.  Ching.  We  have  found  that  that  provision  has  been  futile; 
that  has  not  been  successful. 

Senator  Taft.  And  you  recommended  that  it  be  eliminated. 

Mr.  Ching.  I  trust  that  it  can  be  discontinued. 

Senator  Taft.  I  wish  you  would  explain  your  criticism  of  the  Taft- 
Hartley  law  on  the  order  in  which  the  emergency  boards  are  ap- 
pointed, the  position  you  take  on  what  should  be  the  proper  approach 
to  a  national  emergency  dispute  on  the  appointment  of  emergency 
boards 
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Mr.  Ching.  We  have  found  this:  that  in  some  of  these  large  cases 
we  had  to  stop  the  negotiations  at  a  fairly  critical  period,  an  important 
period,  possibly  2  weeks  before  the  deadline,  in  order  that  a  board  of 
inquiry  could  be  set  up  under  this  law,  and  report  to  the  President. 
Such  a  report  had  to  be  filed  before  the  President  could  ask  for  an 
injunction. 

The  board  of  inquiry  might  be  appointed  with  power  to  recom- 
mend— when  the  board  of  inquiry  did  report  under  the  present  law 
they  were  prohibited  from  making  recommendations;  they  just 
stated  what  the  situation  was.  Our  suggestion  was  that  the  negotia- 
tions might  continue  up  to  within  a  short  period,  say  36  to  48  hours 
maybe,  of  the  deadline  day,  and  then  appoint  a  board  of  inquiry,  a 
board  with  the  power  of  fact-finding  and  power  to  recommend  to  the 
parties  a  means  of  setthng  the  dispute.  This  would  be  a  more  effec- 
tive way  of  handling  the  matter  than  having  a  board  making  no 
recommendations. 

Senator  Taft.  Well,  as  I  recollect  it,  you  recommended  that  the 
President  have  the  power  to  apply  for  an  injunction  to  extend  the 
thing  for  60  days,  or  80  days,  whatever  it  was,  without  having  first  to 
appoint  and  get  a  report  from  the  emergency  board.  Was  not  that  the 
recommendation? 

Mr.  Ching.  It  was  my  thought  that  no  injunction  need  be  used 
except  where  the  parties  did  not  comply  with  the  rec^uest  of  the 
President  to  maintain  the  status  quo. 

Senator  Taft.  Yes. 

Mr.  Ching.  Our  thinking  was  that  in  these  situations — 

Senator  Taft.  That  is  true  under  the  Taft-Hartley  law,  isn't  it? 
He  does  not  have  to  apply  for  an  injunction  unless  it  becomes  neces- 
sary, "Upon  receiving  a  report  from  the  board  of  inquiry  the  President 
may  direct  the  Attorney  General  to  petition  any  district  court,"  and 
so  forth. 

The  first  thing  is  he  has  appointed  an  emergency  board,  which 
includes  a  copy  of  the  finding;  there  is  no  specific  provision  that  he 
first  direct  the  parties  or  request  the  parties  to  continue.  But,  of 
course,  in  most  cases  he  has  got  to  act  in  a  hurry.  Doesn't  he  have 
to  do  that,  if  he  does  not  want  a  strike  called;  is  that  correct? 

Mr.  Ching.  Yes.  I  am  not  at  this  time — and  you  referred,  Senator 
Taft,  to  a  recommendation — at  no  time  have  I  attempted  to  recom- 
mend. In  our  annual  report  we  only  attempted  to  give  an  account 
of  our  experience  during  the  last  year  in  order  that  interested  persons 
could  form  their  own  conclusions  of  what  worked  and  what  did  not 
work. 

Now,  when  the  President  asks  the  parties  to  maintain  the  status 
quo,  in  my  own  opinion,  very  few  people  would  refuse  if  the  President 
did  so  recommend. 

Senator  Taft.  But  those  few,  among  those  few,  might  be  some  of 
the  most  powerful;  isn't  that  correct? 

Mr.  Ching.  That  is  always  true. 

Senator  Taft.  You  say  it  is  the  experience  of  the  Service  that  in 
some  of  the  national  emergency  disputes  occurring  in  the  last  year, 
reading  from  your  report: 

The  issuance  of  injunctive  order  did  much  to  forestall  a  national  crisis  and  to 
assist  in  achieving  a  peaceful  settlement. 
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You  still  agree  with  that  statement,  don't  you? 

Mr.  Ching.  I  agree  that  in  the  Coal  case,  the  Longshoremen's 
case,  the  National  Nlaritime  case,  the  Oak  Ridge  case,  as  I  remember 
those  cases,  the  injunction  stopped  the  strike  at  the  time  it  was  threat- 
ened. However,  in  some  of  the  cases,  after  the  injunction  had 
expired,  we  still  had  the  same  problem. 

Senator  Taft.  Oh,  well,  yes;  that  was  contemplated  in  the  law. 

Mr.  Ching.  It  was  a  temporary  stoppage  of  the  strikes.  There  is 
no  question  about  that. 

Senator  Taft.  It  gave  you  60  days  more  time  to  try  to  work  it  out. 

Going  back  now  to  your  recommendation,  it  is  that  the  President 
have  the  power  to  first  request  a  contmuation.  Second,  if  that  is  not 
involved,  I  would  take  it  from  this  he  shoidd  have  the  power  to  apply 
for  an  injunction. 

Mr.  Ching.  Xo  ;  I  would  not  recommend — as  I  said,  I  do  not  believe 
it  is  proper.  I  think  it  is  rather  improper  for  the  Alediation  Service 
to  do  so,  and  I  did  not  intend  any  recommendations.  I  was  suggesting 
here  ways  that  could  be  used;  and  every  one  of  them,  every  suggestion 
you  make,  of  course,  you  find  you  get  yourself  at  the  end  of  a  street 
somewhere,  where  you  do  not  know  what  to  do.  I  am  not  taking  a 
position  on  the  use  of  the  injunction  or  iionuse  of  the  injunction,  be- 
cause I  do  not  believe  that  the  head  of  a  mediation  service  should  make 
recommendations  in  matters  of  controversy  between  labor  unions  and 
employers. 

Senator  Taft.  Well,  if  3^ou  had  not  already  done  so,  I  would  say 
that  was  a  proper  position ;  but  it  seems  to  me  you  have  already  done 
so  in  your  report  and  testimony  before  the  Joint  Management  Rela- 
tions Committee. 

Air.  Ching.  I  think  if  you  will  read  that  in  the  proper  light.  Sen- 
ator, you  will  find  it  is  not  intended  to  be  a  recommendation  to  the 
legislature.  It  is  something  based  on  our  experience,  assuming  that 
the  use  of  the  injunction  would  continue.  Our  thought  was  that  if 
Congress  should  continue  the  general  structure  of  the  emergency  pro- 
visions in  the  act,  it  might  be  interested  in  knowing  what  parts  of  it 
failed  to  work  too  well  in  order  that  it  might  improve  them  if  it  so 
desired. 

The  injunction  was  in  the  Taft-Hartley  law,  and  what  we  were 
thinking  about  there  w^as  that  there  was  an  opportunity  w^here  you 
did  not  have  to  use  the  injunction  except  in  a  case  where  they  did  not 
comply  with  the  President's  request,  and  further,  that  the  use  of  the 
injunction  for  80  days  was  not  working  as  well  as  we  thought  some 
other  scheme  would  work. 

Senator  Taft.  The  only  recommendations  that  I  can  see  that  you 
made- — and  they  are  both  recorded  by  the  committee — the  only  definite 
recommendations  for  changes  in  the  law  were,  first,  that  we  eliminate 
this  postwar  vote. 

Mr.  Ching.  Yes. 

Senator  Taft.  Wliich  I  never  thought  much  of,  anyway;  and 
second,  that  this  board,  this  fact-finding  or  board  of  inquiry,  be  not 
appointed  until  after  the  President  had  acted.  It  would  require  him 
to  withhold  his  action  in  order  that  he  could  wait  until  the  last  moment 
and  give  the  Mediation  Service  the  opportunity  up  to  that  last  moment 
to  continue  the  efforts  to  mediate  to  the  deadline  date.     Those  are  the 
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two  recommendations  that  you  made  for  changes  in  the  Taft-Hartley 
law. 

Mr.  Ching.  Yes. 

Senator  Taft.  And  you  made  no  others,  is  that  correct? 

That  is  all. 

The  Chairman.  Senator  Douglas,  please. 

Senator  Douglas.  Mr.  Ching,  have  you  gone  into  the  question  as 
to  where  the  mediation  services  in  foreign  countries  are  located,  in 
Great  Britain  or  Sweden,  for  example? 

Mr.  Ching.  No;  I  have  not. 

Senator  Douglas.  Is  it  true  that  the  mediation  service  in  Great 
Britain  is  located  in  the  Department  of  Labor? 

Mr.  Ching.  Do  they  call  ib  the  Department  of  Labor  or  the 
Ministry  of  Labor? 

Senator  Douglas.  Ministry  of  Labor. 

Mr.  Ching.  I  think  you  will  find  if  you  go  into  the  organic  act 
there — we  will  call  it  the  organic  act — you  will  find  that  the  act 
creating  the  Ministry  of  Labor  was  under  entii'ely  different  cii'cum- 
stances  than  what  we  have  in  our  organic  act. 

Senator  Douglas.  Isn't  it  true  that  the  conciliation  and  mediation 
services  are  within  the  Ministry  of  Labor? 

Mr.  Ching.  I  do  not  know. 

Senator  Douglas.  I  think  that  is  correct. 

Mr.  Ching.  I  assume  it  is  correct. 

Senator  Douglas.  And  it  is  true  that  the  British  employers  have 
confidence  in  the  British  Mediation  Service,  or  comparative  confidence. 

Mr.  Ching.  Pardon  me.  Senator  Douglas,  I  do  not  think  you  can 
draw  any  conclusions  at  all  from  that.  I  do  not  know  what  the  set-up 
is,  although  it  is  called  the  Mmistry  of  Labor;  it  may  have  entu'ely 
different  responsibilities  and  duties  as  to  what  they  have  to  do  and 
what  our  Department  of  Labor  has  to  do,  and  I  would  not  want  to  go 
into  that  or  venture  or  hazard  an  opinion  on  that  until  I  knew  more 
about  it.  I  do  not  ]vnow  whether  the  governmental  set-up,  the  his- 
torical relationships  between  employers  and  unions  and  other  matters 
in  Great  Britam  and  the  United  States  make  the  situation  comparable. 

Senator  Douglas.  Isn't  it  true  that  in  1945,  as  an  outgrowth  of  the 
labor-management  conference,  a  committee  was  set  up  to  go  into  the 
workings  of  the  Mediation  and  Conciliation  Service  in  this  country 
which  had  employer  representatives  on  it,  and  public  representatives, 
and  that  thev  said  the  Service  had  been  doing  a  good  job? 

Mr.  Ching.  You  say  1925? 

Senator  Douglas.  No;  1945. 

Mr.  Ching.  1945. 

Senator  Douglas.  1945-46. 

Mr.  Ching.  Yes;  there  was  emphasis,  as  I  understand  it,  in  that 
conference — I  was  not  a  member  of  the  conference — that  the  Service 
should  be  an  independent  ogency. 

Senator  Douglas.  But,  I  mean  a  continuing  small 

Mr.  Ching.  I  mean  an  impartial  agency.  They  didn't  specify 
how  independent  of  the  Department  the  Service  would  have  to  be 
to  be  impartial. 

Senator  Douglas.  Wasn't  it  a  small  continuing  committee  which 
was  set  up  out  of  that  conference  to  work  with  the  Department  of 
Labor  and  the  Mediation  and  Conciliation  Service  which  reported 
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that  this  Service  inside  the  Department  of  Labor  had  been  doing  a 
good  job? 

Mr.  Ching.  I  have  not — I  do  not  have  such  a  report.  I  assume 
that  there  are  men  who  served  on  that  committee  who  could  be 
cahed  before  this  committee  to  testify  as  to  what  their  ideas  are. 
I  do  not  know.  I  was  not  a  party  to  that  conference,  and  my  test- 
imony here  today  is  based  on  my  experience,  not  only  in  the  Service, 
but  outside,  together  with  the  best  judgment  I  can  use. 

Senator  Douglas.  I  have  not  had  the  opportunity,  I  am  sorry  to 
say — it  has  been  my  fault — to  go  over  your  annual  report  on  your 
Service,  and  this  is  purely  for  information  on  my  part. 

Do  you  have  any  statistical  measurement  other  than  a  general 
impression,  as  to  the  greater  degree  to  which  employers  have  used 
the  Mediation  and  Conciliation  Service  now  that  it  is  an  independent 
agency,  as  compared  with  the  degree  to  which  they  used  it  when  it  was 
inside  the  Department  of  Labor? 

Mr.  Ching.  You  mean  statistically? 

Senator  Douglas.  Yes. 

Mr.  Ching.  The  only  thing  I  have  to  base  an  opinion  on  is  what 
our  men  in  the  field  tell  me,  what  our  regional  directors  and  our 
commissioners  tell  me,  and  they  tell  me  that  there  is  greater  accept- 
ance of  the  Service  by  employers  than  they  ever  had  before;  and  some 
employers  have  told  me  that  the  acceptance  by  employers  was  en- 
tirely different;  that  they  had  a  different  feeling  toward  our  men 
because,  as  one  fellow  expressed  it,  they  act  differently. 

He  said,  they  act  as  if  they  know  that  they  will  be  accepted,  not 
only  by  unions,  but  also  by  employers  as  impartial  representatives  of 
the  Government.  They  do  not  feel  the  same  about  their  own  jobs 
as  they  did  before.  Employers  have  told  me  that  they  have  much 
more  confidence  in  our  mediation  since  they  have  been  divorced  from 
the  Department  of  Labor. 

Senator  Douglas.  Do  you  have  a  record  of  the  number  of  cases 
successfully  conciliated  during  the  period  that  you  have  been  an 
independent  agency,  compared  with  the  number  of  cases  so  adjusted 
when  the  Service  was  inside  the  Department? 

Mr.  Ching.  We  have  all  kinds  of  statistics,  of  cases,  and  all  that 
sort  of  thing,  but  I  think  any  one  of  them  would  be  valueless  because 
there  are  so  many  other  variable  factors. 

Senator  Douglas.  I  know.  That  is  one  step,  and  we  are  not  pass- 
ing final  judgment  on  it. 

Mr.  Ching.  "Wliat  do  you  mean  about  successfully  conciliated? 

Senator  Douglas.  Adjusted  to  the  satisfaction  of  both  parties. 

Mr.  Ching.  Oh,  well;  I  do  not  expect  to  ever  do  that. 

[Laughter.] 

Senator  Douglas.  This  is  an  imperfect  world. 

Mr.  Ching.  You  may  get  a  \\  orking  agreement. 

Senator  Douglas.  AMiere  working  agreements  have  been  reached. 

Mr.  Ching.  You  may  get  a  working  agreement,  but  we  never  expect 
to  have  a  case  settled  to  the  satisfaction  of  both  parties. 

Senator  Douglas.  Would  you  be  opposed  to  having  the  Service  put 
inside  the  Department  of  Labor  for  housekeeping  pur})Oses,  provided 
the  head  of  the  Service  were  independently  appointed  by  the  President 
and  had  the  power  of  appointment  of  his  staff? 
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Mr.  Ching.  a  poor  housekeeper  can  make  it  awfully  uncomfortable 
for  you.     [Laughter.] 

The  housekeeper  can  make  it  awfully  uncomfortable  for  you  at 
home. 

Senator  Douglas.  Well,  in  what  way  can  you  suggest 

Mr.  Ching.  I  think  the  housekeeper  who  controls  your  budget  and 
controls  your  personnel,  pretty  nearly  controls  your  Service.  I  do  not 
see  that  you  can  have  for  housekeeping  purposes  a  very  good  set-up, 
because  when  your  budget  is  in  the  control  of  someone  else,  the  per- 
sonnel policy  is  in  the  control  of  someone  else,  and  that  is  pretty 
nearly  controlled. 

Senator  Douglas.  Of  course,  this  question  as  to  the  location  of 
quasi-judicial  bodies  is  a  very  perplexing  one,  which  is  coming  up  in 
connection  with  the  proposed  reorganization  efforts  of  the  Govern- 
ment. Did  you  read  the  testimony  of  President  Hoover  which  he 
is  reported  to  have  made  in  the  morning's  press,  before  the  House 
Committee  on  Expenditures  in  the  Executive  Departments? 

Mr.  Ching.  I  have  not  studied  the  testimony  yet  and,  of  course,  I 
am  in  entire  sympathy  with  the  reorganization  of  the  executive  branch 
of  the  Government  for  greater  efficiency.  I  still  maintain  that  there 
should  be  some  study  given  as  to  how  the  functions  of  various  agencies 
are  carried  on  before  you  start  putting  them  together. 

I  think  if  you  will  pardon  me  for  suggesting  it,  that  a  possible 
alternative  deserving  attention  is  an  agency  of  Government  on 
industrial  relations  which  might  encompass  the  National  Labor 
Relations  Board,  and  the  Railway  Mediation  Board,  and  the  Federal 
Mediation  Service.  All  of  these  agencies  would  be  dealing  with  the 
same  problems,  that  is,  the  relations  between  employers  and  unions. 
They  must  all  be  impartial. 

Senator  Douglas.  Well,  as  I  read  the  press  reports,  if  Mr.  Hoover 
was  correctly  reported  he  did  not  wish  to  have  the  quasi-judicial 
bodies  expressly  excluded  from  any  program  of  administrative  reor- 
ganization, on  the  ground  that,  if  you  start  to  make  such  exemptions, 
you  simply  open  the  barn  door,  and  we  will  have  a  multiplicity  of 
indepenclent  organizations  operating  outside  of  the  departments;  the 
present  considerable  degree  of  chaos  would  be  continued,  as  I  under- 
stand his  position  and,  he  favored  instead  giving  the  President  power  to 
include  them  in  any  reorganization  plan. 

What  always  happens,  of  course,  is  that  every  agency  which  has  any 
judicial  function — and  many  of  them  do  not — want  to  maintain  their 
independent  status.  But  there  is  an  over-all  problem  as  well  as  a 
specific  problem. 

Mr.  Ching.  I  do  not  think  the  term  "judicial  functions"  can  be 
applied  to  us.  Our  Service  does  not  perform  a  judicial  function, 
but  I  do  believe,  I  quite  agree  with  you,  vSenator  Douglas,  that  in  the 
consideration  of  this  matter  you  cannot  have  independent  agencies 
all  over  the  lot. 

But  I  think  that  a  great  deal  of  consideration,  serious  consideration, 
should  be  given  to  what  agencies  you  put  together  and  where  you 
put  them. 

Senator  Douglas.  Thank  you  very  much. 

Mr.  Ching.  If  you  would  care  to  have  me,  I  can  give  you  a  memo- 
randum of  ideas  that  we  have  on  the  Department  for  house-keeping 
purposes.     Would  the  committee  care  to  have  that? 
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The  Chairman.  Wc  would  be  glad  to  have  that. 

Senator  Douglas.  That  is  very  fine. 

(Memoranda  were  submitted  by  Mr.  Ching  which  follow:) 

Federal     Mediation    and    Conciliation     Service — Effects    of    a     Hotjse- 
KEEPiNC,  Transfer  to  Department  of  Labor 

The  Service  has  been  requested  to  comment  on  the  suggestion  that  it  be  trans- 
ferred to  the  Department  of  Labor  for  housekeeping  purposes  in  the  light  of  the 
stated  position  of  the  Director  of  the  Service  that  its  absorption  by  the  Depart- 
ment for  all  general  purposes  would  seriously  impair  the  effectiveness  of  Govern- 
ment mediation.  This  position  was  taken  on  the  ground  that  large  sections  of  the 
employer  groups  who  reciuire  mediation  services,  if  industrial  peace  is  to  be  pro- 
moted, regard  the  Department  of  Labor  and  its  top  officials,  whether  or  not 
justifiably,  as  biased  and  favorable  to  the  interests  of  unions  in  any  conflict  be- 
tween imions  and  management. 

The  Service  most  earnestly  believes  that  those  reasons  which  counsel  against  a 
transfer  of  the  Service  to  the  Department,  generally,  applv  with  equal  force  to  the 
transfer  of  the  Service  to  the  Department  for  housekeeping  purposes. 

Housekeeping,  usually  refers  to  those  administrative  management  functions 
having  to  do  with  the  hiring  and  firing  of  personnel,  the  formulation  and  justifica- 
tion of  budget  estimates  and  the  control  of  the  obligation  of  funds.  Control  of 
any  one  of  these  functions  would  have  a  vital  effect  upon  the  basic  substantive 
policies  and  programs  of  the  Service. 

Policies  and  programs  are  formulated  and  administered  by  personnel.  It  is 
generally  recognized  that  the  official  who  has  the  power  of  appointment  of  per- 
sonnel is  in  a  most  strategic  position  to  control  policy  and  program.  A  Director 
of  the  Service,  with  bureau  status,  would  not  have  any  effective  control  over  its 
policies  and  programs  if  the  appointment,  promotion,  transfer,  discipline,  assign- 
ment, and  separation  powers  over  personnel  were  lodged  in  his  superior  officer. 
A  transfer  for  housekeeping  purposes  would  give  the  Secretary  of  Labor  full  and 
final  control  over  the  selection  and  assignment  of  personnel  within  the  Service. 
Under  such  circumstances,  independence,  with  respect  to  the  formulation  and 
execution  of  policies  and  operations,  would  be  an  illusion.  The  transfer  of  the 
mediation  function  for  housekeeping  purposes,  in  fact  and  in  truth,  would  not  be 
to  a  new  bureau  in  the  Department  of  Labor,  but  to  the  Secretary  of  Labor  and 
to  the  particular  Assistant  Secretary,  to  whom  he  would  assign  immediate  super- 
intendence over  the  operations  of  that  bureau. 

The  same  considerations  apply  to  budgeting.  Budgeting  is  synonymous  with 
planning.  Planning  encompasses  both  policies  and  programs.  That  official  who 
controls  the  budget  or  who  approves  or  has  veto  power  over  the  budget  of  the 
Service  determines  its  policies  and  programs. 

Similarly,  with  respect  to  the  control  of  the  obligation  of  funds.  A  Secretary 
of  Labor  in  a  position  to  withhold  funds  from  expenditure  for  desired  purposes 
or  to  veto  certain  expenditures  would  as  surely  control  policies  and  programs  as 
if  the  mediation  function  were  transferred  directly  to  the  Secretary  of  Labor 
instead  of  to  a  bureau  in  the  Department. 

It  is  apparent,  from  the  above,  that  housekeeping  is  a  deceptive  term  if  it 
includes  control  over  the  matters  referred  to  above. 

It  should  be  understood  that  the  effective  operation  of  a  mediation  service  aside 
from  the  actual  work  of  mediation  involves  budget  planning,  the  formulation  of 
basic  policies,  the  supervision  and  control  of  personnel  and  the  prudent  and  efficient 
expenditure  of  funds.  A  transfer  for  housekeeping  purposes  would  repose  in  the 
Secretary  of  Labor  effective  control  either  directly  or  indirectly  over  all  such  func- 
tions. It  would  lodge  in  the  Secretary  power  over  all  policies,  programs,  and 
operations  of  the  Service  to  the  same  extent  as  though  a  full  transfer  of  the  media- 
tion function  were  made  to  the  office  of  the  Secretarv  of  LaVjor. 


Federal  Mediation  and  Conciliation  Service — Comparison  of  Effective- 
ness OF  United  States  Conciliation  Service  in  Department  of  Labor 
AND  Federal  Mediation  and  Conciliation  Service,  an  Independent 
agency 

During  the  cour.se  of  his  appearance  before  the  Senate  Committee  on  Labor 
and  Public  Welfare,  on  February  1,  1949,  Cyrus  S.  Ching,  Director  of  the  Federal 
Mediation  and  Conciliation  Service,  was  requested  by  several  Senators  to  furnish 
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the  committee  with  a  statistical  comparison  of  the  effectiveness  and  acceptabiHty 
of  the  Federal  Mediation  and  Conciliation  Service,  an  independent  agency,  and 
its  predecessor,  the  United  States  Conciliation  Service  in  the  Department  of 
Labor.  The  request  was  phrased  in  slightly  different  form  by  different  members 
of  the  Committee.  This  memorandum  represents  an  effort  to  deal  with  all  of 
such  requests. 

Most  of  the  requests  appeared  to  relate  back,  directly  or  indirectly,  to  a  state- 
ment made  before  the  committee  by  Hon.  Maurice  J.  Tobin,  Secretary  of  Labor, 
on  January  31.  Mr.  Tobin,  in  support  of  a  proposal  to  transfer  the  mediation 
function  to  the  Department  of  Labor,  said: 

"Duiing  the  34  years  of  its  existence  in  the  Department,  the  [U.  S.]  Conciliation 
Service  successfully  settled  more  than  100,000  cases  when  serious  disputes  had 
arisen.  Just  before  the  Service  was  transferred  from  the  Department  it  was 
settling  without  a  work  stoppage  over  90  percent  of  those  cases  in  wnich  no  work 
stoppage  existed  at  the  time  a  conciliator  was  assigned  to  the  case.  This  record^ 
could  not  have  been  achieved  unless  the  Service  was  operating  successfully,' 
efficiently  and  fairly  and  had  the  confidence  of  both  management  and  labor." 

In  view  of  the  context  in  which  the  reqviests  were  made,  it  will  be  assumed  that 
the  committee  members  desire  the  analysis  to  be  made  with  the  Secretary's  state- 
ment as  a  base  of  consideration. 

L  The  Service  does  not  submit  any  figure  of  cases  which  it  has  "successfully 
settled"  for  comparison  with  the  100,000  figure  ^  mentioned  by  the  Secretary. 
As  stated  in  the  testimony  of  the  Director,  we  do  not  know  when  a  case  has  been 
successfully  settled.  The  resolution  and  termination  of  a  labor  dispute  or  a 
stoppage  usually  depends  on  a  complex  of  factors  such  as  the  balance  of  strength 
of  the  respective  parties,  general  and  particular  economic  conditions,  the  back- 
ground and  history  of  bargaining,  the  personality  of  the  negotiators,  and  the 
internal  political  problems  of  the  unon  or  the  employer.  Mediators  can  assist 
parties  in  reaching  their  own  settlements;  it  is  in  relatively  few  cases  that  they 
have  the  opportunity  "successfully"  to  settle  labor  disputes.  There  is  danger 
that  if  the  potency  of  mediators  to  bring  about  succes^sful  settlements  by  their 
individual  efforts  is  overstressed  their  function  will  be  widely  misundersood,  and 
too  much  will  be  expected  of  them.  The  negotiators  will  tend  to  rely  unduly 
upon  the  alleged  magical  ability  of  mediators  to  snatch  rabbits  out  of  hats,  and 
may  neglect  development  of  the  art  of  collective  bargaining  and  recognition  of 
their  own  responsibilities. 

The  Federal  Mediation  and  Conciliation  Service  has  no  basis  on  which  to  ques- 
tion the  100,000  figure  and  does  not  do  so.  Further,  the  Federal  Mediation  and 
Conciliation  Service  makes  no  claim  to  the  Congress  that  it  has  "successfullv" 
settled  any  particular  number  of  cases,  for  the  reasons  set  forth  above,  and  for 
other  reasons  which  will  be  set  forth  below.  Accordingly,  the  Service  presents 
no  figure  to  the  Congress  to  indicate  its  success  in  settling  cases. 

2.  Li  paraphrase,  the  second  sentence  of  the  Secretary's  statement  says  that 
during  the  period  just  before  the  transfer  of  the  mediation  function  from  the 
Department  of  Labor  (presimiably  the  fiscal  year  ending  June  30,  1947)  the  United 
States  Conciliation  Service  settled  without  subsequent  work  stoppage,  90  percent 
of  those  cases  it  handled  in  which  no  work  stoppage  had  occurred  before  its  inter- 
cession. 

Comparison  with  the  performance  of  the  Federal  Mediation  and  Conciliation 
Service  requires,  first,  an  analysis  of  this  statement.  It  should  be  clearly  under- 
stood that  by  doing  so  we  do  not  question  or  impugn  the  Secretary's  figures  or  the 
past  performance  of  the  departmental  service  and  its  officers.  Anyone  reading 
this  memorandum  as  constituting  a  criticism  of  the  practices,  procedures  or  report- 
ing methods  employed  during  the  fiscal  year  1947  by  the  former  Service  (the  only 
period  under  discussion)  will  have  no  justification  therefor.  The  sole  purpose  of 
the  discussion,  it  will  be  seen,  is  to  demonstrate  that  there  was  such  a  difference 
in  reporting  methods  employed  by  the  two  agencies  that  a  comparison  of  their 
efficiency  is  impossible  on    a  statistical  basis. 

Presumably,  the  "over  90  percent"  figure  relates  to  the  34th  annual  report  of 
the  Secretary  of  Labor  for  the  fiscal  year  ended  June  30,  1947,  in  which  it  is  said — 

"Where  the  Service  was  called  before  a  strike,  88.9  percent  of  the  threatened 
work  stoppages  were  averted"  (p.  106).     [Italics  supplied.] 

1  We  assume  that  this  includes  disputes  which  arose  during  the  war  period  when  the  no-strike  pledge 
was  in  effect  and  certification  by  the  Service  was  required  as  a  condition  precedent  to  National  War  Labor 
Board  jurisdiction. 
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We  sliall  jiroceod  on  the  assumption  that  reference  was  intended  to  be  made  to 
the  88.9-percent  figure  rather  than  the  "over  90  percent"  figure  in  the  Secretary's 
statement. 

We  understand  that  in  the  fiscal  year  1947  the  United  States  ConciHation 
Service,  for  record  purposes,  treated  every  dispute  which  came  to  its  attention 
and  was  assigned  to  a  Commissioner  as  a  "case"  excepting,  perhaps,  an  unascer- 
tained inimher  of  disputes  from  which  Commissioners  withdrew.  Further,  it 
appears  that  the  departmental  Service  was  not  limited  or  restricted  in  any  way  as 
to  the  size  or  kind  of  labor  dispute  in  which  it  intervened  during  the  fiscal  year 
1947.  Many  of  them  were  minor  grievance  disputes  or  contract  disputes  which 
did  not  significantly  affect  interstate  commerce.  Presumably  the  88.9-percent 
figure  and  the  "over  90  percent"  figure  include  in  the  computation  a  large  pro- 
portion of  such  cases. 

The  pre.sent  Service  keeps  its  records  on  the  basis  of  active,  "consultation"  or 
'stand-by"  cases. ^  We  do  not  consider  it  desirable  to  make  any  representations 
here  with  respect  to  our  performance  with  respect  to  any  but  the  active  cases  in 
which  Commissioners  of  the  Federal  Mediation  and  Conciliation  Service  per- 
sonally participated  in  the  negotiations.  Moreover,  an  analysis  of  Federal 
Mediation  and  Conciliation  Service  cases  includes  grievance  cases  when,  as 
expressed  by  the  applicable  statute,  they  were  cases  of  last  resort  or  exceptional 
in  character.  By  statute  and  declared  administrative  policy  the  Service  was 
admonished  not  to  attempt  to  settle  run-of-the-mill  grievances.  Statute  and 
policy  also  kept  it  out  of  disputes  in  which  the  effect  on  Jcommerce  was  not 
substantial. 

Although  the  departmental  Service  received  "strike  notices"  under  the  War 
Labor  Disputes  Act  only  48.3  percent  of  total  cases  closed  by  that  Service  Decem- 
ber 1946  through  June  1947  were  brought  to  its  notice  through  that  device. 
For  a  similar  period  (December  1947  through  June  1948)  71.2  percent  ^  of  total 
cases  closed  by  the  Federal  Mediation  and  Conciliation  Service  were  brought  to 
its  attention  through  the  30-day  notice  required  to  be  filed  under  section  8  (d) 
of  the  Labor-Management  Relations  Act,  1947,  by  either  party  desiring  to  ter- 
minate or  modify  an  agreement.  Thus,  as  a  matter  of  compulsory  statutory 
procedure  the  Federal  Mediation  and  Conciliation  Service  was  almost  always 
alerted  concerning  a  labor  dispute  in  advance  of  a  stoppage;  in  a  large  number  of 
cases  the  departmental  Service  came  into  a  dispute  after  the  stoppage  had  oc- 
curred. These  cases  are  specifically  excluded  from  the  88.9  percent  figure  men- 
tioned in  the  annual  report  of  the  former  Secretary  and  the  "over  90  percent" 
figure  mentioned  by  the  present  Secretary.  The  Federal  Mediation  and  Concilia- 
tion Service  computation  includes  all  cases  in  which  there  was  active  participation 
by  a  Commissioner. 

With  these  explanations  made,  it  is  appropriate  to  proceed  to  state  the  per- 
formance of  the  Federal  Mediation  and  Conciliation  Service  in  terms  most  com- 
parable to  the  figures  of  the  departmental  Service. 

During  the  last  10  months  of  the  fiscal  year  1948  the  Federal  Mediation  and 
Conciliation  Service  closed  5,045  active  cases.  Of  this  number  4,735  did  not 
involve  a  work  stoppage  at  the  time  of  intercession;  4,228  cases  of  the  4,735,  or 
89.3  percent,  were  settled  without  a  work  stoppage  occurring  after  the  Commis- 
sioner interceded. 

3.  Having  made  the  comparison  stated  above,  it  is  most  important  to  observe 
that  the  Federal  Mediation  and  Conciliation  Service  cannot,  in  good  faith,  and 
will  not  take  credit  for  the  89.3  percent  settlement,  without  work  stoppage,  of 
active  cases.  In  addition  to  Avhat  has  been  said  under  "1"  above,  as  to  the  factors 
which  bring  about  settlement  it  is  necessary  to  point  out  most  carefullj'  that  the 
"settlement"  of  a  dispute,  even  when  a  commissioner  has  actively  worked  with  the 
parties,  does  not  mean,  necessarily,  that  he  has  brought  it  about.  This  assump- 
tion denies  credit  to  the  exertions  of  union  and  employer  negotiators  which  fre- 
quently contribute  much  more  to  the  settlement  than  the  most  earnest  ministra- 
tions of  the  mediator.  The  closest  analogy  is  in  the  field  of  medical  practice.  A 
family  doctor  who  prescribes  pills,  medicines,  and  treatments  for  his  patient  may 
feel  relieved  and  comforted  when  he  recovers  from  a  common  cold  or  other  ailment; 
he  never  knows  how  much  credit  should  be  given  to  natural  processes,  the  resil- 

2  An  "ac-tive"  case  is  ono  on  which  a  Commissioner  actually  exerts  his  enpereies  throuph  personal  services; 
a  "consultation"  case  is  one  in  which  he  offers  advice  hut  does  not  actually  participate  in  necotiations;  a 
stand-by  case  is  one  in  which  the  jurisdiction  and  responsibility  of  the  Service  is  noted,  but  the  course  of 
negotiations  do  not  require  it  to  intercede.  See  first  annual  report  of  the  Federal  Mediation  and  Concilin- 
tion  Service,  pp.  29,  30. 

3In  the  last  4  months  of  1948  this  figure  rose  to  88  percent. 
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iency  of  the  human  body  and  its  inherent  power  to  combat  illness  by  internal 
adjustments.  Doctors  no  longer  make  statistical  claims  for  recoveries  in  such 
cases  which  ignore  the  role  played  by  other  factors;  mediation  services  are  learning 
a  similar  forbearance  and  restraint. 

We  are  saying  here  that  success  in  mediation  is  not  susceptible  of  quantitative 
measurement.  The  contribution  of  a  mediator  is  a  most  elusive  factor  in  a  dispute 
settlement.  The  mediator  lubricates  the  gears  of  negotiation,  and,  in  some  cases, 
can  do  much  valuable  work  with  the  parties;  sometimes  his  mere  nonparticipating 
presence  is  of  some  value;  sometimes,  despite  the  best  will  in  the  world,  he  is 
unable  to  make  any  contribution  whatever.  This  is  not  to  demean  the  function 
and  process  of  conciliation  and  mediation.  Its  value  in  those  disputes  in  which  a 
contribution  can  be  made  by  a  commissioner  is  great;  there  would  be  no  difficulty 
in  securing  the  testimony  of  a  legion  of  employer  and  union  negotiators  that 
mediation  is  important  and  the  governmental  agency  engaged  in  mediation 
should  ever  strive  to  increase  its  efficiency. 

In  conclusion,  on  this  point  we  observe,  that  the  figures,  if  they  mean  anything, 
are  favorable  to  the  Federal  Mediation  and  Conciliation  Service.  The  Federal 
Mediation  and  Conciliation  Service  figures  disclose  "success"  in  mediation  at  a 
slightly  higher  percentage  than  do  those  of  the  departmental  service.  The 
Federal  Mediation  and  Conciliation  Service,  however,  deplores  the  employment 
of  this  statistical  method  as  a  means  of  appraising  and  evaluating  the  compara- 
tive efficiency  and  effectiveness  of  two  mediation  agencies,  or,  for  that  matter, 
of  any  mediation  agency.  Appraisal  requires  a  broader  basis  of  judgment.  No 
claim  is  made  here  for  the  efficiency  and  value  of  the  operations  of  the  service 
other  than  its  reputation  among  the  unions  and  employers  to  whom  it  has  made 
its  facilities  available. 

4.  We  come  now  to  the  relative  acceptability,  to  the  parties,  of  the  depart- 
mental and  the  independent  Service,  respectively.  How  is  this  to  be  measured 
and  judged?  Statistics  is  a  science  which  has  great  national  respect,  notwith- 
standing a  current  and,  perhaps,  a  temporary  lack  of  confidence  in  political  polls. 
We  turn  naturally  to  figures  to  enlighten  our  understanding  or  to  fortify  our 
predilections  and  prejudices. 

But  here  again  we  find  that  the  subject  matter  does  not  lend  itself  to  statistical 
proof.  Figures  are  available,  but  so  many  reservations  must  be  made  with 
respect  to  their  use  and  so  many  disparate  conditions  existed  when  they  were 
collected,  that  their  value  is  nil. 

An  analysis  of  the  cases  in  which  the  former  Service  interceded  upon  the 
request  of  one  or  both  parties,  and  which  were  closed  during  the  period,  December 
1946  through  June  1947  reveals  that  9.8  percent  of  the  requests  came  from 
employers. 

A  similar  analysis  for  the  new  Service  for  the  period  December  1947  through 
June  1948  reveals  that  14.5  percent  of  the  requests  came  from  employers. 

In  other  words,  the  greater  proportion  of  requests  come  from  employers  now 
under  the  new  Service  than  formerlj^  under  the  departmental  Service. 

We  shall  not  burden  this  memorandum  with  an  elaboration  of  all  of  the  reasons 
why  this  increase  is  wholly  without  significance  in  an  effort  to  ascertain  whether 
the  present  Service  is  or  is  not  more  acceptable  to  employers;  but  we  shall  inention 
a  few. 

During  the  cited  period  of  the  administration  of  the  departnaental  Service,  the 
War  Labor  Disputes  Act  recjuired  unions  to  file  notices  if  they  intended  to  strike. 
Most  unions  filed  such  notices  as  a  matter  of  course.  There  was  no  provision  for 
employer  notices.  An  employer  seeking  mediation  was  obliged  to  resort  to  the 
method  of  "request."  Hence,  it  was  natural  that  a  relatively  large  percentage 
of  the  total  case  assigned  derived  from  requests  for  mediation  from  employers. 

Under  the  Labor- Management  Relations  Act,  however,  either  party  desiring  to 
modify  or  terminate  an  existing  contract  was  recjuired  to  give  a  30-day  notice  to 
the  Federal  Mediation  and  Conciliation  Service  (sec.  8  (d)).  These  statutory  and 
automatic  notices,  to  the  extent  of  71.2  percent  of  all  active  cases  closed  (88 
percent  for  the  last  4  months  of  1948)  largely  supplanted  "requests."  Hence 
in  looking  at  "requests"  as  a  measure  of  the  degree  of  employer  acceptability 
we  can  concern  ourselves  only  with  the  relatively  small  base  of  28.8  percent  of 
active  cas-es.     This  may  be  too  small  a  base  to  warrant  drawing  any  conclusion. 

Assuming,  however,  that  this  base  is  not  too  narrow,  we  must  consider  what  it 
is  that  prompts  a  request.  The  period  December  1947  through  June  1948  was 
one  of  a  high  level  of  production,  employment  and  wages.  In  the  typical  dispute 
it  was  the  union  which  had  third-round  demands  to  make  on  management. 
Employers  infrequently  filed  notices  of  demands  to  change  a  contract,  excepting. 
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for  tactical  reasons.  Under  these  circumstances,  clearly,  it  would  not  be  appro- 
priate to  draw  any  conclusion  respecting  acceptability  frona  the  "request"  figures 
available. 

On  this  subject  the  Service  stands  on  the  presentation  of  the  Director  in  his 
statement  to  the  committee  on  February  1.  Commissioners  find  that  employer 
doors  closed  to  them  while  they  were  in  the  departmental  service  became  ajar 
wlien  they  held  themselves  out  as  representatives  of  an  independent  agency. 
Many  emjiloyers  do  not  regard  Department  of  Labor  top  officials  as  impartial  in 
management-labor  disputes,  and  will  not  confide  in  them  or  their  subordinates 
as  they  do  in  commissioners  of  the  independent  Service.  The  possible  reasons 
given  for  this  attitude  are  contained  in  the  Director's  statement.  Whether  the 
attitude  of  these  employers  is  justified  or  not  is  beside  the  point  and  the  Service 
should  not  be  understood  to  impeach  the  impartialit}"  of  the  Secretary  of  Labor 
of  his  departmental  staff".  It  is  not  impartiality,  but  an  unquestioned  and 
broadly  accepted  reputation  for  impartiality  that  is  indispensable  to  eff"ective 
mediation.  It  is  for  this  reason  that  it  is  regarded  as  best,  in  furtherance  of  the 
public  interest  in  the  peaceful  settlement  of  labor  disputes,  that  mediation  be 
performed  by  an  agency  whose  activities  and  functions  encourage  rather  than 
raise  questions  as  to  unions  and  employers  extending  to  it  their  complete  trust 
and  confidence.  This  can  only  be  done  by  an  agency  independent  of  the  Depart- 
ment of  Labor  and  any  other  department  which  might  be  charged,  rightly  or 
wrongly,  with  representation  of  the  economic  groups  in  dispute. 

The  Chairman.  Senator  Aiken. 

Senator  .\iken.  Mr.  Chairman,  Senator  Douglas  asked  my  ques- 
tions, but  he  did  bring  up  the  interesting  question  as  to  whether  a 
quasi-judicial  body  can  be  put  under  a  department  for  housekeeping 
purposes  only.     I  think  Mr.  Ching  effectively  answered  that. 

I  want  to  say,  after  a  good  many  months  of  study  on  that  subject, 
that  I,  for  one,  have  come  to  the  conclusion  that  you  cannot  put  a 
regulatory  agency  under  a  department  even  for  housekeeping  purposes 
without  having  it  influenced  by  the  department  which  is  the  house- 
keeper. 

1  was  about  to  ask,  Mr.  Ching,  as  to  the  effectiveness  of  the  Media- 
tion Board  during  the  past  2  years,  whether  you  have  any  record  of 
the  percentage  of  cases  in  which  a  settlement  has  been  obtained,  a 
record  of  the  total  number  of  cases  which  you  have  bad  come  under 
your  consideration,  and  whether  you  have  been  able  to  keep  up  with 
the  work  or  have  fallen  behind. 

Is  there  any  comparison  with  the  years  when  the  Mediation  Board 
was  not  an  independent  agency? 

Mr.  Ching.  We  have.  I  do  not  have  with  me  any  statistical 
records.  Any  statistics  on  this  subject  you  would  have  to  discount 
to  some  extent  because  of  the  dift'erence  in  situations. 

Senator  Aiken.  That  is  right. 

Mr.  Ching.  The  difference  that  exists  in  situations.  However, 
that  is  another  thing  that  I  would  be  very  happy  to  submit  in  a 
memorandum  on  to  the  committee,  on  the  statistics,  and  the  compari- 
son of  statistics  between  this  year,  and  going  back  historically. 

vSenator  Aiken.  In  other  words,  has  a  settlement  been  effected  in 
85  percent  of  the  cases  without  either  party  resorting  to  strikes  or 
lockouts. 

Mr.  Ching.  I  shall  be  happy  to  give  you  all  the  statistics  I  can. 
Unfortunately,  for  reasons  I  can  explain,  they  will  not  show  much  on 
the  comparative  efffciency  in  mediation  of  the  old  Service  and  the 
present  Service.  We  are  talking  about  a  matter  not  susceptible  to 
statistical  measurement. 

Senator  Aiken.  And  have  you  any  record  of  how  frequently  the 
services  of  the  board  have  been  in  demand  by  either  party? 


72  LABOR    RELATIONS 

Mr.  Ching.  Yes;  we  have  that. 

Senator  Aiken.  Can  you  give  us  any  figures? 

Mr.  Ching.  We  will  give  you  those  statistics,  too;  yes. 

Senator  Aiken.  Do  you  know  how  they  compare  with  previous 
years?  Of  course,  I  think,  we  realize  that  the  last  2  years  have  been 
unusual  years  in  that 

Mr.  Ching.  We  will  give  you  what  we  can. 

Senator  Aiken.  In  that  labor  was  a  seller's  market,  you  might  say. 

(The  material  prepared  pursuant  to  the  foregoing  colloquy  was 
submitted  by  Mr.  Ching  as  follows:) 

Federal  Mediation  and  Conciliation  Service — Would  Transfer  to  the 
Department  of  Labor  Result  in  Economies? 

It  is  commonly  assumed  that  in  business  and  in  government  organization, 
centralization  conduces  to  economy.     This  is  not  always  true. 

The  Labor-Management  Relations  Act,  1947  established  the  Federal  Mediation 
and  Conciliation  Service  as  an  independent  agency  in  the  executive  branch. 
The  functions,  personnel,  and  records  of  the  former  United  States  Conciliation 
Service  in  the  Department  of  Labor  were  transferred  to  the  new  Service  on  August 
23,  1947. 

The  Service  has  been  asked  to  comment  on  the  question  whether  more  eco- 
nomical operation  would  result  from  the  transfer  of  the  present  independent 
Service  to  the  Department  of  Labor.  Presumably,  some  might  believe  that 
economies  would  result  from  the  utilization  of  the  centralized  administrative  and 
staff  services  of  the  Department.  The  proposition  may  be  examined  historically 
and  prospectively. 

1.    COMPARISON    OF    OPERATING    COSTS'.    FEDERAL    MEDIATION    AND    CONCILIATION 
SERVICE    AND    THE    FORMER    UNITED    STATES    CONCILIATION    SERVICE 

Because  of  the  change  in  nature  of  the  functions  and  organization  of  the  Service 
as  a  result  of  the  adoption  of  the  Labor-Management  Relations  Act,  1947,  it  is 
not  possible  to  establish  strict  comparability  between  the  present  and  the  former 
Service.  Nevertheless  it  is  possible  to  note  a  few  differences  in  the  matter  of 
operating  expenses. 

Salaries,  travel  and  communication  expenses  constitute  the  largest  items  in 
the  budget  of  the  Service.     Let  us  look  at  the  latter  two  items  first. 

A.  Travel  expenses 

Travel  expenses  in  the  former  Service  averaged  as  high  as  $1,680  per  year  per 
employee.  In  its  final  full  year  of  operation  the  average  per  vear  per  emplovee 
was  $1,015. 

In  the  new  Service  the  average  for  the  current  fiscal  year  is  about  $680  and  for 
the  next  fiscal  year  is  estimated  at  about  $635  per  j^ear  per  employee. 

Thus,  despite  an  increase  of  perhaps  30  percent  in  the  cost  of  transportation, 
average  travel  costs  have  been  reduced  in  the  new  Service  by  at  least  $380  per 
person  per  year.  This  savings  may  be  attributed  in  part  to  the  further  decentral- 
ization of  the  Service  which  has  resulted  in  bringing  the  conciliators  closer  to  the 
areas  in  which  the  work  is  to  be  done.  The  savings  may  also  be  attributed  in 
part  to  the  fact  that  the  new  Service,  under  statutory  restriction  and  adminis- 
trative policy,  avoided  entering  cases  affecting  commerce  to  only  a  minor  degree. 
This  cut  down  the  case  load  and  travel  of  commissioners. 

Table  1,  attached,  shows  the  average  costs  for  travel  for  a  9-year  period. 

B.  Communication  expenses 

In  the  former  Service,  communication  costs  averaged  as  high  as  $444  per  year 
per  employee.  In  the  final  full  year  of  operation  the  average  per  year  per 
employee  was  $176. 

The  average  cost  per  year  per  employee  for  communications  in  the  new  Service 
is  $161  for  the  current  fiscal  year  and  is  estimated  at  about  $155  for  the  next 
fiscal  year. 

Thus,  despite  increases  in  rates  for  telephone  and  telegraph  services,  there  has 
been  a  decrease  in  average  communication  costs  in  the  new  Service.  Here  again 
the  decrease  may  be  attributed  in  part,  at  least,  to  the  further  decentralization 
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of  the  Service  and  to  the  fact  that  the  Service  under  current  policy,  is  refraining 
from  participating  in  minor  cases. 

Table  2,  attaclied,  shows  the  average  costs  for  communications  for  a  9-year 
period. 

C.  Over-all  operating  casta 

The  major  item  in  the  budget  of  the  Service  is  salaries.  In  the  former  Service 
salaries  were  established  in  accordance  with  the  (civil  service)  Classificatiou  Act 
of  1923  as  amended.  In  the  new  Service,  the  Director  has  the  authority  (sec. 
202b.  Pulilic  Law  101,  SOth  Cong.)  to  appoint  and  fix  the  compensation  of  con- 
ciliators and  mediators  without  regard  to  the  civil-service  laws  and  regulations. 
The  Director  has  elected,  however,  to  follow  the  same  pattern  of  salary  classifica- 
tion as  that  used  by  the  Civil  Service  Commission.  Employee^,  othet  than 
conciliators  and  mediators,  are,  of  course,  subject  to  all  civil-service  laws  and 
regulations. 

Two  actions  taken  in  the  past  year  have  had  the  effect  of  increasing  the  salary 
costs  of  the  Service.  First,  the  Congress  passed,  on  July  1948,  the  Pay  Act  of 
1948  (Public  Law  900,  80th  Cong.),  which  provided  for  a  "flat  increase  of  $330  for 
each  employee.  Second,  the  Director  of  the  Federal  Mediation  and  Conciliation 
Service  in  June  1948  announced  the  adoption  of  a  new  and  uniform  classification 
and  salary  plan  for  conciliators  and  mediators,  aimed  at  enabling  the  new  Service 
to  attract  and  retain  higher  caliber  personnel.  Prior  to  that  time,  conciliators 
and  mediators  had  ranged  in  grade  from  CAF-7  to  CAF-15,  quite  often  with 
little  or  no  distinction  in  the  duties  performed.  LTnder  the  new  salary  plan  of 
the  Federal  Mediation  and  Conciliation  Service  the  following  grades  were  estab- 
lished : 

CAF-11,  $5,232  per  annum  (entrance  rate). 

CAF-12,  $6,235.20  per  annum  (probationarv  status). 

CAF-13,  $7,432.20  per  annum  (full  professional  level). 

CAF-14,   $8,509.50  per  annum   (reserved  for  outstanding  and  meritorious 

performance;  to  be  held  by  not  more  than  20  percent  of  the  total  number  of 

conciliators  and  mediators  in  the  Service). 

Grade   CAF-12  is  achieved  after  1   year  of  satisfactory  performance  at  the 

entrance  grade;  grade  CAF-13  is  achieved  after  1  year  of  satisfactory  performance 

at  the  probationary  level  of  CAF-12.     Grade  C;AF-13  is  now  considered  the  full 

professional  level.     Grade  CAF-14  is  now  held  by  about  30  out  of  the  total  stalf 

of  about  220  conciUators  and  mediators. 

The  net  effect  of  these  two  actions  (the  $330  increase  to  all  employees  granted 
by  Congress,  and  the  Director's  new  salarj*  plan  for  conciliators)  has  been  to  in- 
crease the  average  salary  costs  of  the  new  Service  by  about  $615  per  employee 
per  j'ear  over  the  average  salary  costs  of  the  former  Service.  Despite  this  fact, 
the  net  increase  in  over-all  expenses  (including  salaries)  will  be  only  $390  per 
person  per  year  in  the  fiscal  year  1949  and  less  than  $340  per  person  per  year  in 
1950  as  compared  to  the  costs  in  fiscal  year  1947.  In  other  words,  the  savings  in 
costs  other  than  salaries  offsets  almost  half  of  the  increase  in  salary  costs.  If 
these  other  savings  had  not  been  effected,  the  increase  in  over-all  costs  might 
easily  have  amounted  to  $1,000  or  more  per  person  per  year. 

This  fact  may  be  seen  more  readily  from  table  3,  attached,  which  shows  for  a 
9-year  period  the  average  salary  cost  and  the  average  over-all  costs  per  person 
per  fiscal  year. 

2.  EFFECT  OF  RETURN  OF  FMCS  TO  THE  DEP.\RTMENT  OF  LABOR 

From  the  preceding  paragraphs  it  may  be  seen  that  despite  the  rising  cost  of 
living  and  the  general  increase  in  the  wage-price  level  (which,  of  course,  have 
affected  private  business  and  all  other  Government  agencies  as  well  as  the  Service), 
the  Service  has,  by  improvements  in  administration,  managed  to  reduce  operating 
costs  sufficiently  to  maintain  the  over-all  costs  at  a  level  far  below  what  they 
would  otherwise  have  been.  In  fact,  it  has  been  possible  to  restrict  the  increase  in 
over-all  costs  (including  salaries)  to  less  than  the  increase  in  salary  costs  alone. 

Where  then  may  further  economics  be  sought?  What  would  be  the  nature  of 
the  economies  resulting  from  the  transfer  of  the  Service  to  the  Department  of 
Labor?  Certainly  not  from  further  improvements  in  administration;  the  record 
of  the  new  Service  could  hardly  be  improved  upon  in  that  respect.  Two  other 
possibilities  offer  themselves:  (1)  An  over-all  reduction  in  staff;  (2)  the  alleged 
economy  of  "centralization"  of  administrative  services. 
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The  first  of  these  possibilities  could  be  accomplished  in  an  independent  Service 
just  as  well  as  in  a  Department;  there  is  no  evidence,  however,  of  any  thought  by 
the  Department  that  a  reduction  of  personnel  is  desirable.  In  the  absence  of  any 
criticism  of  the  present  manning  of  the  Service,  it  is  reasonable  to  assume  no 
drastic  curtailment  of  staff  is  intended. 

The  second  of  these  possibilities,  centrahzation  of  administrative  services,  then, 
is  apparently  the  only  basis  for  a  possible  claim  of  economy  in  transferring  the 
Service  to  the  Department  of  Labor.  Let  us  ascertain  whether  this  claim  has  any 
vahdity;  and  in  order  not  to  overlook  any  items,  let  us  give  the  broadest  possible 
coverage  to  the  term  "administrative  services" — let  us  apply  "administrative 
services"  to  the  entire  national  office  staff. 

The  national  office  of  the  Federal  Mediation  and  Conciliation  Service  now  con- 
sists of  the  following  units:  i 

(1)  Office  of  the  Director — 13  positions. 

(2)  Office  of  the  General  Counsel — 5  positions. 

(3)  Division  of  Administrative  Management — 41  positions. 

Let  us  examine  each  of  these  units  in  turn  for  possible  economies  which  might 
result  from  transfer  of  the  Service  to  the  Department  of  Labor. 

In  the  Office  of  the  Director  and  the  Office  of  the  General  Counsel  are  a  total 
of  18  positions.  These  18  positions  provide  for  all  of  the  substantive  or  program 
functions  of  the  national  office.  In  the  former  Service  in  the  Department  of 
Labor  there  were  over  40  positions  in  this  category.  By  simplifying  procedures, 
decentralizing  operations,  ehminating  certain  functions  and  positions,  and  stream- 
lining organization,  the  new  Service  has  effected  a  net  reduction  of  over  20 
positions.  It  is  difficult  to  see  how  any  further  economies  could  be  accomplished 
in  these  two  units. 

Transfer  of  the  Service  to  the  Department  of  Labor  could  not  possibly  result 
in  any  further  reduction  in  staff  in  these  two  units  without  seriously  interfering 
with  operations.  The  only  positions  which  might  appear  to  be  susceptible  to 
elimination  by  reason  of  transfer  to  the  Department  would  be  those  of  general 
counsel  and  attorney.  These  functions,  it  may  be  argued,  could  be  performed 
by  the  Solicitor's  office  in  the  Department.  An  examination  of  the  duties  per- 
formed by  these  two  officials,  however,  will  readily  show  that  the  functions  could 
not  be  absorbed  by  the  Solicitor's  office.  Legal  functions  per  se  account  for  only 
a  small  portion  of  the  duties  and  time  of  these  officials.  The  major  portion  of 
their  time  and  duties  is  devoted  to  policy  formulation,  administration  of  the 
arbitration  program,  public  information  and  providing  advice  and  counsel  on 
conciliation  and  arbitration  matters  to  the  Director  and  the  field  personnel. 
Even  with  transfer  of  the  Service  to  the  Department  of  Labor,  both  of  the  posi- 
tions would  need  to  be  continued  in  the  Service.  Further,  the  Service  would 
still  require  legal  services  to  be  performed  for  it  by  the  Solicitor  of  Labor  and 
others  on  his  staff. 

Let  us  now  turn  to  the  third  unit  listed  above,  the  Division  of  Administrative 
Management,  which  might  be  more  readily  suspected  of  offering  opportunities  for 
economy  through  transfer  to  the  Department  of  Labor.  The  Division  consists  of 
41  positions;  it  performs  organization  and  methods  analysis,  personnel  manage- 
ment, budgetary  and  financial  administration,  services,  and  supply  and  operating 
statistics  functions  for  the  national  and  field  offices  of  the  Service. 

For  the  bulk  of  these  functions,  the  Bureau  of  the  Budget  has  formulated 
staffing  standards;  for  example,  there  have  been  determined  the  appropriate 
ratios  of  pay  roll  clerks  to  total  personnel,  personnel  technicians  to  total  personnel, 
etc.  It  is  interesting  to  note  that  for  each  of  the  functions  for  which  the  Bureau 
of  the  Budget  has  established  staffing  standards,  the  Service  has  no  more  than  the 
approved  number  of  positions.  In  other  words,  for  the  total  number  of  positions 
now  provided  for  the  Service  there  would  be  required  the  same  number  of  adminis- 
trative management  personnel  now  provided  to  perform  those  functions  for  which 
the  Bureau  of  the  Budget  has  established  staffing  standards,  regardless  of  the 
organizational  location  of  the  Service.  Even  if  the  Service  were  transferred  to  the 
Department  of  Labor,  there  would  still  be  required  the  same  number  of  personnel 
now  utilized  by  the  Service  for  fiscal,  personnel  and  supply  functions. 

The  other  functions  performed  by  the  staff  of  the  Division  of  Administrative 
Management  (maintenance  of  operating  statistics,  editing  of  a  weekly  news  letter, 
records  management)  are  of  such  nature  that  it  would  be  essential  to  continue  to 
have  them  performed  within  the  Service  even  if  the  Service  were  transferred  to  the 

'  "Units"  includes  clerical  and  messenger  staff. 
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Dcpartiiient.  They  could  not  bo  "centralized"  by  the  Department.  As  a  matter 
of  fact,  these  functions  were  performed  by  the  former  Service  itself  when  it  was 
in  the  Department  of  Labor.  The  only  change  made  by  the  new  Service  has  been 
to  sim])lify  the  methods  and  procedures  and  to  reduce  the  number  of  positions. 

The  supervisory  staff  of  the  Division  of  Administrative  Management  is  the  last 
area  in  which  it  might  be  suggested  that  it  is  possible  to  effect  economy  by  "cen- 
tralization" of  administrative  services  in  the  Department  of  Labor.  In  this 
category  are  three  positions:  Director  of  Administrative  Management,  Assistant 
Director  of  Administrative  Management,  Executive  Secretary,  National  Labor- 
Management  Panel. 

The  last  two  of  these  positions  represent  a  continuation  of  similar  positions  in 
the  former  Service.  Presumably  they  would  be  continued  even  if  the  Service 
were  returned  to  the  Department  of  Labor;  one  as  an  executive  or  administrative 
assistant  to  the  Director,  the  other  to  continue  to  serve  as  executive  secretary  to 
the  labor-management  advisory  council,  whatever  its  name  might  be.  The  first 
named  position  of  these  three  may  then  represent  a  possibility  for  economy. 

The  Director  of  Administrative  Management,  in  the  Service,  serves  as  budget 
officer  and  as  director  of  personnel,  in  addition  to  directing  the  activities  of  the 
Division.  Since  the  ultimate  reponsibility  for  both  budgetary  and  personnel 
matters  would  rest  with  the  Secretary  of  Labor  or  his  staff,  if  the  Service  were 
transferred  to  the  Department,  presumably  the  position  of  Director  of  Adminis- 
trative Management  could  be  abolished.  But  in  the  present  Service  the  Director 
of  Administrative  Management,  in  addition  to  his  purely  administrative  functions, 
also  serves  as  a  staff  aide  to  the  Director  and  participates  in  all  phases  of  policy 
formulation  and  adoption,  program  planning,  field  supervision  and  administration 
and  organization.  The  separation  of  these  duties  and  functions  from  the  immed- 
iate staff  of  the  Service  would  most  certainly  deprive  it  of  the  valuable  technical 
and  informed  administrative  planning  and  execution  indispensable  to  effective 
operation. 

3.    SUMMARY 

From  the  above  statements  and  the  attached  tables  it  will  be  seen: 

(a)  That  the  new  independent  Service  has  demonstrated,  on  the  record,  its 
ability  to  reduce  operating  costs  by  continually  improving  methods  of  adminis- 
tration which  were  in  effect  when  the  Service  was  in  the  I3epartment  of  Labor. 

(6)  That  the  transfer  of  the  Service  to  the  Department  of  Labor  is  not  likely  to 
result  in  any  further  reduction  in  over-all  operating  costs. 

(r)  That  the  transfer  of  the  Service  to  the  Department  of  Labor,  far  from 
resulting  in  anj^  great  savings  as  a  result  of  "centralization"  of  administrative 
services,  could  possibly  result  in  the  reduction  of  only  one  position,  namely  that 
of  Director  of  Administrative  Management.  But  even  this  savings  is  not  certain 
since  the  incumbent  of  the  position  in  addition  to  his  purely  administrative 
functions,  has  important  staff  duties  as  technical  and  administrative  aide  and 
adviser  to  the  Director  the  performance  of  which  are  indispensible  to  effective 
operations. 

Table  I. — Comparison  of  average  travel  costs  U.  S.  Conciliation  Service  and  Federal 
Mediation  and  Conciliation  Service,  fiscal  years  1942-50,  inclusive 


Average   cost 
ployee    per 
travel 

per  em- 
year   for 

Average   cost   per   em- 
ployee   per    year    for 
travel 

U.  S.  Con- 
ciliation 
Service 

FMCS 

U.  S.  Con- 
ciliation 
Service 

FMCS 

Fiscal  year— 

1942          --- 

.$1, 684 

1,645 

1,294 

1,078 

935 

Fiscal  year— Continued 

1947 

1948        

1,015 

1943 

$777 

1944  ' 

1949 

683 

1945         .       -           

1950           

637 

1946 

Source:  Average  cost  figures  derived  by  dividing  total  cost  for  travel  by  number  of  employees.  Infor- 
mation taken  from  the  "actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United 
States  for  each  fiscal  year  set  forth. 
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Table  2. — Comparison  of  average  communication  costs  U.  S.  Conciliation  Service 
and  Federal  Mediation  and  Conciliation  Service,  fiscal  years  194^-50,  inclusive 


Average   cost    per   em- 
ployee   per   year   for 
communications 

Average   cost   per   em- 
ployee   per    year    for 
communications 

U.  S.  Con- 
ciliation 
Service 

FMCS 

U.  S.  Con- 
ciliation 
Service 

FMCS 

Fiscal  year— 

1942      

$444 
362 
347 
183 
243 

Fiscal  year— Continued 

1947 

1948 

$176 

1943       

$194 

1944 

1949 

161 

1945 

1950 

155 

1946 

Source:  Average  cost  figures  derived  by  dividing  total  cost  for  communications  by  number  of  employees. 
Information  taken  from  the  "actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the 
United  States  for  each  fiscal  year  set  forth. 

Table  3. — Comparison  of  average  salary  costs  and  average  over-all  costs,  U.  S. 
Conciliation  Service  and  Federal  Mediation  and  Conciliation  Service,  fiscal  years 
1942  to  1950,  inclusive 


Average  cost  per  em- 
ployee per  year  for 
salaries  1 

Average    over-all    cost 
per     employee     per 
year  - 

uses 

FMCS 

uses 

FMCS 

Fiscal  year— 

1942               

$3,116 
3,811 
3,868 
4,  097 
4,183 
5,389 

$5,  460 
5,895 
5,690 
5,613 
5,  530 
6,762 

1943 -- 

1944                                                             -       .       -       - 

1945            

1946 .   

1947 

1948                   - 

$5,  589 
6,C04 
6,  024 

$0,  850 

1949     

7, 152 

1950 -- - 

7,098 

1  Average  cost  figures  derived  by  dividing  total  cost  for  salaries  by  number  of  employees.  Information 
taken  from  the  "actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United  States 
for  each  fiscal  year  set  forth. 

2  Average  cost  figures  derived  by  dividing  total  cost  by  number  of  employees.  Information  taken  from 
the  "actual  expenses"  column  of  the  latest  printed  edition  of  the  Budget  of  the  United  States  for  each  fiscal 
year  set  forth. 

Mr.  Ching.  There  is  another  point  also,  Senator  Aiken,  that  comes 
up.  Under  the  Labor  Management  Relations  Act  of  1947  notice  was 
required  to  be  given  to  the  Service;  it  permitted  the  Service  to  get 
into  a  lot  of  cases  early.  We  were  alerted.  That  was  the  purpose 
of  that  part  of  the  law,  I  presume,  and  we  found  that  quite  effective 
because  we  were  alerted  to  the  conditions  that  existed,  and  we  went 
into  a  lot  of  those  cases  before  there  were  any  difficulties. 

Now,  had  it  not  been  for  the  notices  it  might  have  been  that  we 
would  not  have  heard  anything  about  the  dispute  until  something 
had  almost  reached  the  crisis  stage. 

There  is  another  point  that  is  important  here,  namely,  that  under 
the  Labor-Management  Act  of  1947,  there  was  a  prohibition  against 
our  getting  into  the  smaller  cases,  and  the  old  Service  had  no  such 
limitation  at  all. 

Senator  Aiken.  I  am  about  through.  I  have  no  further  questions, 
Mr.  Chairman.  I  simply  want  to  reiterate  my  opinion  that  the 
Mediation  Board  will  have  to  be  either  a  part  of  the  Labor  Department 
or  completely  out  of  it.     It  cannot  be  a  part  in  and  part  out. 
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Senator  Taft.  Mr.  Chairman,  may  I  follow  up  one  small  point 
that  was  made.  1  understood  Mr.  Cliing  to  say  that  this  emeigency 
board  sliould  make  a  definite  recommendation  of  settlement,  which 
it  does  not  do  under  the  Taft  law. 

^^  as  I  correct  in  iniderstanding  you  to  say  that? 

Mr.  ChinCt.  Senator  Taft,  I  do  not  know  that  I  would  make  it 
mandatory,  but  I  would  certainly  leave  them  free  to  make  recommen- 
dations for  settlement,  to  mediate,  to  do  anything  that  they  could  to 
get  the  case  settled. 

Seiuitor  Taft.  You  mean  also  then  to  approve  this  theory  that  they 
should  seek  to  induce  the  parties  to  reach  a  settlement  of  the  dispute, 
which  is  really  mediation  again? 

Mr.  Chixg.  Yes. 

Senator  Taft.  As  I  recollect  all  the  testimony  we  had  here  from 
all  the  experts  2  years  ago — and  this  was  a  question  which  was  in  no 
way  particularly  labor  or  prolabor  or  anything  else — mediation  was 
considered  to  be  one  tiling,  and  fact-finding  was  another.  They  ought 
to  be  kept  separate.  But  do  you  think  now  that  this  emergency 
board  should  have  powers  of  mediation,  of  fact-finding,  and  of  recom- 
mendation, all  three?     Is  that  yom*  opinion? 

Mr.  Chixg.  Yes. 

Senator  Taft.  That  is  what  I  wanted  to  get  your  opinion  on. 

Mr.  Ching.  Fully  realizing,  when  I  say  that,  that  the  pressure  that 
will  be  put  on  one  party  or  the  other  to  accept  a  recommendation  of 
such  board  set  up  by  the  President  is  very  great,  but  where  the  public 
interest  is  involved  vitally,  as  you  might  have  in  a  case  of  that  kind, 
I  think  that  the  Government  must  exert  pressure  or  tlu'ow  its  weight 
on  the  side  of  what  they  believe  to  be  right.  \^Tien  you  have  a 
National  crisis  growing  out  of  a  dispute,  that  is  inevitable. 

The  Chairman.  Senator  Neely. 

Senator  Neely.  I  have  no  questions. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  Just  one  or  two  questions,  Mr.  Ching. 

In  the  first  place,  I  would  like  to  let  the  record  show  that  I  have 
tried  to  watch  the  operations  of  your  department  since  you  took  over 
your  office,  and  I  want  to  congratulate  you  on  what  I  feel  has  been 
a  very  sincere  approach  to  dealing  with  this  problem,  and  doing  what 
has  been  done  in  the  best  way. 

I  tliink  the  committee  would  be  interested  if  in  the  figures  which 
you  are  going  to  furnish,  you  would  show  prior  to  your  taking  over, 
that  is  when  the  Service  was  in  the  Labor  Department,  and  if  you 
have  any  evidence  as  to  the  hesitation  of  employers  under  those  con- 
ditions to  use  the  Service,  I  think  that  would  be  of  value  to  us. 

Mr.  Ching.  I  do  not  think.  Senator  Smith,  we  could  do  that  statis- 
tically. I  do  not  know  how  to  arrive  at  that,  except  that  I  can  furnish 
you  copies  of  a  large  number  of  letters  that  we  have  received  from 
employers  and  unions  since  I  have  taken  over  the  Service.  I  assume 
those  letters  indicate  something;  they  indicate  satisfaction  with  the 
Service,  they  indicate  an  acceptance  of  the  Service,  but  to  try  to 
statistically  show  that  the  Service  is  acceptable  or  not,  that  is  a  bit 
difficult. 

Senator  Smith.  I  did  not  mean  statistics  on  that  phase.  I  thought 
if  you  could  show  the  number  of  cases  adjusted  that  came  up  when  it 
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was  in  the  Department  prior  to  your  taking  over,  compared  with  the 
number  since  it  has  been  out  of  the  Department,  to  see  just  statistically 
what  seemed  to  be  the  best  results  of  the  way  the  Service  is  function- 
ing.   That  would  be  important. 

Mr.  Ching.  We  will  do  the  very  best  we  can  to  get  those  figures. 

Senator  Smith.  Now,  am  I  correct  in  my  recollection  that  you  were 
appointed  and  confirmed  just  after  the  Taft-Hartley  Act?  You  were 
appointed  just  after  the  Taft-Hartley  Act  went  into  effect? 

Mr.  Ching.  Yes. 

Senator  Smith.  So  that  your  connection  with  the  Mediation  Service 
has  been  entirely  with  it  as  an  independent  service. 

Mr.  Ching.  Yes. 

Senator  Smith.  I  recall  that  when  our  committee  interrogated  you, 
when  you  were  a  nominee,  you  emphasized  at  that  time  the  importance 
of  the  Service  being  unconnected  with  any  suspicion  of  bias.  I  even 
recall  you  thought  you  could  not  undertake  the  w^ork  unless  you 
could  be  in  a  situation  where  you  could  not  be  suspected  of  bias,  one 
side  or  the  other,  and  you  seemed  to  bear  this  out  in  your  statement 
this  morning;  I  can  well  realize  that  that  is  a  very  important  factor 
in  the  kind  of  work  you  are  doing. 

Mr.  Ching.  I  have  tried  this  morning  to  express  just  how  I  feel 
about  it. 

Senator  Smith.  Might  I  ask  this  further  question?  You  have  a 
very  large  and  eflnicient  staff.  I  know  some  of  your  members.  One 
of  your  chief  aides  is  from  my  own  State,  a  person  for  whom  I  have 
the  highest  regard,  and  to  whom  I  go  for  advice  on  labor  problems. 
Do  they  share  your  view  of  the  importance  of  this  independence  of 
the  Service?     Or  haven't  you  inquired  concerning  this? 

Mr.  Ching.  They  do. 

Senator  Smith.  They  do  share  your  views. 

Mr.  Ching.  They  tell  me  they  do.     I  know  they  do.  [Laughter.] 

Senator  Smith.  One  more  question,  Mr.  Ching.  I  am  not  quite 
clear  from  your  testimony  what  the  practice  of  the  Service  is  or  how 
you  handle  your  operation.  Do  you  take  the  initiative  yourself 
when  you  hear  of  a  dispute  in  the  offing,  or  do  you  wait  for  either 
party  to  ask  for  your  help? 

Mr.  Ching.  It  is  done  in  three  ways:  It  is  done  either  by  the  Service 
taking  the  initiative,  if  the  case  is  serious  enough,  or  upon  request  of 
either  party,  or  a  joint  request  from  the  parties.  The  act  requires 
any  party  desiring  to  terminate  or  modify  a  contract  to  give  us  at 
least  30  days'  notice. 

The  Taft-Hartley  Act  provided  that  the  Service  could  go  into  the 
cases  on  their  own  initiative,  and  we  have  been  doing  that  in  some 
cases.     In  most  cases  it  is  at  the  request  of  one  or  both  of  the  parties. 

Senator  Smith.  But  you  feel  that  you  have  to  use  your  own  judg- 
ment, I  suppose? 

Mr.  Ching.  Yes. 

Senator  Smith.  To  determine  that  the  situation  was  such  that  you 
could  get  in  there  diplomatically,  and  get  real  results. 

Mr.  Ching.  Yes. 

Senator  Smith.  I  imagine  that  in  some  instances  where  they  were 
trying  to  work  it  out  they  would  resent  anybody's  interfering. 

Mr.  Ching.  Yes.  Those  cases  are  not  uncommon  wherein  the  par- 
ties do  not  want  anybody.     But  if  it  is  a  case  that  is  suitably  important 
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and  it  looks  as  tliou2:h  there  will  be  a  break  in  it,  then  we  do  not  force 
ourselves  in,  but  we  persuade  the  parties  that  it  is  a  sound  procedure 
for  them  to  have  us  in. 

Senator  Smith.  Just  one  more  question:  In  the  Taft-Hartley  Act, 
in  title  II,  we  have,  apparently,  i)rocedures  for  the  conciliation  of  dis- 
putes that  run  into  national  emergencies,  and  so  on.  This  feature  is 
entitled  "Conciliation  of  Labor  Disputes  in  Industries  Affecting  Com- 
merce, National  Emergencies."     That  is  title  II. 

In  the  bill  before  us,  the  administration's  bill,  in  the  nature  of  a 
substitute  for  S.  249,  I  notice  title  II  is  headed  "Mediation  and 
Arbitration,"  which  goes  into  a  description  of  the  way  your  Service 
shall  function. 

The  point  of  my  bringing  it  up  is  this:  Has  your  staff  or  have  you 
examined  these  two  set-ups  to  see  whether  you  would  recommend  the 
changes  in  procedures,  and  so  forth,  in  arbitration,  as  distinguished 
from  the  way  it  was  done  under  the  Taft-Hartley  Act?  Is  there  any 
material  difference  between  the  two  procedures? 

Mr.  Ching.  It  is  a  slight  technical  change,  but  the  general  principle 
is  pi-etty  much  the  same  as  what  we  are  trying  to  do  in  this  matter 
of  arbitration. 

Senator  Smith.  Then  the  chief  difference  between  title  II  before 
us  and  the  title  of  the  Taft-Hartley  Act  is  the  bringing  of  the  Media- 
tion Service  into  the  Department  of  Labor?     That  is  the  chief  issue? 

Mr.  Ching.  Yes;  that  is  the  major  one. 

Senator  Smith.  Yes.  Then,  of  course,  the  provisions  with  regard 
to  national  emergencies  that  we  have  been  discussing  are  quite 
different.     That  is  all,  Mr.  Chairman. 

The  Chairm-^n.  Senator  Morse. 

Senator  Morse.  I  have  a  few  questions,  Mr.  Chairman. 

Mr.  Ching,  I  call  your  attention  to  the  early  pages,  3,  4,  and  5  of 
Secretary  Tobin's  testimony  of  yesterday,  with  particular  reference 
to  the  first  paragraph  on  page  5,  in  which  the  Secretary  discusses  the 
recommendation  of  the  President's  Labor-Management  Conference 
of  November  1945  and  says  that  that  conference  recommended  that 
the  L^nited  States  Conciliation  Service  "be  established  as  an  effective 
and  completely  impartial  agency  within  the  Department  of  Labor." 

He  continued,  saying: 

Mr.  Ira  Mosher,  chairman  of  the  Executive  Committee,  and  Mr.  Raymond 
Smethurst,  general  counsel  of  the  National  Association  of  Manufacturers,  and 
Mr.  Eric  Johnston  for  the  Committee  for  Economic  Development,  together  with 
all  the  major  labor  organizations,  testified  in  hearings  held  during  the  Eightieth 
Congress  before  this  committee  that  no  new  agency  should  be  created  for  handling 
conciliation  functions  outside  the  Department  of  Labor.  If  their  point  of  view, 
that  it  was  not  desirable  to  remove  the  Conciliation  Service  from  the  Department 
of  Labor,  was  sound  then,  it  is  sound  now  to  restore  the  Service  to  the  Department 
of  Labor. 

I  think  it  is  true,  Mr.  Ching,  that  the  recommendation  of  the 
Labor-Management  Conference  of  1945  is  considered  as  one  of  the 
ace  cards  in  the  play  for  the  transfer  of  the  Conciliation  Service  back 
to  the  Department  of  Labor. 

I  would  like  to  ask  you  a  few  questions  about  that  conference.  I 
am  going  to  ask  the  questions.  If  you  cannot  answer  some  of  them, 
the  questions  nevertheless  will  be  in  the  record,  because  I  shall  press 
for  answers  of  the  questions  from  some  other  witnesses  that  are  to 
follow . 
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This  recommendation  for  the  retention  of  the  Concihation  Service 
in  the  Department  of  Labor  was  a  joint  recommendation  of  a  sub- 
committee of  the  Labor-Management  Conference  of  1945,  was  it  not? 

Mr.  Ching.  I  do  not  know,  Senator  Morse.  I  was  not  a  member  of 
that  particular  labor-management  conference,  and  I  do  not  know 
what  the  setup  was. 

Senator  Mcrse.  Are  you  in  a  position  to  testify  before  this  com- 
mittee as  to  the  members  of  the  employers'  side  of  the  committee 
which  recommended  that  the  Conciliation  Service  be  left  in  the 
Department  of  Labor? 

Mr.  Ching.  No;  I  do  not  know.  I  can  supply  those  very  readily,, 
because,  as  I  remember,  there  was  a  printed  report  of  that  conference 
issued  at  the  time  of  the  names  of  the  committee.  But  I  can  get 
that  very  quickly  and  get  it  for  you  this  afternoon. 

Senator  \Iorse.  As  an  employer  at  that  time,  in  1945,  did  you  follow 
very  closely  the  proceedings  of  the  Joint  Labor-Management  Confer- 
ence of  1945? 

Mr.  Ching.  No;  I  did  not  follow  it  very  closely.  Senator. 

Senator  Morse.  So,  you  do  not  know  whether  it  is  or  is  not  a  fact 
that  the  subcommittee,  the  employer  members  of  the  subcommittee, 
at  that  conference  in  an  endeavor  to  save  the  conference  which  was 
appearing  at  the  time  to  be  going  on  the  rocks,  sought  to  work  out  some 
compromises  with  labor,  and  this  was  one  of  the  plums  that  they  were 
willing  to  give  to  the  labor  side  of  the  conference.     [Laughter.] 

Mr.  Ching.  I  think  that  when  we  are  speculating,  we  might  come 
to  that  conclusion.     [Laughter.] 

Senator  Morse.  Mr.  Chairman,  we  have  not  yet  passed  on  all  the 
witnesses  that  shall  appear  before  this  committee,  b.ut  because  so 
much  emphasis  is  being  placed  on  this  by  supporters  of  the  administra- 
tion bill,  I  am  going  to  ask  to  have  the  witnesses  before  this  committee 
of  that  conference,  including  not  only  the  members  of  the  subcommit- 
tee of  the  employers'  side  that  made  this  recommendation,  but  also 
the  other  employer  leaders  of  the  conference.  I  think  it  would  be  in- 
teresting to  find  out  just  how  it  came  about  that  this  particular  recom- 
mendation was  made,  because  if  some  representations  made  to  me 
can  be  borne  out  in  fact  and  in  testimony,  I  would  say  a  great  deal  of 
mediating  took  place  at  the  labor-management  conference.  [Laugh- 
ter.] 
The  Chairman.  But  no  conciliation.     [Laughter.] 

Senator  Morse.  This  was  one  of  the  compromises  that  was  granted 
in  order  to  get  labor  support  for  some  other  recommendations. 

Senator  Taft.  I  am  glad,  anyway,  to  have  Mr.  Tobin  feel  that  the 
recommendations  on  labor  legislation  by  the  National  Association  of 
Manufacturers  should  be  followed.     [Laughter.] 

Senator  Morse.  Now,  Mr.  Ching,  in  your  testimony  you  concluded 
by  a  phrase  which  impressed  me,  that  we  should  not  try  to  pass  just 
"get  even"  legislation  in  this  session  of  Congress. 

I  recognize  that  you  do  not  care  to  testify  in  detail — at  least,  as 
long  as  you  are  in  your  term  as  chairman  of  the  Conciliation  Service 
under  the  Taft-Hartley  Act  as  such.  But  Senator  Taft  asked  you  a 
question  as  to  whether  or  not  in  your  annual  report  you  made  any 
recommendations  other  than  the  two  recommendations  about  which 
he  examined  you,  and  you  replied,  "No." 
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Now,  I  would  not  be  justified  were  I  to  conehide  from  that  testi- 
mony that,  as  a  private  (,'itizen,  those  are  the  onl}'  two  recommenda- 
tions for  change  in  the  Taft-Hartley  law  you  would  make. 

Mr.  Ching.  You  are  putting  the  question  on  the  basis  where  I  can 
say,  "Yes"  or  "No."     Will  you  reframe  the  question? 

Senator  AIgrse.  I  will  repeat  the  question.  Senator  Taft  asked 
you,  in  effect,  if  these  were  the  only  two  recommendations  for  changes 
in  the  Taft-Hartley  law  set  forth  in  your  report. 

Senator  Taft.  As  to  the  emergency  section,  Senator.  I  did  not 
intend  to  cover  any  other  factors  except  that  one. 

Senator  Mgrse.  Well,  as  to  the  emergency  section;  and  your 
answer  was  that  those  were  the  only  two  recommendations. 

Mr.  Ching.  Yes. 

Senator  Morse.  My  question  is,  as  a  private  citizen,  however,  we 
should  not  form  the  impression  that  necessarily  those  are  the  only  two 
recommendations  for  any  changes  in  the  Taft-Hartley  law  that  you 
would  make? 

Mr.  Ching.  Certainly  not. 

Senator  Morse.  Mr.  Ching,"  could  you,  with  this  memorandum  that 
you  would  submit  on  the  housekeeping  problem,  submit  to  us  some 
data  showing  your  position  as  to  whether  or  not  the  transfer  would  be 
economical? 

Mr.  Ching.  I  can  do  that  very  readily. 

Senator  Morse.  W^ith  all  the  obligations  our  Government  faces,  I 
do  not  think  in  any  issue  we  should  pass  over  lightly  the  question  of 
economy,  and  so  I  would  like  to  have  your  memorandum  contain  data 
that  would  answer  this  question:  W^ould  the  retention  of  the  Mediation 
and  Conciliation  Service  as  an  independent  agency  be  more  economical 
than  its  transfer  to  the  Department  of  Labor? 

Second,  along  that  line,  with  regard  to  the  comment  in  regard  to  the 
control  that  the  Department  of  Labor  would  gain  over  the  budget  of 
the  Conciliation  Service  unless  there  were  definite  restrictions  over  its 
jurisdiction  over  the  budget  which  was  set  out  in  the  transfer,  would 
you  enlarge  in  the  memorandum  upon  your  views  as  to  the  effect  of 
budgetary  control  upon  not  only  the  independence  of  the  Director,  but 
the  efficiency  of  the  Service? 

Mr.  Ching.  We  will  do  that. 

(The  memorandum  is  set  forth  as  follows:) 

I'ederal  Mediation  and  Conciliation  Service  Effects  of  a 
"Housekeeping"  Transfer  to  Department  of  Labor 

The  Service  has  been  requested  to  comment  on  the  suggestion  that  it  be  trans- 
ferred to  the  Department  of  Labor  for  "housekeeping"  purposes  in  the  light  of  the 
stated  position  of  the  Director  of  the  Service  that  its  absorption  Ijy  the  Depart- 
ment for  all  general  pur[)oses  would  seriously  impair  the  effectiveness  of  Govern- 
ment mediation.  This  position  was  taken  on  the  ground  that  large  sections  of 
the  employer  groups  who  recjuire  mediation  services,  if  industrial  peace  is  to  be 
promoted,  regard  the  Department  of  Labor  and  its  top  officials,  whether  or  not 
justifiably,  as  biased  and  favorable  to  the  interests  of  unions  in  any  conflict 
between  unions  and  management. 

The  Service  most  earnestly  believes  that  those  reasons  which  counsel  against  a 
transfer  of  the  Service  to  the  Department,  generally,  apply  with  equal  force  to  the 
transfer  of  the  Service  to  the  Department  for  "housekeeping"  purposes. 

"Housekeeping"  usually  refers  to  those  administrative  management  functions 
having  to  do  witli  the  hiring  and  firing  of  personnel,  the  formulation  and  justifi- 
cation of  budget  estimates  and  the  control  of  the  obligation  of  funds.     Control 
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of  any  one  of  these  functions  would  have  a  vital  effect  upon  the  basic  substantive 
policies  and  programs  of  the  Service. 

Policies  and  programs  are  formulated  and  administered  by  personnel.  It  is 
generally  recognized  that  the  official  who  has  the  power  of  appointment  of  per- 
sonnel is  in  a  most  strategic  position  to  control  policy  and  program.  A  Director 
of  the  Service,  with  bureau  status,  would  not  have  any  effective  control  over  its 
policies  and  programs  if  the  appointment,  promotion,  transfer,  discipline,  assign- 
ment, and  separation  powers  over  personnel  were  lodged  in  his  superior  officer. 
A  transfer  for  "housekeeping"  purposes  would  give  the  Secretary  of  Labor  full  and 
final  control  over  the  selection  and  assignment  of  personnel  within  the  Service. 
Under  such  circumstances,  independence,  with  respect  to  the  formulation  and 
e.vecution  of  policies  and  operations,  would  be  an  illusion.  The  transfer  of  the 
mediation  function  for  "housekeeping"  purposes,  in  fact  and  in  truth,  would  not 
be  to  a  new  bureau  in  the  Department  of  Labor,  but  to  the  Secretary  of  Labor 
and  to  the  particular  Assistant  Secretary,  to  whom  he  would  assign  immediate 
superintendence  over  the  operations  of  that  bureau. 

The  same  considerations  apply  to  budgeting.  Budgeting  is  synonymous  with 
planning.  Planning  encompasses  both  policies  and  programs.  That  official  who 
controls  the  budget  or  who  approves  or  has  veto  power  over  the  budget  of  the 
Service  determines  its  policies  and  programs. 

Similarly,  with  respect  to  the  control  of  the  obligation  of  funds.  A  Secretary 
of  Labor  in  a  position  to  withhold  funds  from  expenditure  for  desired  purposes  or 
to  veto  certain  expenditures  would  as  surely  control  policies  and  programs  as  if 
the  mediation  function  were  transferred  directly  to  the  Secretary  of  Labor  instead 
of  to  a  bureau  in  the  Department. 

It  is  apparent,  from  the  above,  that  "housekeeping"  is  a  deceptive  term  if  it 
includes  control  over  the  matters  referred  to  above. 

It  should  be  understood  that  the  effective  operation  of  a  mediation  service  aside 
from  the  actual  work  of  mediation  involves  budget  planning,  the  formulation  of 
basic  policies,  the  supervision  and  control  of  persojinel  and  the  prudent  and  effi- 
cient expenditure  of  funds.  A  transfer  for  "housekeeping"  purposes  would  repose 
in  the  Secretary  of  Labor  effective  control  either  directly  or  indirectly  over  all  such 
functions.  It  would  lodge  in  the  Secretary  power  over  all  policies,  programs,  and 
operations  of  the  Service  to  the  same  extent  as  though  a  full  transfer  of  the 
mediation  function  were  made  to  the  Office  of  the  Secretarv  of  Labor. 


Federal  Mediation  and  Conciliation  Service 

comparison  of  effectiveness  of  united  states  conciliation  service  in 
department  of  labor  and  federal  mediation  and  conciliation  service, 
an  independent  agency 

During  the  course  of  his  appearance  before  the  Senate  Committee  on  I^abor  and 
Public  Welfare,  on  February  1,  1949,  Cyrus  S.  Ching,  Director  of  the  Federal 
Mediation  and  Conciliation  Service,  was  requested  by  several  Senators  to  furnish 
the  committee  with  a  statistical  comparison  of  the  effectiveness  and  acce])tability 
of  the  Federal  Mediation  and  Conciliation  Service,  an  independent  agency,  and 
its  predecessor,  the  United  States  Conciliation  Service  in  the  Department  of  Labor. 
The  request  was  phrased  in  slightly  different  form  by  different  members  of  the 
committee.  This  memorandum  represents  an  effort  to  deal  with  all  of  such 
requests. 

Most  of  the  requests  appeared  to  relate  back,  directly  or  indirectly,  to  a  state- 
ment made  before  the  committee  by  Hon.  Maurice  J.  Tobin,  Secretary  of  Labor, 
on  Januarj'  3L  Mr.  Tobin,  in  support  of  a  proposal  to  transfer  the  mediation 
function  to  the  Department  of  Labor,  said: 

"During  the  34  years  of  its  existence  in  the  Department,  the  [U.  S.]  Conciliation 
Service  successfully  settled  more  than  100,000  cases  when  serious  disputes  had 
arisen.  Just  before  the  Service  was  transferred  from  the  Department  it  was 
settling  without,  a  work  stoppage  over  90  percent  of  those  cases  in  which  no  work 
stoppage  existed  at  the  time  a  conciliator  was  assigned  to  the  case.  This  record 
could  not  have  been  achieved  unless  the  Service  was  operating  successfully, 
efficiently  and  fairly  and  had  the  confidence  of  both  management  and  labor." 

In  view  of  the  context  in  which  the  requests  were  made,  it  will  be  assumed  that 
the  committee  members  desire  the  analysis  to  be  made  with  the  Secretary's  state- 
ment as  a  base  of  consideration. 
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1.  The  Service  does  not  submit  any  fisure  of  cases  which  it  has  "successfully 
settled"  for  comparison  with  the  100,000  liKure  '  mentioned  by  the  Secretary. 
As  stated  in  the  testimony  of  the  Director,  we  do  not  know  when  a  case  has  been 
"suceesssfully  settled."  The  resolution  and  termination  of  a  labor  dispute  or  a 
stoppage  usually  depends  on  a  complex  of  factors  such  as  the  balance  of  strength 
of  the  respective  parties,  5>;eneral  and  ))articular  economic  conditions,  the  back- 
ground and  history  of  bar<;aining;,  the  personality  of  the  negotiators,  and  the  in- 
ternal political  problems  of  the  union  or  the  employer.  Mediators  can  assist  par- 
ties in  reaching  their  own  .settlements;  it  is  in  relatively  few  cases  that  they  have 
the  opportunity  "successfully"  to  settle  labor  disputes.  There  is  danger  that  if 
the  potency  of  mediators  to  bring  about  "successful"  settlements  by  their  in- 
dividual efforts  is  overstressed  their  function  will  be  widely  misunderstood,  and 
too  nnich  will  be  expected  of  them.  The  negotiators  will  tend  to  rely  unduly  upon 
the  alleged  magical  ability  of  mediators  to  snatch  rabbits  out  of  hats,  and  may  neg- 
lect development  of  the  art  of  collective  bargaining  and  recognition  of  their 
own  responsibilities. 

The  Federal  Mediation  and  Conciliation  Service  has  no  basis  on  which  to 
question  the  100,000  figure  and  docs  not  do  so.  Further,  the  Federal  Mediation 
and  Conciliation  Service  makes  no  claim  to  the  Congress  that  it  has  "successfully" 
settled  any  particular  number  of  cases,  for  the  I'easons  set  forth  above,  and  for 
other  reasons  which  well  be  .set  forth  below.  Accordingly,  the  Service  presents  no 
figure  to  the  Congress  to  indicate  its  success  in  settling  cases. 

2.  In  paraphrase,  the  second  sentence  of  the  Secretary's  statement  says  that 
during  the  period  just  before  the  transfer  of  the  mediation  function  from  the 
Department  of  Labor  (presumably  the  fiscal  year  ending  June  30,  1947)  the 
United  States  Conciliation  Service  settled  without  subsequent  work  stoppage,  90 
percent  of  those  cases  it  handled  in  which  no  work  stoppage  had  occurred  before  its 
intercession. 

Comparison  with  the  performance  of  the  Federal  Mediation  and  Conciliation 
Service  requires,  first,  an  analysis  of  this  statement.  It  should  be  clearly  under- 
stood that  by  doing  so  we  do  not  question  or  impugn  the  Secretary's  figures  or  the 
past  performance  of  the  departmental  Service  and  its  officers.  Anyone  reading 
this  memorandum  as  constituting  a  criticism  of  the  practices,  procedures  or  re- 
porting methods  employed  during  the  fiscal  year  1947  by  the  former  Service  (the 
only  period  under  discussion)  will  have  no  justification  therefor.  The  sole  pur- 
pose of  the  discussion,  it  will  be  seen,  is  to  demonstrate  that  there  was  such  a 
difference  in  reporting  metliods  employed  by  the  two  agencies  that  a  comparison 
of  their  efficiency  is  impossible  on  a  statistical  basis. 

Presumably,  the  "over  90  percent"  figure  relates  to  the  thirty-fourth  annual 
report  of  the  Secretary  of  Labor  for  the  fiscal  year  ended  June  30,  1947,  in  which  it 
is  said,  "Where  the  Service  was  called  before  a  strike,  88.9  percent  of  the  threatened 
work  stoppages  were  averted."  [Emphasis  supplied.]  (P.  lOG.)  We  shall  pro- 
ceed on  the  assumption  that  reference  was  intended  to  be  made  to  the  88.9-percent 
figure  rather  than  the  "over  90  percent"  figure  in  the  Secretary's  statement. 

We  understand  that  in  the  fiscal  year  1947  the  United  States  Conciliation 
Service,  for  record  purposes,  treated  every  dispute  which  came  to  its  attention  and 
was  assigned  to  a  commissioner  as  a  "case"  excepting,  perhaps,  an  unascertained 
number  of  disputes  from  which  commissioners  withdrew.  Further,  it  appears 
that  the  dei)artmental  Service  was  not  limited  or  restricted  in  any  way  as  to  the 
size  or  kind  of  labor  dispute  in  which  it  intervened  during  the  fiscal  year  1947. 
Many  of  them  were  minor  grievance  disputes  or  contract  disputes  which  did  not 
significantly  affect  interstate  commerce.  Presumably  the  88.9-percent  figure  and 
the  "over  90  percent"  figure  include  in  the  computation  a  large  proportion  of  such 
cases. 

The  present  Service  keeps  its  records  on  the  basis  of  active,  "consultation"  or 
"stand-b}'"  cases.-  We  do  not  consider  it  desirable  to  make  any  representations 
here  with  respect  to  our  performance  with  respect  to  any  but  the  active  cases  in 
which  commissioners  of  the  Federal  Mediation  and  Conciliation  Service  person- 
ally participated  in  the  negotiations.  Moreover,  an  analysis  of  Federal  Mediation 
anid  Conciliation  Service  cases  includes  grievance  cases  when,  as  expressed  by 

'  Wc  assume  that  this  includes  disputes  which  arose  during  the  war  period  when  the  no-strike  pledge  was 
in  elTict  and  certification  by  the  Service  was  required  as  a  condition  precedent  to  National  War  Labor  Board 
juri.sdiclion. 

-  An  "active"  case  is  one  on  which  a  commissioner  actually  exerts  his  enereies  through  persona!  services 
a  "consultation"  case  is  one  in  which  he  ofTers  advice  but  does  not  actually  participate  in  negotiations; 
a  stand-by  case  is  one  in  which  the  jurisdiction  and  responsibility  of  the  Service  is  noted,  but  the  course  of 
negotiations  do  not  require  it  to  intercede.  See  First  Annual  Report  of  the  Federal  Mediation  and  Concilia- 
tion Service,  (pp.  29,  30). 
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the  applicable  statute,  they  were  cases  of  last  resort  or  exceptional  in  character. 
By  statute  and  declared  administrative  policy  the  Service  was  admonished  not 
to  attempt  to  settle  run-of-the-mill  grievances.  Statute  and  policy  also  kept  it 
out  of  disputes  in  which  the  etfect  on  commerce  was  not  substantial. 

Although  the  departmental  service  received  "strike  notices"  under  the  War 
Labor  Disputes  Act  only  48.3  percent  of  total  cases  closed  by  that  Service  Decem- 
ber 1946  through  June  1947  were  brought  to  its  notice  through  that  device.  For 
a  similar  period  (December  1947  through  June  1948)  71.2  percent  ^  of  total  cases 
closed  by  the  Federal  Mediation  and  Conciliation  Service  were  brought  to  its 
attention  through  the  30-day  notice  required  to  be  filed  under  section  8  (d)  of  the 
Labor-Management  Relations  Act,  1947,  by  either  party  desiring  to  terminate  or 
modify  an  agreement.  Thus,  as  a  matter  of  compulsory  statutory  procedure  the 
Federal  Mediation  and  Concihation  Service  was  almost  always  alerted  concerning 
a  labor  dispute  in  advance  of  a  stoppage;  in  a  large  number  of  cases  the  depart- 
mental service  came  into  a  dispute  after  the  stoppage  had  occurred.  These  cases 
are  specifically  excluded  from  the  88.9-percent  figure  mentioned  in  the  annual 
report  of  the  former  Secretary  and  the  "over  90  percent"  figure  mentioned  by  the 
present  Secretary.  The  Federal  Mediation  and  Conciliation  Service  computation 
includes  all  cases  in  which  there  was  active  participation  by  a  commissioner.  , 

With  these  explanations  made,  it  is  approjjriate  to  proceed  to  state  the  per- 
formance of  the  Federal  Mediation  and  Conciliation  Service  in  terms  most  com- 
parable to  the  figures  of  the  departmental  service. 

During  the  last  10  months  of  the  fiscal  year  1948  the  Federal  Mediation  and 
Conciliation  Service  closed  5,045  active  cases.  Of  this  number  4,735  did  not 
involve  a  work  stoppage  at  the  time  of  intercession;  4,228  cases  of  the  4,735,  or 
89.3  percent  were  settled  without  a  work  stoppage  occurring  after  the  commissioner 
interceded. 

3.  Having  made  the  comparison  stated  above,  it  is  most  important  to  observe 
that  the  Federal  Mediation  and  Conciliation  Service  cannot,  in  good  faith,  and 
will  not  take  credit  for  the  89.3-percent  settlement,  without  work  stoppage  of 
active  cases.  In  addition  to  what  has  been  said  under  "1"  above,  as  to  the 
factors  which  bring  about  settlement  it  is  necessary  to  point  out  most  carefully 
that  the  "settlement"  of  a  dispute,  even  when  a  commissioner  has  actively  worked 
with  the  parties,  does  not  mean,  necessarily,  that  he  has  brought  it  about.  This 
assumption  denies  credit  to  the  exertions  of  union  and  employer  negotiators 
which  frequently  contribute  much  more  to  the  settlement  than  the  most  earnest 
ministrations  of  the  mediator.  The  closest  analogy  is  in  the  field  of  medical 
practice.  A  family  doctor  who  prescribes  pills,  medicines,  and  treatments  for 
his  patient  may  feel  relieved  and  comforted  when  he  recovers  from  a  common 
cold  or  other  ailment;  he  never  knows  how  much  credit  should  be  given  to  natural 
processes,  the  resiliency  of  the  human  body  and  its  inherent  power  to  combat 
illness  by  internal  adjustments.  Doctors  no  longer  make  statistical  claims  for 
recoveries  in  such  cases  which  ignore  the  role  played  by  other  factors;  mediation 
services  are  learning  a  similar  forebearance  and  restraint. 

We  are  saying  here  that  success  in  mediation  is  not  susceptible  of  quantitative 
measurement.  The  contribution  of  a  mediator  is  a  most  elusive  factor  in  a  dis- 
pute settlement.  The  mediator  lubricates  the  gears  of  negotiation,  and,  in  some 
cases,  can  do  much  valuable  work  with  the  parties;  sometimes  his  mere  non- 
participating  presence  is  of  some  value;  sometimes  despite  the  best  will  in  the 
world  he  is  unable  to  make  any  contril)ution  whatever.  This  is  not  to  demean 
the  function  and  process  of  conciliation  and  mediation.  Its  value  in  those  dis- 
putes in  which  a  contribution  can  be  m.ade  by  a  commissioner  is  great;  there 
would  be  no  difficulty  in  securing  the  testimony  of  a  legion  of  employer  and  union 
negotiators  that  mediation  is  important  and  the  governmental  agency  engaged 
in  mediation  should  ever  strive  to  increase  its  efficiency. 

In  conclusion,  on  this  point  we  observe,  that  the  figures,  if  they  mean  anything, 
are  favorable  to  the  Federal  Mediation  and  Conciliation  Service.  The  Federal 
Mediation  and  Conciliation  Service  figures  disclose  "success"  in  mediation  at  a 
slightly  higher  percentage  than  do  those  of  the  departmental  service.  The  Federal 
Mediation  and  Conciliation  Service,  however,  deplores  the  employment  of  this 
statistical  method  as  a  means  of  appraising  and  evaluating  the  comparative 
efficiency  and  effectiveness  of  two  mediation  agencies,  or,  for  that  matter,  of  any 
mediation  agency.  Appraisal  requires  a  broader  basis  of  judgment.  No  claim  is 
made  here  for  the  efficiency  and  value  of  the  operations  of  the  Service  other  than 
its  reputation  among  the  unions  and  employers  to  whom  it  has  made  its  facilities 
available. 

3  In  the  last  4  months  of  1948  this  figure  rose  to  88  percent. 
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4.  We  come  now  to  the  relative  acceptability,  to  the  parties,  of  the  departmental 
and  the  independent  Service,  respectively.  How  is  this  to  be  measured  and 
judged?  Statistics  is  a  science  which  has  jii'eat  national  respect,  notwithstanding 
a  current  and.  perhaps,  a  temporary  lack  of  confidence  in  j)olitical  polls.  We  turn 
naturally  to  figures  to  enlighten  our  understanding  or  to  fortify  our  predilections 
and  prejudices. 

But  here  again  we  find  that  the  subject  matter  does  not  lend  itself  to  statistical 
proof.  Figures  are  available,  but  so  many  reservations  must  be  made  with  respect 
to  their  use  and  so  many  disparate  conditions  existed  when  they  were  collected, 
that  their  value  is  nil. 

An  analysis  of  the  cases  in  which  the  former  Service  interceded  upon  the  request 
of  one  or  both  parties,  and  which  were  closed  during  the  period  December  1946 
through  .June  1947  reveals  that  9.8  percent  of  the  requests  caine  from  employers. 

A  similar  analysis  for  the  new  Service  for  the  period  December  1947  through 
June  1948  reveals  that  14.5  percent  of  the  requests  came  from  employers. 

In  other  words,  a  greater  proportion  of  requests  come  from  employers  now  under 
the  new  Service  than  formerly  under  the  departmental  Service. 

We  shall  not  burden  this  memorandum  with  an  elaboration  of  all  of  the  reasons 
why  this  increase  is  wholly  without  significance  in  an  effort  to  ascertain  whether 
the  present  Service  is  or  is  not  more  acceptable  to  employers;  but  we  shall  mention 
a  few. 

During  the  cited  period  of  the  administration  of  the  departmental  service,  the 
War  Labor  Disputes  Act  required  unions  to  file  notices  if  they  intended  to  strike. 
Most  unions  filed  such  notices  as  a  matter  of  course.  There  was  no  provision 
for  employer  notices.  An  employer  seeking  mediation  was  obliged  to  resort  to 
the  method  of  "rec}uest."  Hence,  it  was  natural  that  a  relatively  large  percentage 
of  the  total  of  cases  assigned  derived  from  requests  for  mediation  from  employers. 

Under  the  Labor-Management  Relations  Act,  however,  either  party  desiring 
to  modify  or  terminate  an  existing  contract  was  required  to  give  a  30-day  notice 
to  the  Federal  ^Mediation  and  Conciliation  Service  (sec.  8  (d)).  These  statutory 
and  automatic  notices,  to  the  extent  of  71.2  percent  of  all  active  cases  closed  (88 
percent  for  the  last  4  months  of  1948)  largely  supplanted  "requests."  Hence,  in 
looking  at  "requests"  as  a  measure  of  the  degree  of  employer  acceptability,  we 
can  concern  ourselves  only  with  the  relatively  small  base  of  28.8  percent  of  active 
cases.     This  may  be  too  small  a  base  to  warrant  drawing  any  conclusions. 

Assuming,  however,  that  this  base  is  not  too  narrow,  we  must  consider  what  it  is 
that  prompts  a  request.  This  period  December  1947  through  June  1948  was  one 
of  a  high  level  of  production,  employment,  and  wages.  In  the  typical  dispute  it 
was  the  union  which  had  third-round  demands  to  make  on  management.  Em- 
ployers infrequently  filed  notices  of  demands  to  change  a  contract,  excepting  for 
tactical  reasons.  Under  these  circumstances,  clearly,  it  would  not  be  appropriate 
to  draw  any  conclusion  respecting  acceptability  from  the  "reque.st"  figures 
available. 

On  this  subject  the  Service  stands  on  the  presentation  of  the  Director  in  his 
statement  to  the  committee  on  February  1.  Commissioners  find  that  employer 
doors  closed  to  them  while  they  were  in  the  departmental  Service  became  ajar 
when  they  held  themselves  out  as  representatives  of  an  independent  agency. 
Many  employers  do  not  regard  Department  of  Labor  top  officials  as  impartial  in 
manaement-labor  disputes,  and  will  not  confide  in  them  or  their  subordinates  as 
they  do  in  commissioners  of  the  independent  Service.  The  possible  reasons  given 
for  this  attitude  are  contained  in  the  Director's  stateinent.  Whether  the  atti- 
tude of  these  employers  is  justified  or  not  is  beside  the  point  and  the  Service 
should  not  be  understood  to  impeach  the  impartiality  of  the  Secretary  of  Labor 
or  his  depjartmental  stafi".  It  is  not  impartiality,  but  an  unquestioned  and  broadly 
accepted  reputation  for  impartiality  that  is  indispensable  to  effective  mediation. 
It  is  for  this  reason  that  it  is  regarded  as  best,  in  furtherance  of  the  public  interest 
in  the  peaceful  settlement  of  labor  disputes,  that  mediation  be  performed  by  an 
agency  whose  activities  and  fuTictions  encourage  rather  than  raise  questions  as  to 
unions  and  employers  extending  to  it  their  completed  trust  and  confidence.  This 
can  only  be  done  by  an  agency  independent  of  the  Department  of  Labor  and  any 
other  department  which  might  be  charged,  rightly  or  wrongly,  with  respresenta- 
tion  of  the  economic  groups  in  dispute. 

Senator  Morse.  As  I  listoned  to  yoii  this  momin<r,  Mr.  Ching;,  dis- 
ciissino;  tlio  limitations  of  jm-isdiction  on  tlio  Conciliation  Service,  it 
took  me  back  to  the  early  days  of  the  War  Labor  Board,  when  we 
discussed  what  jurisdiction  our  Board  should  exercise.    You  will  recall 
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my  famous  Raleigli  Hotel  barber  shop  hypothetical  .problem,  when  I 
took  the  position  that,  of  course,  we  were  at  war,  and  that  any  dis- 
pute that  we  found,  as  a  matter  of  fact,  led  to  an  interference  with  the 
prosecution  of  the  war  was  a  dispute  over  which  we  could  take  juris- 
diction. You  recall  this  arg'ument  developed  after  the  San  Francisco 
hotel  case.  Somebody  asked  me  if  I  would  take  jurisdiction  over  the 
barber-shop  dispute  arising  out  of  the  Raleigh  Hotel  situation,  and 
I  said  I  thought  I  might  in  view  of  the  fact  that  one  floor  of  that  hotel 
at  that  time  was  occupied  by  a  Government  agency,  and  if  that  dis- 
pute led  to  a  work  stoppage  in  the  hotel,  which  in  turn  led  to  a  sympa- 
thetic strike  by  the  elevator  oj^erators,  which  in  turn  led  to  a  refusal 
of  the  teamsters  to  deliver  laundry,  that  finally  led  to  practically  the 
closing  of  the  hotel,  I  thought  we  ought  to  get  into  it. 

I  am  not  so  sure  at  this  time  about  your  vote.     [Laughter.] 

A  majority  of  the  Board  agreed  with  me,  and  we  laid  down  the  rule 
of  policy  that  we  would  pass  on  each  case  and  apply  it  in  any  case  that 
we  thought  as  a  matter  of  fact  interfered  with  the  prosecution  of  the 
war,  even  remotely. 

Mr.  Ching.  Yes;  I  recall  that. 

Senator  Morse.  I  call  your  attention  to  that  because  I  am  a  little 
disturbed  about  the  comments  or  criticisms  that  one  hears  as  to 
whether  or  not  imder  existing  law  the  restriction  on  the  jurisdiction  of 
the  Conciliation  Service  has  not  in  some  instances  been  rather  costly 
to  industrial  peace  because  a  little  case  sometimes  leads  to  a  big  case, 
and  that,  therefore,  complete  discretion  ought  to  be  left  to  the  Con- 
ciliation Service,  unhampered  by  legislative  restrictions  in  the  taking 
of  jurisdiction.     Do  you  have  an  opinion  on  that? 

]\Ir.  Ching.  We  have  been,  I  think,  not  attempting  to  evaluate  its 
importance  because  of  the  size  of  the  operation.  We  have  taken  into 
consideration  the  factors  that  you  are  discussing. 

Our  trouble,  if  it  is  entirely  open,  in  any  case  affecting  commerce— 
the  trouble  is  in  keeping  out  of  the  case  that  which  you  know  is 
unimportant.  Good  judgment  dictates  that  the  Federal  Government 
should  not  be  in  there,  and  if  you  get  into  one  then  you  establish  a 
precedent  and  you  get  into  others,  and  don't  overlook  in  writing  legis- 
lation the  protection,  or  some  reference  at  least,  to  these  State  agencies 
and  their  ability  to  handle  these  cases. 

It  says,  in  the  present  proposal,  something  about  cooperation  with 
State  agencies.  That  is  very  sound,  because  you  have  to  have  that 
cooperation;  but  I  do  not  think  there  is  sufficient  recognition  of  the 
State  agency  or  any  attempt  to  draw  the  line  when  the  State  agencies 
function  or  the  Federal  Government  ceases  to  function. 

Your  difficulty  comes  in  this:  To  keep  us  out  of  this  small  case  or 
these  small  cases  rather  than  to  get  .us  in.  I  think  we  will  always  be 
in  most  of  the  cases  that  are  important,  but  my  thinking  is  that  if 
there  is  not  some  restriction  we  are  going  to  be  in  too  many.  You 
are  going  to  build  something  in  the  way  of  case  loads  for  the  Service, 
and  the  natural  desire  would  be  for  people  to  go  in  and  get  lots  of 
cases  recorded,  regardless  of  their  importance  or  size. 

Senator  Morse.  Let  me  put  the  question  this  way:  If  the  law  does 
not  forbid  you  to  go  into  any  particular  case,  and  if  at  the  same  time 
it  does  not  require  you  to  go  into  a  particular  case  but  leaves  the  en- 
tire question  to  the  sound  discretion  of  the  Service,  are  you  not  in  a 
better  position  then  to  provide  immediate  relief  from  a  threatened 
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spread  of  an  industry  dispute  fire  than  if  you  first  have  to  get  Federal 
permission  to  send  the  ''fire"  service  out  to  them? 

Mr.  Ching.  I  think  that  an  admonition  should  be  in  the  law  to  the 
Service,  but  there  is  a  conflict  always  as  between  the  Federal  and  State 
because  most  of  these  State  laws  say  that  any  labor  dispute  arising 
within  the  State  of  Blank,  so  far  as  the  State  is  concerned,  they  have 
complete  absolute  jurisdiction  over  all  cases.  I  think  that  an  ad- 
monition to  the  Federal  Mediation  Service,  an  expression  of  the  will 
of  the  Congi-ess  as  to  the  type  of  case  they  are  expected  to  get  into, 
would  be  sufhcient.  Then  you  would  leave  it  to  the  discretion  of  the 
Service.  If  it  is  wide  open,  the  pressures  that  come  up  from  a  lot  of 
quarters  to  get  into  minor  cases — it  is  pretty  hard  to  resist ;  and ,  once 
you  get  started  on  that  road,  you  find  yourself  getting  into  every  type 
of  case,  many  times  to  the  dissatisfaction  of  the  State  agencies  that 
may  be  operating  in  that  field. 

Senator  Morse.  As  I  understand  it,  you  do,  by  regulation  and  in- 
ternal policies,  advise  your  conciliators  not  to  get  into  any  case,  even 
though  it  may  be  mixed,  if  the  State  services  have  manifested  the 
desire  to  get  into  it  or  are  available  to  get  into  it. 

Mr.  Ching.  If  the  effect  on  commerce  will  be  "minor",  as  the 
present  law  puts  it,  and  a  State  agency  is  available,  we  tiy  to  keep  out. 

Senator  ATorse.  Yes. 

Now,  I  would  like  to  go  into  the  emergency  dispute  section  of  the 
proposed  bill  and  the  relationship  of  it  to  your  report,  because  I  think 
here  again  we  are  dealing  with  a  section  of  the  proposed  new  law  that 
has  probably,  undoubtedly,  the  maximum  of  public  interest,  and 
should. 

Under  the  present  procedure,  if  you  have  a  dispute  in  industry  that 
Ave  can  generally  recognize  to  be  of  national  importance,  the  Con- 
ciliation Service  is  in  there  right  away.  It  is  the  first  Federal  arm 
that  gets  in  and  offers  aid  to  the  parties,  and  conciliation  and  media- 
tion proceeds.  But  suppose  that  nevertheless  a  strike  occurs.  The 
information  that  the  President  now  receives  as  to  whether  it  is  a 
dispute  of  such  national  emergency  character  as  to  require  Presidential 
interference  is  information,  for  the  most  part,  based  upon  findings  and 
recommendations  of  your  Service,  is  it  not? 

Mr.  Ching.  I  think  that  is  quite  true. 

Senator  Morse.  Therefore,  under  the  existing  law,  the  injunctive 
steps  that  are  taken  thereafter  are  dependent  pretty  much  upon  the 
information  as  to  the  facts  submitted  to  the  President  by  your  Service, 
is  that  not  true? 

Mr.  Ching.  That  is  bearing  on  whether  it  is  a  national  emergency 
or  not.  Of  course,  we  give  all  the  information  we  can,  but  the  respon- 
sibility of  the  determination  of  whether  it  is  a  national  emergency  or 
not  and  whether  national  safet}^  or  health  is  involved  is  up  to  the 
President. 

Senator  Morse.  What  mformation  and  evidence  you  submit  is 
certainly  very  helpful  to  the  President  in  determining  whether  it  is  a 
national  emergency,  because  that  information  tells  to  what  extent 
the  strike  is  spreading  and,  if  it  is  a  case  of  a  spreading  strike,  what 
effect  it  is  having  on  other  disputes,  what  the  danger  is  that  there  are 
a  lot  of  sympathetic  movements  going  to  develop. 

Mr.  Ching.  Yes. 
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Senator  Morse.  That  always  has  a  bearing  on  the  national  emer- 
gency character — — 

Mr.  Ching.  Yes. 

Senator  AIorse.  And  then  you  have  your  injunctive  period  under 
the  existing  law,  and  the  Presidential  fact-finding  board  at  work,  with 
the  legislative  restriction  of  not  being  allowed  to  make  recommenda- 
tion, although  I  think  some  of  them  have  done  a  remarkably  subtle 
job  in  their  report;  but  they  are  not  supposed  to  make  recomenda- 
tions. 

Now,  as  I  understand  your  report,  you  are  of  the  opinion  that  the 
prohibition  against  restrictions  should  be  left  in,  and  the  discretion  to 
make  or  not  make  recommendations  should  be  left  with  the  fact- 
finding board. 

Mr.  Ching.  Yes. 

Senator  Morse.  With  which  I  am  in  complete  sympathy. 

Now,  after  that  fact-finding  board  has  made  its  report,  the  injunc- 
tion lifts,  does  it  not,  after  the  cooling-ofi^  period  has  passed? 

Mr.  Ching.  Under  our  existing  law,  the  NLRB  has  20  days,  after 
the  60  days,  in  which  to  make  its  report,  and  after  that  the  injunction 
is  automatically  lifted. 

Senator  Morse.  And  the  men  are  free  to  strike? 

Mr.  Ching.  Yes. 

Senator  Morse.  And  in  some  instances  they  have  done  so,  the 
maritime  case  being  the  most  noteworthy  example. 

Now,  the  question  of  national  health  and  safety  is  just  as  important 
at  that  point  as  it  was  at  the  beginning,  is  it  not? 

Mr.  Ching.  It  is. 

Senator  Morse.  But  all  that  can  happen  then,  under  the  existing 
law,  is  for  the  President  to  make  a  recommendation  to  the  Con- 
gress  

Mr.  Ching.  Right. 

Senator  Morse.  As  to  what  action  he  may  wish  to  take  or  wish  the 
Congress  to  take. 

Of  course,  in  the  maritirhe  situation,  the  Congress  was  not  even  in 
session,  was  it? 

As  far  as  I  know,  we  have  not  had  a  report  on  that  case  yet  from 
the  President. 

Mr.  Ching.  I  don't  know  whether  the  President  has  made  a  report. 
I  think  he  has  made  a  report.     I  do  not  know. 

Senator  Morse.  I  doubt  it.  You  may  check  that,  but  I  do  not 
think  we  have  it. 

I  suppose  he  might  say,  with  some  merit,  in  view  of  the  fact  that 
the  strike  was  finally  settled,  it  would  be  very  moot  for  him  to  submit 
a  report  at  this  late  date,  with  which  I  disagree. 

I  still  think,  under  the  present  provisions  of  the  Taft-Hartley  law, 
we  ought  to  have  a  Presidential  report,  because  the  purpose  of  those 
Presidential  reports,  among  other  things,  is  to  inform  the  public  as 
to  exactly  what  happened,  as  the  President  saw  it,  and  I  think  such 
reports  could  lay  a  precedential  foundation  for  future  cases.  Be  that 
as  it  may,  what  I  am  trying  to  draw^  out  from  this  examination  is 
that,  as  you  have  indicated  in  your  report,  under  the  existing  emer- 
gency provisions  of  the  Taft-Hartley  law  we  can  get  into  a  situation 
where  we  can  have  a  very  costly  strike  after  running  the  gamut  of  all 
the  provisions  of  the  present  bill,  and  so,  to  that  extent,  it  would 
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seem  to  have — the  present  bill — some  false  teeth  in  it,  too,  woultl  it 
not? 

Mr.  Ching.  There  is  no  question  but  that  you  come  to  the  place 
where  a  strike  can  go  on  with  the  same  devastating  effect  that  would 
occur  if  the  strike  had  taken  place  before  any  action  was  taken  by 
the  Government. 

Senator  Morse.  Therefore,  if  a  union  is  strong  enough — and  I  think 
we  would  want  strong  unions — if  the  union  is  strong  enough  under 
the  existing  law  to  hold  its  men  together  and  wait  for  the  fact-finding 
report  and  still  remain  adamant,  you  can  have  a  strike  in  spite  of  the 
antiparalysis  phrase  of  the  Taft-Hartley  law. 

Mr.  Ching.  That  is  quite  true. 

Senator  Morse.  Now,  let's  go  into  the  question  of  the  strike  itself. 
Did  you  take  the  position  that  in  so-called  national  emergency  cases, 
the  right  to  strike  should  be  absolutely  prohibited? 

Mr.  Ching.  I  stated  previously  that  I  will  think  out  loud  for  the 
committee.  I  am  not  making  any  recommendation.  I  would  like  to 
explore  that. 

When  you  deny  the  right  to  strike,  then  it  seems  to  me  that  the 
Government  is  obligated  to  set  up  suitable  machinery  so  that  the 
people  who  are  denied  the  right  to  strike  may  have  the  same  oppor- 
tunity that  they  would  have  under  collective  bargaining,  to  have,  say, 
their  side  of  the  case  explored;  so,  that  presupposes,  and  again  I  am 
thinking  out  loud — that  presupposes  some  form  of  compulsory 
arbitration. 

Well,  assume  that  you  have  compulsory  arbitration,  and  you  have 
an  award  of  the  arbitration  board,  and  one  side  or  the  other  will  not 
comply  with  the  award.     WTiat  do  we  do  then? 

You  are  in  the  same  place  then  as  you  were  before. 

I  do  not  know  what  the  answer  is. 

Senator  Morse.  That  is  the  question  I  was  trying  to  get  to, 
WTiat  do  you  do  there? 

Mr.  Ching.  You  don't  use  an  injunction,  then  a  certain  time  period 
runs  out,  then  you're  faced  with  that  situation — what  do  you  do? 
You  do  use  an  injunction,  and  if  a  substantial  portion  of  people,  a 
sufficiently  large  group  of  people  should  say,  "We  won't  obey  this 
injunction" — what  do  you  do  then? 

Those  are  the  questions  that  always  come  up  in  any  exploration  of 
this  subject,  and  frankly  I  do  not  laiow. 

Senator  Morse.  Do  you  think  we  ought  to  put  them  in  the  Army? 

Mr.  Ching.  I  think  we  have  to  be  extremely  careful  that  we  do 
not  expose  the  impotency  of  democracy.  I  think  we  have  to  work 
through  democratic  channels,  that  is,  still  do  it  as  much  as  possible 
by  persuasion. 

Senator  Morse.  In  other  words,  we  have  to  stay  within  the  frame- 
work of  public  opinion  and  keep  both  parties  constantly  aware  of 
the  fact  that  in  the  long  run,  although  they  may  win  an  individual 
strike  or  lock-out,  if  they  lose  public  opinion,  they  lose  their  case. 

Well,  now,  I  want  to  deal  for  a  moment  on  the  meaning  of  health 
and  safety  in  these  national  emergency  disputes,  because  I  think  it  is 
a  phrase  that  is  being  very  glibly  used  in  America  as  an  over-all 
excuse  in  so-caUed  national  emergency  labor  disputes,  to  have  the 
Government  step  in  and  take  whatever  forceful  action  is  necessary 
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to  maintain  normal  operations  of  economy.     That  is  the  premise  I 
question. 

If  you  will  bear  with  me  for  a  moment,  and  I  am  soi-ry,  Mr.  Chair- 
man, to  take  so  much  time,  but  I  know  of  no  other  tribunal  or  forum 
where  we  can  secure  from  a  witness  as  able  as  this  one,  what  I  think  will 
be  a  worth-while  opinion  on  this  problem. 

Let  us  take  a  utilities  case,  where  this  law  has  been  enforced,  and 
still  a  strike  occurs,  to  the  great  detriment  of  a  city. 

If  you  are  going  to  use  Government  compulsion  to  protect  the 
national  health  and  safety,  do  you  think,  Mr.  Ching,  that  the  Govern- 
ment should  take  those  actions  necessary  and  at  least  try  to  maintain 
complete  economic  life  of  the  community  as  it  existed  prior  to  the 
strike,  or  should  it  take  those  steps  necessary  to  simply  operate  those 
facilities  of  the  city  necessary  to  protect  health  and  safety? 

Mr.  Ching.  Well,  if  I  understand  your  question.  Senator  Morse, 
you  say:  If  it  were  necessary,  in  the  case  of  a  large  electric  light  com- 
pany, to  take  over,  should  the  Government  only  operate  sufficient  of 
the  facilities  to  take  care  of,  we  will  say,  the  hospitals,  and  so  forth? 
Was  that  the  type  of  question? 

Senator  Morse.  Yes. 

Mr.  Ching.  I  would  not  have  an  opinion.  I  think  it  would  de- 
pend pretty  largely  on  what  the  situation  is.  I  am  thinking  again  of 
this  situation  that  confronted  us  recently  in  New  York,  where  we  had 
a  tugboat  strike  there,  with  12,000,000  people  that  might  be  affected, 
and  affected  very  seriously,  if  that  strike  had  taken  place. 

There  was  the  question  of  fuel,  and  some  of  the  food  supply,  and  so 
forth. 

I  assume,  in  that  kind  of  a  case,  you  could  distinguish — I  assume 
that  in  that  kind  of  a  case  you  could  say,  "All  right,  the  Government 
will  operate  sufficient  to  furnish  fuel  to  maybe  schools  and  hospitals 
and  homes  to  the  extent  that  it  is  necessary." 

And  I  assume  you  could  draw  some  line  there,  but  I  think  it  depends 
pretty  largely  on  the  kind  of  a  case  it  is. 

Senator  Morse.  It  absolutely  depends  on  the  fact  of  each  individual 
case. 

Wliat  I  am  trying  to  draw  out  by  this  examination  is,  if  we  start 
with  the  premise  that  labor  shall  be  preserved  in  its  right  to  strike, 
then  the  public  has  to  get  it  out  of  its  head  that  labor  can  exercise 
that  right  without  public  inconvenience  and  injury;  that  that  right, 
itself,  is  going  to  be  recognized  as  a  right  of  freedom,  it  is  not  one 
that  can  be  granted  with  the  public  not  suffering  some  inconvenience 
as  the  result  of  it. 

It  seems  to  me  that  sometimes  in  these  matters  of  national  emer- 
gency dispute  cases,  the  public  seems  to  take  the  attitude  that  al- 
though labor  shall  have  the  right  to  strike,  it  can  do  nothing  to  in- 
convenience the  public.  To  me  those  are  just  irreconciliable  concepts, 
because  the  purpose  of  the  strike  is  to  bring  economic  power  to  bear, 
both  on  the  employer  and,  in  some  degree  let  us  say  frankly,  upon 
the  public  in  an  endeavor  to  get  the  public  to  start  giving  some  heed 
and  attention  to  the  causes  of  the  strike. 

If  that  is  not  one  of  the  purposes  of  the  strike,  I  don't  know  what 
the  purpose  is. 

Let  me  press  it  a  bit  further.  If  we  have  to  render  a  judgment,  as 
a  government,  in  a  national  emergency  dispute,  then  it  is  not  the  ob- 
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ligation  of  the  Government,  if  it  is  really  going  to  protect  the  right 
to  strike,  not  to  take  any  action  favorable  to  the  employer  which  will 
break  the  strike,  over  and  beyond  taking  the  action  that  the  Govern- 
ment ought  to  take  to  protect  the  public  interest  and  health  and 
safety? 

Mr.  Chixo.  I  don't  think  the  Government  should  go  beyond  pro- 
tecting the  health  and  safety  of  tlie  people. 

Senator  Morse.  You  can  define  it  in  an  individual  case  by  a  factual 
analysis.  That,  at  least,  ought  to  be  the  principle  the  Government 
should  follow. 

A^Ir.  Ching.  That  is,  under  the  emergency  powers,  I  am  now  talking 
about. 

Senator  Morse.  Let's  look  at  the  restriction  on  the  right  to  strike 
during  the  80-day  period. 

Do  you  think  it  is  true  that  one  of  the  reasons  for  labor's  resentment 
against  the  SO-da}"  cooling  off  period,  so-called,  is  that  under  the  pres- 
ent procedures  of  the  act,  the  Government  says  to  labor:  "You  must 
work  for  a  period  of  time  under  the  dh'ection  and  the  orders  of  the 
employer,  or  go  to  jail  for  contempt."  And  labor  says:  "^'Ve  think 
that  interferes  with  an  inalienable  right  to  work  as  we  choose." 

Mr.  Chixg.  I  have  heard  that  statement  made. 

Senator  Morse.  That  labor  expresses  that  feeling? 

Mr.  Chixg.  Yes. 

Senator  Morse.  Now,  mark  you,  I  am  not  arguing  that  the  Gov- 
ernment should  not  exercise  a  strong  arm  if  necessary,  to  protect  the 
public  interest  when  any  group,  labor  or  any  other,  endangers  the 
national  health  and  safety.  I  have  always  taken  the  position,  in  deci- 
sion after  decision,  that  labor  has  to  exercise  its  right  to  strike  in  a 
manner  commensurate  with  the  public  health  and  safetj^.  But,  we 
need  to  redefine  some  of  our  conceptions  of  health  and  safety.  To  the 
extent  that  Government  comes  in  by  way  of  an  injunction  and  says, 
"For  this  period  of  time,  you  must  not  strike,  or  if  you  must  exercise 
your  right  to  strike,  it  must  be  done  in  accordance  with  these  restric- 
tions," doesn't  the  Government  have  a  corollary  duty  to  say  to  the 
employer — unless  you  are  willing  to  assume  it  is  always  labor's  fault 
in  these  cases,  and  I  have  yet  to  see  one  of  those — that  "To  the  same 
extent  that  we  exercise  control  over  labor  and  interfere  with  its  rights, 
so,  too,  arc  we  going  to  interfere  with  your  right  as  a  property  owner, 
in  this  instance,  and  you  are  going  to  lose  some  of  your  rights  for  a 
corresponding  period  of  time"? 

Mr.  Ching.  I  am  afraid.  Senator,  that  you  are  trying  to  make  me 
overstep  what  I  said  before,  that  I  did  not  want  to  get  into  contro- 
versial subjects,  and  now  you  are  on  a  highly  controversial  subject. 

Senator  Morse.  I  am  sorry. 

Mr.  Chixg.  I  am  not  trying  to  evade  the  answer. 

Senator  Morse.  I  mean  it  when  I  say,  and  I  have  said  it  before, 
that  there  is  no  man  whose  judgment  I  would  rather  have  than  yours. 

Mr.  Chixg.  Thank  you. 

Senator  Morse.  And  I  think  I  have  got  my  fingers  on  a  very  im- 
portant point  here. 

If  the  Congress  really  means  to  balance  the  equities  and  interests  in 
these  cases,  because  I  think  I  know  something  about  labor's  resent- 
ment to  the  injunctive  process,  unless  the  result  of  the  exercise  of  the 
injunctive  process  in  a  national  emergency  case  also  is  detrimental  to 
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the  employer,  you  are  never  going  to  overcome  labor's  resentment  to 
the  injunctive  features  of  the  Taft-Hartley  law. 

Mr.  Ching.  We  had  one  interesting  case,  in  the  case  of  the  Oak 
E,idge  atomic  energy  operation,  where  it  was  the  employer  who  was 
forcing  the  issue  and  the  em])loyer  was  trymg  to  change  the  conditions. 
That  was  the  sole  issue  in  the  case,  so  the  injunction  maintaining  the 
status  quo  prevented  the  employer  in  that  case  from  making  the 
changes  the  employer  desired. 

Senator  Taft.  It  worked  both  ways? 

Mr.  Ching.  It  worked  both  ways. 

Senator  Morse.  Yes;  it  does. 

Mr.  Ching.  In  that  kind  of  a  case  it  does. 

Senator  Morse.  That  is  the  whole  approach  I  am  trying  to  make, 
in  the  law  we  are  striving  to  draft.  I  want  to  see  that  all  this  pro- 
cedure works  both  ways,  and  I  want  to  Soay,  as  much  as  we  can,  within 
the  framework  of  voluntarism,  mediation  and  conciliation  and  arbitra- 
tion, with  the  Government  saymg  "You  must"  in  only  the  most 
extraordinary  chcumstances,  but  reserving  a  clear  right  of  Govern- 
ment to  say  "must,"  if  necessary,  to  both  sides. 

I  want  to  participate  here  this  mornmg  m  a  conversation  with  you 
of  past  experiences  on  a  similar  case  during  the  wartime,  but  I  think 
you  would  agree  with  me,  Mr.  Ching,  that  there  is  one  thing  we  did 
on  the  War  Labor  Board;  When  we  stepped  in,  on  a  so-called  emerg- 
ency case,  we  stepped  in  on  the  necks  of  both  sides. 

Mr.  Ching.  I  quite  agree  with  you. 

Senator  Morse.  And  we  were  criticized  for  it.  It  is  an  awful 
power,  and  even  to  talk  about  the  exercise  of  such  power,  I  am  going 
to  be  one  that  insists  that  it  works  both  ways. 

Leaving  that  subject  for  a  moment,  let  me  ask  you  a  question  about 
measuring  the  efficiency  of  your  Service  as  an  independent  agency,  as 
contrasted  with  the  agency  when  it  was  a  part  of  the  Department  of 
Labor. 

Do  you  know  of  any  quantitative  formula  that  can  be  devised  to 
measure  the  qualitative  efficiency  of  your  Service? 

Mr.  Ching.  I  think  it  is  extremely  difficult,  Senator,  to  get  any 
statistics  that  would  mean  much.     We  will  see  what  we  can  get. 

Now,  I  am  basing  my  opinion  on  this:  I  think  it  is  fair  to  assume 
that  if  you  will  increase  salaries,  you  get  better  people,  and  you  would 
probably  improve  the  quality  of  the  people  you  have  when  they  are 
better  paid.  We  increased  salaries  in  the  Service  on  a  new  scale.  We 
have  not  added  any  more  people.  I  think  we  are  doing  the  work,  as 
much  work  as  was  done  before  on  a  case-load  basis,  and  I  think  it  is 
done  in  my  opinion  a  little  bit  more  effectively  because  I  think  the 
work  that  is  being  done  now  by  our  men  is  being  done  in  a  way  that 
when  a  thing  is  settled  and  they  go  away,  it  is  with  the  idea  of  leaving 
a  better  relationship  between  the  parties.  That  is  one  of  the  fo-st 
things  I  insisted  upon  when  I  came  in  the  Service — not  to  get  a  case 
settled,  that  didn't  mean  a  thing,  but  on  the  basis  that  better  relation- 
ships were  established  and  then  you  would  not  have  to  go  back  again. 
That  was  an  important  contribution,  and  I  think  more  and  more  that 
is  being  done,  and  the  only  way  I  can  adjudge  of  that  is  from  dis- 
cussions from  men  all  over  the  country,  and  I  will  read  the  record  on 
that,  those  contacts  with  the  Service  over  the  country. 
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Senator  Morse.  Mr.  Ching,  I  want  to  ask  you  a  few  questions  on 
the  vaTiables  of  the  statistics,  and  any  comparison  of  the  figures  of  the 
old  Service  with  the  new  Service. 

Have  you  changed  the  rules  and  regulations  governing  reporting 
in  conciliation  cases  from  what  the  rules  and  regulations  were  under 
the  old  Service? 

Mr.  CmxG.  Yes.  I  beHe\e  in  this,  and  the  staff  organization 
believes  in  this  system  of  operation,  and  to  the  extent  that  you  can 
place  responsibihty  and  authority  out  in  a  region,  to  that  extent  you 
get  l:)etter  service  and  more  efficient  operation. 

We  do  not  have  the  same  reporting.  We  do  not  have  any  field- 
operations  division  in  Washington  now.  We  are  not  getting  a  lot 
of  reports  back  into  Washington  for  someone  to  look  over  and  tell 
them  whether  they  are  good  reports  or  not.  That  is  done  out  in  the 
field  by  our  regional  directors  who  are  wholly  responsible  for  that, 
and  they  report  to  us  all  the  significant  cases  they  have  information  on, 
weekly  or  monthly  reports,  so  they  call  them  to  your  attention  but 
we  are  not  getting  all  the  reports  centered  in  Washington  as  they  were 
before,  because  we  believe  the  efl'ective  place,  the  place  the  job  can 
be  done  best,  is  out  in  the  field. 

Senator  Morse.  Mr.  Ching,  the  Secretary  of  Labor  said  in  his 
report  on  page  3: 

During  the  34  years  of  its  existence  in  the  Department,  the  Conciliation  Service 
successfully  settled  more  than  100,000  cases  where  serious  disputes  had  arisen. 

Do  you  know  of  any  criteria  that  we  can  turn  to  in  judging  whether 
the  cases  were  successfully  settled,  as  referred  to  in  such  statistics, 
whether  by  the  old  Conciliation  Service  or  you? 

Mr.  Ching.  That  is  a  pretty  difficult  question  to  answer,  Senator: 
when  is  a  case  successfully  settled? 

Most  people  would  say  a  case  is  successfully  settled  when  it  is  set- 
tled at  all,  and  you  get  under  way  and  there  is  no  strike  there. 

Now,  I  assume  that  that  would  be  our  measuring  stick,  too.  If  we 
get  a  case  settled,  it  is  successfuly  settled,  and  we  have  no  statistics 
we  can  turn  over  to  you,  on  any  other  basis  except  this  knowledge 
that  we  have,  that  our  men  realize  today  that  they  have  the  responsi- 
bility, when  they  do  settle  a  case,  to  try  to  establish  and  leave  better 
relations,  better  contract  provisions,  and  leave  things  with  the  em- 
ployer and  imion  that  will  prevent  a  recurrence. 

So,  I  do  not  tliiuk  that  a  case  that  is  settled  is  ever  unsuccessfully 
settled.  I  think  that  any  case  that  is  settled  is,  to  a  certain  extent, 
successful. 

Senator  Morse.  When  you  took  over  the  Service,  you  changed 
your  system  of  reporting  of  your  field  offices  in  order  to  at  least  avoid 
any  basis  for  the  criticism  that  the  Conciliation  Service  was  claiming 
credit  for  settling  cases  when,  in  some  instances,  all  that  was  possibly 
done  was  where  a  conciliator  called  up  one  or  both  parties  and  offered 
his  services,  and  thereafter  the  dispute  was  settled  between  the  parties? 

Mr.  Ching.  One  of  the  first  statements  I  made  to  the  regional 
directors  was,  if  they  started  putting  in  any  phony  statistics,  I  was 
going  to  have  something  to  say. 

Senator  Morse.  You  made  that  statement  to  the  regional  directors 
because  you  had  reason  to  believe  that  some  statistics  had  been 
phony? 
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Mr.  Ching.  No — no;  but  I  didn't  want  any. 

Senator  Morse.  I  think  it  is  interesting,  though,  that  you  should 
send  out  those  instructions,  and  may  I  ask  if  you  sent  them  out 
because  you  had  heard  that  the  Concihation  Service  had  padded  its 
statistical  record? 

Mr.  Ching.  No,  sir;  but  I  suspected  there  was  an  opportunity 
there  for  people  to  do  it,  if  they  wanted  to,  and  I  didn't  want  them 
to  do  it  to  me. 

Senator  Morse.  You  had  never  heard,  Mr.  Ching,  that  the  Con- 
ciliation Service  claimed  credit  for  settling  cases  in  which  it  had  been 
only  a  nominal  participant  in  the  case? 

Mr.  Ching.  Yes.     I  have  heard  such  statements,  Senator. 

Senator  Morse.  Let  me  give  a  bit  of  testimony  here. 

I  arbitrated  a  great  many  cases  on  the  west  coast,  and  in  several 
cases  there  was  a  conciliator  sitting  there  as  an  observer,  and  I  sub- 
sequently found  in  the  records  of  the  Department  of  Labor,  when  I 
got  through,  that  he  always  included  those  cases  as  a  part  of  his  record 
of  successful  settlements. 

I  don't  mind  sharing  the  honor  with  him,  but  he  never  did  anything, 
as  far  as  settling  a  case  was  cojicerned,  other  than  sit  there  and 
observe. 

Mr.  Ching.  I  think,  Senator,  that  an  explanation  is  due  there. 

I  would  not  blame  anyone,  if  that  is  what  happened,  because  I 
think  that  too  much  empliasis  was  put  on  statistical  reports,  and  not 
the  cases  handled,  both  by  the  Appropriations  Committee  of  the  Con- 
gress and  the  Budget  Bureau.  That  may  have  had  something  to  do 
with  it.  The  Service  has  a  big  job  to  do  and  needed  an  expanded  staff. 
One  of  the  ways  to  justify  and  demonstrate  its  personnel  needs  was  by 
emphasis  on  work  load  and  case  statistics.  It  was  a  perfectly  natural 
thing  and  an  understandable  thing  for  the  Service  to  do.  I  do  not 
say  the  statistics  were  phony;  but  the  Service  while  in  the  Depart- 
ment, almost  felt  compelled  to  give  them  undue  emphasis.  That  should 
not  be  done  today. 

When  I  took  over  the  Service,  I  tried  to  emphasize  the  other  thing; 
that  the  best  conciliator,  the  best  mediators  we  have  in  the  Ser\^ice 
are  the  fellows  who  do  not  have  any  cases  in  their  areas,  who  are  busy 
in  their  areas  promoting  human  relations  in  plants  and  industrial 
places,  and  don't  have  any  dispute  cases  at  all.  That  is  the  most 
successful  man,  from  my  point  of  view. 

Senator  ]\Iorse.  That  is  exactly  the  answer  I  had  been  striving  for, 
Mr.  Ching:  that  the  overemphasis  on  statistics,  at  least  prima  facie, 
is  not  a  good  test  for  measuring  the  success  of  the  Conciliation  Service 
or  any  other  department  of  the  Government. 

Mr.  Ching.  Certainly  not. 

Senator  Morse.  I  want  to  go  back  to  one  other  question,  on  the 
emergency  disputes,  because  it  is  that  section  that  I  am  at  work  on, 
trying  to  find  some  bit  of  ground  here  between  the  Tobin  bill  and  the 
Taft-Hartley  bill,  because  I  think  there  must  be  a  middle  ground. 

I  would  like  to  ask  you  if  you  think  it  will  be  helpful  if  the  recom- 
mendation for  an  injunction  should  be  vested  in  the  head  of  the  Con- 
ciliation Service; 

Mr.  Ching.  No.  I  do  not  think  that  the  Conciliation  Service,  the 
Mediation  Service,  should  have  any  law-enforcement  power  or  be 
permitted  to  recommend  the  use  of  law  enforcement. 
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In  other  words,  the  only  asset  the  jMediation  Service  has  is  the 
confidence  the  parties  have  in  it,  and  they  must  avoid  controversies. 
I  think  when  the  Mediation  Service  makes  a  report  that  they  are 
through.  They  have  tried  all  persuasion,  and  then  another  arm  of 
the  Government  must  step  in  to  see  what  they  can  do. 

Senator  Morse.  Do  you  have  a  comment  to  make  as  to  whether 
or  not  that  recommendation  should  be  vested  in  the  National  Labor 
Relations  Board? 

Mr.  Ching.  As  to  what? 

Senator  Morse.  As  to  whether  the  situation  has  reached  a  point 
that  an  injunction  in  a  national  emergency  case  should  issue. 

Mr.  Ching.  It  would  seem  to  me  that  that  is  a  Presidential  re- 
sponsibility, in  that  case;  because  when  I  am  talking  about  a  national 
emergency,  I  am  talking  about  a  real  big  national  emergency  where 
the  public  are  demanding  that  the  President  take  some  action,  not 
an  ordinary  case,  and  I  think  it  is  the  President's  responsibility,  and 
I  think  the  President  has  the  information  on  which  to  act,  and  that  a 
direct  report  of  the  facts  from  the  Mediation  Service  to  the  President 
should  be  enough. 

Senator  Morse.  And,  yet,  the  case  is  within  the  jurisdiction  of  the 
National  Labor  Relations  Board,  is  it  not,  as  to  whether  the  parties 
are  acting  in  good  faith,  in  collective  bargaining? 

Mr.  Ching.  They  are;  yes. 

Senator  Morse.  Why  shouldn't  the  quasi-judicial  tribunal  that 
knows  the  most  about  the  case,  cooperating  with  your  Service,  have 
the  (hity  imposed  upon  it  of  taking  the  legal  steps  necessary  by  way 
of  injunction,  if  you  are  going  to  retain  it?  Why  should  that  be  passed 
to  the  President? 

Mr.  Ching.  Well,  it  doesn't  make  very  much  difference  if  you  have 
some  agency  there,  whether  it  is  the  President  or  whoever  it  may  be, 
with  sufficient  authority  to  protect  the  public  in  such  case.  Then^ 
I  am  not  objecting  to  it,  one  way  or  another. 

Senator  Morse.  I  can  see  a  great  many  differences,  Mr,  Ching, 
in  what  the  President  might  do.  I  don't  speak  of  this  President,  but  a 
President,  and  what  a  judicial  or  quasi-judicial  tribunal  might  do. 

Just  take  the  political  factors.  I  believe  we  ought  to  keep  away  the 
executive  or  legislative  bodies  from  the  judicial  functions;  and,  in  the 
last  analysis,  a  decision  on  an  injunction  is  a  judicial  function;  it  is  not? 

Mr.  Ching.  Well,  I  do  not  have  any  opmion  on  that  point,  Senator. 
I  am  not  recommending  the  use  of  mjunction,  nor  the  agency  that 
should  apply  for  it.  All  I  am  saymg  is  this — I  think  we  all  will  agree 
to  this— that  the  power  of  the  Government  must  be  used  to  protect 
the  Nation,  in  a  vital  crisis  and  an  emergency.  Whatever  the  method 
is,  is  not  a  question  of  mediation;  it  is  not  a  question  of  labor  relations; 
it  is  pretty  mucli  a  question  of  political  science,  what  method  you  use; 
and,  whatever  method  you  use,  you  can  be  criticized  for,  and  whatever 
metliod  you  use  will  probably  not  work  as  well  in  some  cases  as  some 
other  method,  had  it  been  used. 

Again,  that  is  democracy.  In  my  opmion,  I  do  not  think  we  can 
attain  perfection,  and  I  do  not  think  we  can  attain  the  absolute. 

Senator  Morse.  One  other  question: 

I  quite  agree  with  you  that  we  ought  to  try  to  do  this  jol)  without 
the  injunction.  I  am  far  from  convinced  that  it  is  impossible  to  do  it 
without  injunction.     That  leads  me  to  this  question: 
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Do  you  think  that  it  would  be  helpful  if  we  gave  to  the  National 
Labor  Relations  Board  the  right  to  determine  the  national  emergency 
dispute  case,  after  you  go  through  conciliation  and  mediation — the 
right  to  determine  whether  either  party  at  that  point  acted  in  bad 
faith — and  make  such  a  finding  of  bad  faith  an  unfair  labor  practice? 

Mr.  Ching.  With  all  due  respect  to  my  friends  and  colleagues  on 
the  Board,  I  am  wondering  how  long  it  would  take  them,  because  we 
are  talkmg  about  a  national  emergency  where  quick  action  is  desired 
and  quick  action  is  necessary,  and  you  might  have  some  cases  where 
there  was  no  unfair  labor  practice,  no  refusal  to  bargain.  I  have  seen, 
in  some  of  these,  where  people  would  talk  each  other  out  of  breath, 
and  go  on  and  on,  and  they  were  bargaining  all  the  time;  but,  still, 
you  were  rolling  up  to  a  dead  line,  where  the  national  emergency  might 
exist. 

Senator  Morse.  I  can  see  that  as  a  practical  problem;  but  if  you 
are  going  to  retain  the  right  to  strike,  and  if  the  parties  are  exercising 
it  in  good  faith  because  they  think  there  is  a  case  that  can  be  made 
showing  that  the  fact  finders,  and  perhaps  the  emergency  boards 
themselves,  did  not  act  in  good  faith — which  is  within  possibility,  even 
if  improbable — it  seems  to  me  you  need  a  final  step  there  some  place, 
where  somebody,  after  the  whole  record  has  been  made  and  the  union 
or  the  employer  still  says,  "I  will  not  abide  by  this  decision,"  some- 
body to  tell  the  American  people  whether  or  not  that  decision  was 
reached  in  good  faith  or  bad  faith.  If  it  was  in  bad  faith,  then  I 
would  be  much  more  inclined  at  that  point  to  favor  a  strong-arm 
method  of  Government. 

Mr.  Ching.  I  was  thinking  in  terms  of  a  fact-finding  and  recom- 
mendation board.  I  think  that  is  the  best  way  to  inform  the  public 
on  the  merits  of  the  disputes. 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  Mr.  Ching,  turning  to  the  major  thesis  of  your 
formal  testimony  this  moi'iiing,  I  understand  it  to  be  as  set  forth  in 
page  5;  that  you  say  to  this  committee  that  action  requiring  that  the 
Mediation  and  Conciliation  Service  be  administered  under  the  general 
direction  and  supervision  of  the  Secretary  of  Labor  will  seriously 
damage  the  effectiveness  of  Government  mediation. 

Mr.  Ching.  That  is  my  opinion. 

Senator  Donnell.  In  response  to  a  question  from  Senator  Taft, 
you  expressed  the  opinion  that  the  provisions  of  the  bill,  as  now  before 
this  committee,  did  not  constitute  a  transfer  back  to  th?  Department  of 
Labor  merely  for  housekeeping  purposes. 

Mr,  Ching.  That  is  my  interpretation. 

Senator  Donnell.  I  share  with  you  that  interpretation,  Mr. 
Ching. 

I  do  think  a  few  things  would  be  helpful  in  the  reading  of  this 
record.  At  any  rate,  I  shall  ask  you  a  few  questions,  supplementing 
them  by  a  litlle  of  the  languao:e  of  this  bill,  which  would  show  how 
it  is  and  why  it  is  that,  under  this  bill,  it  is  not  a  mere  transfer  back, 
for  housekeepino;  purposes.  Before  asking  the  questions,  may  I  call 
your  attention,  if  you  have  a  copy  of  the  bill  handy,  to  section  201  (a), 
which  has  one  sentence  which,  if  read  by  itself  alone,  might  easily 
give  ground  for  the  contention  that  this  is  a  mere  transfer  for  house- 
keeping purposes. 
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The  sentence  to  which  I  refer  is  this,  beginning  at  Hne  16  of  page  11, 
section  201  (a): 

The  service  shall  be  under  the  direction  of  a  Director  of  Concilitation,  herein- 
after called  the  Director,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 

I  take  it,  Mr.  Ching,  that,  were  there  not  supplementary  hmguage 
to  that,  it  might  be  easily  contended,  might  it  not,  that  this  language 
does  place  the  Service  under  the  direction  of  the  Director  of  Concilia- 
tion, but  would  it  be  consistent  with  the  transfer,  it  being  transferred 
back  to  the  Department  of  Labor  merely  for  housekeeping  purposes — 
you  would  agree  with  that? 

Mr.  Ching.  I  think  that  interpretation  could  be  placed  to  that 
paragraph  alone. 

Senator  Donnell.  Particularly  with  that  view,  and  bearing  in 
mmd  that  language,  I  want  to  call  your  attention  to  certain  subse- 
quent language  in  the  bill  and  ask  you  whether  or  not  your  opinion 
that-  the  transfer  to  be  effected  by  this  bill  would  not  be  merely  for 
housekeeping  purposes,  at  least  in  part,  based  upon  the  portion  I  call 
your  attention  to.  The  first  language  I  call  your  attention  to  is,  on 
page  12,  line  4,  the  following: 

The  United  States  Conciliation  Service  shall  be  administered  under  the  general 
direction  and  supervision  of  the  Secretary  of  Labor. 

I  take  it,  Mr.  Ching — am  I  correct  in  this? — that  you  would  con- 
sider that  that  sentence  itself  indicates  quite  clearly  that  this  transfer 
is  to  be  more  than  a  transfer  for  housekeeping  purposes,  and  is  to  vest, 
as  it  says,  general  direction  and  supervision  in  the  Secretary  of  Labor. 

Air.  Ching.  That  is  my  interpretation. 

Senator  Donnell.  I  call  to  your  attention  the  next  sentence  of  the 
same  subdivision  of  the  bill  [reading]: 

General  policies  and  standards  for  the  operation  of  the  Service  shall  be  formu- 
lated and  promulgated  by  the  Director  of  Conciliation,  with  the  approval  of  the 
Secretary  of  Labor. 

I  take  it  that  that  indicates  the  Secretary  of  Labor  is  not  to  be  a 
mere  landlord,  or  cotenant,  but  is  to  have  a  supervisory  power  to 
which  anything  which  is  formulated  and  promulgated  by  the  Director 
of  Conciliation,  in  the  way  of  general  policies  and  standards,  must 
yield. 

Mr.  Ching.  That  is  true. 

Senator  Donnell.  You  would  agree  with  that;  would  you  not? 

Mr.  Ching.  Yes. 

Senator  Donnell.  I  call  to  your  attention,  also,  the  provisions  of 
subdivision  (d),  section  201,  which  nnmediately  follow  on  page  12, 
and  I  do  this  particularly  in  view  of  the  emphasis  which  you  placed  a 
while  ago,  in  response  to  a  question  from  one  of  the  other  Senators,  on 
the  importance  of  the  power  of  supervising  the  budget  and  personnel 
and  direction  of  it.     This  language  to  which  I  call  your  attention  is: 

The  Secretary — 

that  is  to  say,  the  Secretary  of  Labor, 

is  authorized,  subject  to  the  civil-service  laws,  to  appoint  such  clerical  and  other 
personnel  as  may  be  necessary  for  the  execution  of  the  functions  of  the  Service. 
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That  is  a  very  important  power,  is  it  not,  Mr.  Ching,  indicative  of 
the  strong  nonlandlord  power  that  would  then  vest  in  the  Secretary, 
under  this  bill? 

Mr.  Ching.  That  would  give,  if  properly  or  improperly  used, 
according  to  the  person's  judgment,  and  if  they  used  bad  judgment, 
that  could  include  almost  complete  control  of  the  Service. 

Senator  Donnell.  And  then,  following  right  after  that,  in  the 
recital  of  the  authority  of  the  Secretary  of  Labor: 

And  lie — 

that  is  to  say,  the  reference  there  is  to  the  Secretary  of  Labor — 

shall  fix  their  compensation— 

that  is,  the  clerical  and  other  persons — 

in  accordance  with  the  Classification  Act  of  1923,  as  amended,  and  may,  without 
regard  to  civil-service  laws,  as  in  the  Classification  Act  of  1923,  as  amended, 
appoint  and  fix  the  compensation  of  such  conciliators,  mediators,  and  arbitrators 
as  may  be  necesssry  to  carry  out  the  functions  of  the  Service. 

That  is  likewise,  is  it  not,  Mr.  Ching,  one  of  the  statutory  provisions 
in  the  proposed  statute  on  which  you  base  your  opinion  that  this 
would  be  no  mere  transfer  of  the  Service  back,  for  housekeeping? 

Mr.  Ching.  That  would  leave  the  Director  of  the  Service  without 
any  control  over  the  field  staff. 

Senator  Donnell.  And  therefore,  it  indicates  that  the  bill  does 
not  merely  constitute  a  transaction,  or  a  transfer  back  to  the  Depart- 
ment of  Labor  for  housekeeping  purposes. 

Mr.  Ching.  That  is  my  interpretation. 

Senator  Donnell.  If  I  may  turn  back  to  section  201,  for  a  moment, 
to  which  section  I  first  called  your  attention,  you  will  observe  there 
that  it  provides  that  the  functions  transferred  to  the  Federal  Media- 
tion and  Conciliation  Serv^ice  by  section  201  (d)  of  the  Labor  and 
Management  Relations  Act  of  1947  are  hereby  restored  to  the  Secre- 
tary of  Labor  it  provides  as  I  have  read,  does  it  not? 

Mr.  Ching.  That  is  correct. 

Senator  Donnell.  Yes,  sir,  and  in  that  connection,  Mr.  Ching,  I 
would  lilve  to  read  into  the  record  just  this  sentence  from  202  (d), 
which  is  referred  to  there,  namely,  this: 

The  Director  and  the  Service  shall  not  be  subject  in  any  way  to  the  jurisdiction 
or  authority  of  the  Secretary  of  Labor  or  any  official  or  division  of  the  Department 
of  Labor. 

That  was  from  the  Taft-Hartley  law. 

I  take  it,  Mr.  Ching,  that  we  would  agree,  would  we  not,  that  the 
abolition  of  all  these  powers  under  the  Taft-Hartley  Act,  including 
this  freedom  of  the  Director,  and  the  Service,  from  the  jurisdictional 
authority  of  the  Secretary  of  Labor,  that  that  repeal,  in  itself,  also 
indicates  very  strongly  that  this  bill  before  us  today  is  not  a  mere 
transfer  back  for  housekeeping  purposes. 

Mr.  Ching.  That  is  my  opinion,  sir. 

Senator  Donnell.  Now,  Mr.  Ching,  you  were  asked  the  question 
by  Senator  Douglas  as  to  whether  you  would  favor  putting  the 
Service  back  under  the  Department  of  Labor  for  housekeeping  pur- 
poses; and  you  referred,  in  your  answer — which  I  shall  not  attempt 
to  repeat — to  the  power  which  the  Department  of  Labor  would  there 
have  over  the  budget  and  the  personnel. 
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I  would  like  to  ask  you  this  question  also: 

In  addition  to  the  power  which  the  Department  of  Labor  would 
then  have  concerning;  the  budg-et  and  personnel,  is  there  not  also  the 
fact  that  even  at  close  proximity,  physical  proximity  with  the  Depart- 
ment, and  Conciliation  Service  in  the  same  room  or  building  or  the 
same  floor  of  the  Department  of  Labor,  or  with  the  Department  of 
Labor,  would  that  not  be  apt  to  create  at  least  a  suspicion  on  the  part 
of  some  persons  whose  cases  are  to  be  worked  upon  by  this  Depart- 
ment, by  the  Mediation  and  Conciliation  Service,  that  there  would 
not  be  the  freedom  from  control  by  the  Secretarj^  of  Labor  that  is 
desirable? 

Mr.  Ching.  Of  course,  the  physical  lay-out  that  you  describe  is 
what  exists  now;  but  the  law  provides — this  does  not  have  anything 
to  do  with  that,  shall  I  say. 

Now,  there  is  one  other  point,  it  seems  to  me,  that  is  very  important. 

If  this  Mediation  Service  goes  back  to  the  Department  of  Labor 
as  a  part  of  the  Department,  or  for  housekeeping  purposes,  the  Dir- 
ector of  the  Service  would  always  be  looked  on  as  having  the  same 
standing  as  a  bureau  head,  such  as  the  head  of  the  Bureau  of  Labor 
Statistics,  the  head  of  the  Women's  Bureau,  or  the  head  of  any  other 
bureau  in  the  Department,  and  under  such  circumstances: 

No.  1.  He  does  not  have  the  standing  with  either  the  heads  of 
important  international  unions  or  important  employers  when  he  goes 
into  a  case. 

No.  2.  In  the  case  of  tough  disputes,  they  could  always  go  over  his 
head. 

There  is  always  the  possibility  of  appeal  to  an  Assistant  Secretary 
of  Labor,  or  the  Secretary  of  Labor,  because  the  Department  of  Labor 
is  there  to  be  gone  into,  on  these  cases,  and  that  would  mean  that 
your  Mediation  Service  would  not  be  the  last  word  in  mediation. 
It  would  only  be  a  corridor  leading  into  the  Secretary's  offices.  You 
would  be  going  elsewhere. 

Senator  Donnell.  Mr.  Ching,  you  referred  to  the  fact,  which  I 
did  not  know  but  I'm  glad  to  have  as  information,  that  the  present 
condition  is  one  of  proximity,  physical  proximity. 

Mr.  Ching.  Yes. 

Senator  Donnell.  But,  as  I  think  you  pointed  out  near  the  end 
of  yoin-  answer,  the  situation  today  is  quite  different  from  one  in 
which  that  proximity  could  be  accompanied  by  a  direct  relationship 
between  the  Department  of  Labor  and  this  Bureau  of  Mediation. 
That  is  correct;  is  it  not? 

Mr.  Ching.  I  think  the  situation  might  be  quite  different. 

Senator  Donnell.  In  other  words,  today,  leaving  the  physical 
proximity  as  it  is,  the  law  provides  distinctly  that  the  departments  are 
entirely  separate.  The  public  can  and  does  doubtless  recognize  that 
whereas  if  the  physical  proximity  existed  and  the  law  says  that  the 
Department  of  Conciliation  and  Mediation  is  in,  under  the  Secretary 
of  Labor,  the  fear  of  what  that  proximity  means  might  be  much  greater 
than  it  is  at  the  present  time. 

Mr.  Ching.  I  think  that  is  very  conclusive. 

Senator  Donnell.  Now,  Mr.  Ching,  I  would  like  to  ask  you  just  a 
few  questions  along  this  line: 

In  your  report,  the  annual  report  to  which  Senator  Taft  referred, 
you  say  that  it  is  the  opinion  of  the  Service  that  in  some  of  the  national 
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emergency  disputes  occurring  in  the  last  year  the  issuance  of  an  in- 
junctive order  did  much  to  forestall  a  national  crisis  and  to  assist  in 
achieving  a  peaceful  settlement. 

I  think  I  should  also  read  the  next  sentence,  in  fairness  to  you — 
that  similar  claims  for  the  utility  of  injunction,  such  as  are  provided 
in  the  current  law  as  a  means  of  protecting  the  national  welfare,  can- 
not be  made  in  respect  to  other  national  emergency  disputes. 

I  am  referring  now  to  the  first  sentence  which  I  quoted  namely  the 
one  stating  that  it  is  the  experience  in  the  Service  that  in  some  of  the 
national  emergency  disputes  the  issuance  of  the  injunctive  order  did 
much  to  forestall  a  national  crisis  and  to  assist  in  achieving  a  peaceful 
settlement.     I  think  you  mentioned  the  coal  dispute;  did  you  not? 

Mr.  Ching.  No. 

Senator  Donnell.  Perhaps  I  misunderstood  you.  Could  you  tell 
us  what  those  are? 

Mr.  Ching.  Well,  one  case  where  I  would  say  that  the  injunction 
was  used  in  delaying  action  was  in  the  maritime  case,  where  there 
were  certain  things  that  we  had  it  that  the  international  union  was 
doing  within  the  union  that  required  it,  and  there  was  a  strike  dead- 
line. 

I  think  the  delay  granted  by  the  injunction  permitted  the  conditions 
to  stabilize  themselves  to  such  an  extent  that  the  case  was  settled 
without  going  any  further.     That  was  on  the  east  coast. 

Senator  Donnell.  Yes,  sir. 

Mr.  Ching.  In  the  coal  case  there  was  an  injunction  issued  there 
and  a  settlement  was  reached. 

The  Atomic  Energy  case  was  settled  after  the  injunction  had  ex- 
pired after  the  80-day  period.  The  injunction  had  been  dismissed. 
The  case  was  settled  through  the  efforts  of  our  Service. 

Senator  Donnell.  Those  are  some  of  the  cases  that  you  referred 
to  in  that  first  sentence  that  I  read? 

Mr.  Ching.  That  is  true. 

Senator  Donnell.  Now,  Mr.  Ching,  I  want  to  ask  you  this:  Do 
you  share  the  view  that  is  sometimes  heard  that  there  is  an  absolute 
right  to  strike  in  all  cases  on  the  part  of  labor?  If  you  would  rather 
not  answer  that  question,  I  would  like  the  record  to  so  show. 

Mr.  Ching.  I  will  think  out  loud  again.  I  think  we  can  say  that 
there  is  an  absolute  right,  but  we  know  that  there  are  cases  where  we 
cannot  have  a  strike  that  is  going  to  be  so  devastating  on  the  public 
that  the  health  and  safety  of  the  Nation  would  be  impaired. 

We  can  talk  about  these  situations  and  speculate  on  them  a  lot, 
but  I  think  down  deep  in  our  hearts  that  everybody  knows  that  you 
can't  have  a  strike  that  is  going  to  create  a  national  catastrophe  but 
that  something  would  have  to  be  done  about  it  eventually.  So  when 
you  say  an  absolute  right  to  strike  or  not,  in  certain  cases  we  can  say 
it,  but  I  think  that  when  we  analyze  it — and  what  the  remedy  is,  I 
don't  know — we  know.that  a  strike  of  that  kind  cannot  go  on  too  long. 

Senator  Donnell.  In  that  connection  I  would  like  to  place  in  the 
record  this  sentence  which  appears  in  an  article  in  the  University  of 
Pennsylvania  Law  Review,  November  1928: 

The  true  rule  was  briefly  stated  by  Vice  President  Coolidge  when  on  the  14th 
of  September  1919  he  telegraphed  to  Samuel  Gompers,  "There  is  no  right  to  strike 
against  the  public  safety  by  anybody  at  any  time  anywhere." 
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I  should  like  to  also  place  into  the  record  this  sentence  from  the 
observation  of  Justice  Brandeis  in  the  Supreme  Court  of  the  United 
States  in  the  case  of  Dorchy  v.  Kansas,  272,  on  page  311: 

Neither  the  common  law  nor  the  fourteenth  amendment  confers  the  absolute 
right  to  strike. 

I  would  like  to  quote  also  this  one  sentence  from  Mr.  Mason's  article 
in  the  University  of  Pennsylvania  Law  Review,  volume  77,  page  52: 

The  court's  concise  statement  simply  makes  it  clear  that  the  common  law  sets 
limits  on  the  right  to  strike  and  suggests  that  State  legislatures  are  not  without 
authority  to  prescribe  certain  restrictions  within  the  bounds  of  the  fourteenth 
amendment. 

Mr.  Ching,  I  will  ask  j^ou  also  to  refer  to  the  Taft-Hartley  law,  if 
you  have  it  at  hand,  pages  17  and  18,  the  bottom  of  17  and  the  top  of 
18,  and  I  call  to  your  atttention  the  fact  that  the  opening  sentence  of 
section  13  of  the  Taft-Hartley  Act  says  this: 

Nothing  in  the  Act  except  as  specifically  provided  for  herein  shall  be  construed 
so  as  to  either  interfere  with  or  impede  or  diminish  in  any  way  the  right  to  strike 
or  to  affect  the  limitations  or  qualifications  of  that  right. 

Have  I  correctly  read  it,  Mr.  Ching,  pages  17  and  18,  that  is? 

Mr.  Ching.  I  didn't  get  the  question. 

Senator  Donnell.  Did  I  read  it  correctly? 

Mr.  Ching.  Yes,  sir. 

Senator  Donnell.  I  call  your  attention  also  to  the  fact  that  the 
Wagner  Act  left  out  all  reference  to  the  limitations  or  qualifications 
of  the  rights;  and  it  reads,  section  13,  at  least  I  think  it  reads  that  way 
because  it  is  in  S.  249,  the  bill  before  us: 

Nothing  in  this  Act  shall  be  construed  so  as  to  interfere  with  or  impede  or  dimin- 
ish in  any  way  the  right  to  strike. 

You  observe  the  difference  between  the  provisions  in  the  two  bills 
to  that  effect,  do  you  not,  Mr.  Ching? 

The  Chairman.  May  I  ask  these  lawyers  if  there  was  ever  a  right 
to  strike  written  into  the  Federal  law  until  the  amendment  was 
offered  on  the  floor  of  the  Senate  to  the  National  Labor  Relations 
Act? 

Senator  Donnell.  I  can't  answer  that. 

The  Chairman.  Is  that  the  beginning  of  Federal  law  in  the  right 
to  strike? 

Senator  Donnell.  I  can't  answer  that  question. 

The  Chairman.  I  do  not  mean  that  the  right  to  strike  wasn't 
acknowledged  by  everybody,  but  I  am  just  wondering  if  in  the  original 
National  Labor  Relations  Act  that  was  not  the  first  insertion,  on  the 
part  of  the  Federal  Government,  guaranteeing  that  right. 

Senator  Donnell.  I  am  sorry  I  cannot  answer  that. 

The  Chairman.  Do  you  know.  Senator  Taft? 

Senator  Taft.  I  don't  think  there  was,  before  that.  Senator,  any 
statute  dealing  with  the  subject. 

The  Chairman.  I  ought  to  say  here  for  the  benefit  of  everyone  that 
that  was  not  in  the  bill  as  it  was  reported  out  of  the  committee. 

It  was  offered  on  the  floor  of  the  Senate  and  as  an  illustration  of  what 
is  commonly  mentioned  so  many  times,  legislation  on  the  floor. 

Senator  Donnell.  May  I  inquire  of  the  Chairman  what  he  means 
by  "was  offered  on  the  floor  of  the  Senate?" 
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The  Chairman.  The  right-to-strike  provision. 

Senator  Taft.  In  the  Taft-Hartley  law,  you  mean? 

The  Chairman.  No  ;  in  the  Wagner  Act. 

Senator  Smith.  Section  13  of  the  whole  Wagner  Act. 

The  Chairman.  I  think  that  it  wasn't  in  the  law.  I  believe  that 
before  we  settle  this  question  on  the  right  to  strike  and  all  the  pro- 
visions in  regard  to  it — we  have  been  highly  philosophical  today  and 
it  is  unavoidable  that  you  get  highly  philosophical  on  a  question  of 
this  kind — I  am  pretty  sure  that  the  origin  of  its  being  written  into 
law  is  a  sort  of  prohibition  that  it  comes  at  that  time  for  the  first  time. 
Now  I  may  be  wi'ong. 

Senator  Donnell.  I  would  like  the  record  to  show  that  the  provi- 
sion in  the  Taft-Hartley  bill  which  I  have  read,  namely,  the  language 
referring  to  the  limitations  or  qualifications  on  the  right  to  strike 
which  appear  in  section  13,  were  not  placed  upon  the  floor  of  the 
Senate  for  placing  the  bill  in  the  Committee  on  Labor  and  Public 
Welfare  —  — 

The  Chairman.  That  is  true,  and  that  is  my  whole  point,  that  you 
have  deliberation  on  the  part  of  a  committee  in  the  second  wi^iting 
where  you  had  merely  suggestion  and  argument  not  about  the  wording 
but  about  the  idea  that  was  presented  and  its  inclusion. 

It  might  have  been  changed  later  on  from  the  original  motion,  but 
it  is  a  type  of  point  that  we  as  a  committee  ought  not  to  overlook  at 
this  time  when  we  are  trying  to  build  the  sort  of  law  which  is  going 
to  be  lasting  law. 

We  are  in  an  evolutionary  position  regardless  of  what  anyone's 
feelings  here  are,  and  it  is,  I  know,  in  the  minds  of  everyone  on  the 
committee  and  I  am  sure  from  what  Mr.  Ching  said,  it  is  in  his  mind 
that  anything  that  retards  the  evolutionary  growth  of  industry-labor 
relations  in  our  country  is  bad.  That  which  promotes  it  is  good  as  a 
general  rule,  and  I  think  that  probably  President  Coolidge,  when  he 
was  Governor  of  New  York,  when  he  made  the  assertion  that  you 
reported 

Senator  Donnell.  Governor  of  Massachusetts. 

The  Chairman.  As  Governor  of  Alassachusetts,  was  in  the  police 
strike  up  there  and  took  his  stand,  and  I  doubt  whether  he  was  quoting 
law. 

I  think  he  took  his  stand  as  a  stand  in  political  science  or  in  the  art 
of  government,  and  probably  we  have  hit  today  upon  some  things 
which  may  be  good  for  all  of  us  to  be  thoughtful  about. 

Senator  Donnell.  Air.  Chairman,  I  am  glad  you  mentioned  the 
fact  that  the  insertion  in  the  Taft-Hartley  Act  of  this  language  illus- 
trates the  fact  that  there  was  opportunity  for  deliberation  and  that 
was  put  in  with  respect  to  the  limitations  and  qualifications  on  the 
right  to  strike  as  a  result  of  deliberations  rather  than  upon  a  measure 
introduced  momentarily  on  the  floor  of  the  Senate. 

The  Chairman.  That  is  right.  I  am  not  saying  that  it  was  good  or 
that  it  was  bad,  but  it  illustrates  a  different  method  of  legislating. 

Senator  Donnell.  It  does,  and  in  connection  with  the  Chairman's 
observation  about  Governor  Coolidge.  I  take  it  whether  he  was  quot- 
ing the  law  correctly  or  not,  certainly  Justice  Brandeis  in  the  quotation 
I  have  mentioned  was  speaking  on  a  legal  basis. 

The  Chairman.  After  he  said  it,  it  was  recognized  as  pretty  good 
law,  but  I  don't  know  whether  there  was  any  legislation  at  all  to 
support  him  in  what  he  said. 
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Senator  Donnell.  Air.  Cliing,  you  have  been  very  patient  here 
and  I  shall  not  trespass  upon  your  time  very  much  more.  You  re- 
ferred in  your  formal  statement  this  morning  to  a  public  address  made 
by  Secretary  Tobin  in  which  he  said,  "I  want  a  Department  that  will 
be  what  Sam  Gompers  wanted  it  to  be,  labor's  voice  in  the  President's 
councils." 

That  address  was  delivered,  was  it  not,  at  the  National  Conference 
on  State  Labor  Legislation? 

Mr.  Ching.  I  think  that  was  the  place.  It  was  either  there  or  the 
Cincinnati  convention  of  the  American  Federation  of  Labor.  I  am 
not  sure  which. 

Senator  Donnell.  I  observe  report  986,  page  16,  the  Report  of  the 
Joint  Committee  on  Labor  Management  Relations  quotes  the  same 
observation  by  the  Secretary  and  quotes  it  as  having  been  given  in  an 
address  to  the  National  Conference  on  State  Labor  Relations  Legis- 
lation, and  I  also  note,  Air.  Ching,  in  that  observation  by  the  joint 
committee  it  states  that  the  Secretary  recently  expressed  that  concept. 
This  statement  was  filed  on  December  31,  1948,  in  the  Senate. 

Do  you  know  approximately  the  date  on  which  Secretary  Tobin 
made  that  expression? 

Mr.  Ching.  I  can  supply  the  date. 

Senator  Donnell.  Would  you  be  kind  enough  to  supply  that  to  us? 

Mr.  Ching.  Yes;  I  would  be  happy  to.  I  think  it  was  sometime  in 
December. 

(Subsequently  Mr.  Ching  declared  the  date  referred  to  was  Novem- 
ber 30,   1948.) 

Senator  Donnell.  I  interrupted  your  initial  testimony  by  inserting 
in  the  record  that  portion  of  the  language  creating  the  Department  of 
Labor  which  sets  forth  its  purpose,  as  you  will  recall,  and  some  refer- 
ence was  made  either  this  morning  or  perhaps  some  other  time  to  the 
fact  that  the  Department  of  Labor  consists  not  only — I  think  it  was 
this  morning — of  the  Secretary  of  Labor  but  of  two  Assistant  Secre- 
taries of  Labor. 

Mr.  Ching.  That  is  correct. 

Senator  Donnell.  Some  reference  was  made  to  the  fact  that  each 
of  them  comes  from  a  labor  union.    That  is  correct;  is  it  not? 

Air.  Ching.  That  is  correct. 

Senator  Donnell.  Do  you  recall  the  names  of  those  two  gentlemen 
and  which  labor  organization  each  of  them  represents? 

Mr.  Ching.  My  understanding  is  Air.  Ralph  Wright  comes  out  of 
the  American  Federation  of  Lalior  and  Mr.  Jolin  Gibson,  the  CIO, 
I  don't  say  he  represents  it,  but  comes  from  it. 

Senator  Donnell.  I  should  like  the  record  also  to  show  that  the 
statute  referring  to  the  duties  of  the  Assistant  Secretary  of  Labor 
reads  respectively  as  follows: 

There  shall  be  in  said  Departments  an  Assistant  Secretary  of  Labor  to  be 
appointed  by  the  President.  He  shall  perform  such  duties  as  shall  be  prescribed 
by  the  Secretary  or  required  by  law. 

And  then  the  further  provision  referring,  Mr.  Chairman,  to  the 
Second  Assistant  Secretary  of  Labor: 

He  shall  perform  such  duties  as  shall  be  prescribed  by  the  Secretary  of  Labor 
or  required  by  law,  and  in  the  case  of  the  death,  resignation,  absence,  or  sickness 
of  the  Assistant  Secretary,  shall,  until  the  successor  is  appointed,  or  such  absence 
or  sickness  shall  cease,  perform  the  duties  of  the  Assistant  Secretary  as  provided 
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by  section  4  of  this  title,  unless  otherwise  directed  by  the  President  as  provided 
in  section  6  of  this  title. 

Mr.  Ching,  in  Mr.  Tobin's  testimony  at  page  4  is  this  statement 
in  support  of  his  view  that  the  functions  of  the  Mediation  and  Con- 
cihation  Service  should  be  placed  into  the  Labor  Department.  He 
says  that  labor  functions  must  be  centralized  in  a  Cabinet  depart- 
ment.    You  observe  that  in  his  statement? 

Mr.  Ching.  Yes,  sir. 

Senator  Donnell.  I  notice  also  at  page  12  of  the  bill,  section 
202-A,  that  the  bill  refers  to  matters  to  be  before  the  Conciliation 
Service — I  am  not  now  quoting  the  bill.  It  does  not  refer  to  those 
matters  as  referring  solely  to  labor  functions.  Section  202-A  says, 
and  I  quote: 

The  United  States  Conciliation  Service,  hereinafter  called  the  Service,  shall 
assist  labor  and  management  in  settling  disputes  through  the  processes  of  the 
free  collective  bargaining. 

Does  not,  Mr.  Ching,  the  fact  that  it  is  the  duty  of  the  Conciliation 
Service  to  assist  labor  and  management  emphasize  the  soundness  in 
your  mind  that  nothing  should  be  done  which  would  distm'b  the  faith 
and  confidence  of  labor  and  management  in  the  Conciliation  Service? 
I,  Mr.  Ching.  That  is  my  point  of  view. 

\T  Senator  Donnell.  Just  one  final  point:  In  your  statement  you 
mentioned  the  fact  that  you  had  come  to  this  country,  that  you  are 
not  a  native  of  this  country.  I  have  never  had  the  pleasure  of  looking 
into  the  experience  that  you  have  had.  You  refer  to  the  fact  that  you 
have  been  largely  connected  with  industry.  I  am  wondering  if  you 
would  have  any  objection  just  in  a  sentence  or  two  to  giving  your 
background  so  we  may  know,  so  this  record  may  show,  whether  or 
not  your  previous  experience  would  tend  greatly  to  qualify  you  to 
judge  whether  the  inclusion  of  this  Service  in  the  Department  of 
Labor  might  arouse  fear  or  suspicion.  Would  you  mind  telling  us 
very  briefly  what  the  nature  of  your  previous  occupation  or  profession 
has  been? 

Mr.  Ching.  I  was  born  in  Canada;  came  to  this  country  in  1900; 
got  a  job  as  a  motorman  on  a  streetcar  in  Boston  and,  either  because 
of  my  size  and  how  inconvenient  it  was  for  me  to  operate  the  car  or 
for  some  other  reason,  I  eventually  went  up  in  that  company  and  left 
there  in  1919  as  assistant  to  the  president. 

From  1914  to  1919  I  was  engaged  in  dealing  with  labor  unions,  labor 
relations.  We  had  39  union  contracts  and  that  was  the  job  that  I 
was  engaged  in. 

I  went  to  the  United  States  Rubber  Co,  in  New  York  in  1919  as 
supervisor  of  their  labor  relations;  occupied  that  position  until  1929, 
at  which  time  I  was  director  of  industrial  relations  as  well  as  public 
relations  for  the  United  States  Rubber  Co.  up  until  the  time  I  went 
into  this  Service. 

Senator  Donnell.  Thank  you. 

Mr.  Ching.  Meanwhile  I  was  appointed  by  President  Roosevelt  a 
member  of  the  National  Defense  Mediation  Board.  I  was  a  member 
of  the  first  President's  conference,  and  an  industry  member  of  the 
first  President's  conference  that  was  called. 
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I  was  also  a  member  of  the  War  Labor  Board  up  to  September  1943; 
and  have  been  engaged  in  a  lot  of  activities,  Govermncnt  committees 
as  well  as  industry  committees,  at  various  times  during  that  period. 

Senator  Donnell.  Thank  you,  Mr.  Cliing. 

Now,  Mr.  Chairman,  in  conclusion  I  should  like  to  have  the  record! 
show  this  observation  which  appears  at  page  16  of  the  report  of  the 
Joint  Committee  on  Labor  Management  Relations,  Report  986,  part, 
III,  filed  December  31,  1948,  as  bearing  on  the  efficiency,  the  economy 
of  the  Service  under  Mr.  Cliing.     It  is  as  follows: 

The  committee  has  noted  some  expression  of  opinion  for  the  return  of  the 
Service  to  the  Department  of  Labor.  We  have  evaluated  the  reasons  given  for 
such  a  move  and  have  been  unable  to  discover  any  merit  to  the  suggestion. 

The  Service  has  operated  as  an  independent  agency  with  less  personnel  than  it 
maintained  on  the  part  of  the  Labor  Department.  During  1946  its  over-all  per- 
sonnel was  488  employees,  in  1947,  449  employees,  in  1948,  442  employees,  and  in 
1949  its  program  calls  for  388  employees,  nor  has  its  budget  been  increased  as  an 
independent  agency. 

That  is  all,  Mr.  Ching. 

Senator  Taft.  May  I  ask  one  question.  Have  you  had  any  experi- 
ence in  your  Afediation  Service,  Mr.  Ching,  with  this  provision  in  the 
law,  that  it  requires  the  opening  of  negotiations  60  days  before  the 
end  of  a  contract,  or  if  it  isn't  open  it  requires  the  work  to  go  on 
60  daj^s  beyond  the  point  when  it  is  open?  Do  you  know  that  present 
provision  of  the  law? 

Mr.  Ching.  Yes. 

Senator  Taft.  Has  that  been  helpful  in  mediation  or  otherwise? 

Mr.  Ching.  The  provision  for  notifying  the  other  parties,  the  60- 
day  provision,  has  been  very  very  helpful  from  our  point  of  view. 

i  see  that  it  is  not  included  in  the  new  law.  I  suggest  that  considera- 
tion be  given,  as  was  given  in  the  Taft-Hartley  law,  to  provide  also 
for  a  notification  of  the  State  agency.  That  is  not  provided  for  in 
this  new  law. 

1  am  talking  about  the  State  agency. 

Senator  Taft.  But  the  provision  that  required  a  union  or  an  em- 
ployer who  intends  to  change  the  contract  to  give  notice  60  days  in 
advance  has  been  a  helpful  thing  in  preventing  sudden  strikes? 

Mr.  Ching.  From  our  point  of  view  it  has  been  helpful. 

Senator  Taft.  And  has  been  helpful  in  letting  the  Conciliation 
Service  know^  that  there  is  something  going  on  while  they  still  have 
time  to  mediate? 

Mr.  Ching.  I  think  there  have  been  many  stoppages  of  work  pre- 
vented by  our  people  getting  on  the  job  sufficiently  early  to  get  the 
parties  together  before  the  expiration  date. 

Senator  Taft.  1  am  referring  to  the  provision  which  has  nothing 
to  do  with  the  national  emergency  section  but  to  all  strikes. 

Senator  Aiken.  Mr.  Chairman,  may  I  ask,  would  it  be  possible  to 
get  a  hearing  room  adequate  to  make  this  a  public  hearing  in  fact  as 
well  as  in  name? 

Yesterday  afternoon  there  were  three  well-known  union  officials 
whose  union  has  ent(M-ed  into  the  testimony  here.  They  a(lvis(>d 
me  that  they  were  unable  to  get  in  at  all  yesterday  morning.  aU 
this  morning  there  have  been  peo])le  waiting  outside  the  door  trying 
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to  get  in.  I  have  been  wondering  if  there  is  any  chance  of  making 
the  hearing  pubUc  in  fact. 

The  Chairman.  We  did  our  best  to  try  to  get  the  caucus  room  on 
the  first  day  and  the  second  day.  We  are  going  to  have  it  tomorrow. 
These  rooms  are  taken  by  committees  weU  in  advance  and,  unless 
you  can  do  some  mediating  and  concihating  with  the  various  chairmen, 
you  don't  get  them.  But  we  have  done  some  of  that  now  and  I  am 
pretty  sure  that  we  wiU  be  in  the  caucus  room  tomorrow.  I  wUl  have 
to  ask  Mr.  Herzog  to  come  tomorrow  morning  at  10  o'clock. 

May  I  remind  the  committee  of  the  executive  committee  meeting 
at  3  o'clock  this  afternoon. 

(Whereupon,  at  12:30  p.  m.,  the  hearing  was  adjourned  to  reconvene 
on  Wednesday,  February  2,  1949,  at  10  a.  m.) 
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WEDNESDAY,   FEBRUARY   2,    1949 

United  States  Senate, 
Committee  on  Labor  and  Public  Welfare, 

Washington,  D.  O. 

The  committee  met,  pursuant  to  adjournment,  at  10:00  a.  m.,  in 
the  Caucus  Room,  Senate  Office  Building,  Senator  Elbert  D.  Thomas, 
chairman,  presiding. 

Present:  Senators  Thomas,  Murray,  Pepper,  Hill,  Neely,  Douglas, 
Humphrey,  Taft,  Smith  of  New  Jersey,  Morse,  and  Donnell. 

Also  present :  Senators  Francis  J.  Myers,  John  C.  Stennis,  Russell 
B.  Long,  and  Arthur  V.  Watkins. 

The  Chairman.  The  committee  ^Yill  be  in  order. 

Senator  Donnell.  Mr.  Chairman,  before  the  witness  starts  uj)on 
his  testimony,  1  should  like  to  raise  another  matter.  That  is  the  action 
which  I  note  by  this  morning's  paper — and  I  shall  comment  on  that 
in  a  moment — was  taken  by  the  Labor  and  Welfare  Conunittee  meet- 
ing yesterday,  or  as'  was  stated  in  the  paper  last  night,  to  the  effect 
that  we  shall  hold  hearings  until  10  o'clock  at  night  of  each  night. 

Now,  Mr.  Chairman,  I  have  no  doubt  that  the  chairman  read  fully 
the  entire  procedure  before  our  committee  yesterday.  I  regret  to  state 
that,  as  a  matter  of  fact,  I  did  not  hear  that  portion  of  the  procedure 
which  related  to  the  holding  of  the  hearings  until  10  o'clock  at  night. 

Senator  Taft.  I  didn't  either.  It  was  a  complete  surprise  to  me 
when  I  read  it  in  the  paper. 

Senator  Donnell.  I  learned  of  it  for  the  first  time  this  morning. 
I  am  sure  the  chairman  read  everything  that  was  acted  upon,  and  yet 
I  am  certain  that  at  least  two  of  us,  therefore,  did  not  know  of  the  fact 
that  that  was  included  in  it. 

Now,  Mr.  Chairman,  it  seems  to  me  that  if  we  are  starting  these 
hearings  in  the  morning — and  I  have  no  objection  to  their  being 
started  at  9 :  30  or  any  other  hour  that  may  be  fixed  in  the  morning — 
if  we  run  through  the  day,  except  when  the  Senate  is  in  session,  that 
it  is  asking  too  nuich  of  the  committee  members  to  stay  here  at  night, 
not  because  of  the  amount  of  work  involved — I  am  perfectly  willing 
to  do  that,  Mr.  Chairman — but  because  of  the  fact  that  it  is  impos- 
sible for  us  to  carry  on  the  duties  that  we  have  in  our  other  committees 
and  give  exclusive  attention  to  the  work  of  this  particular  hearing. 

Furthermore,  Mr.  Chairman,  I  submit  that  there  is  no  necessity  for 
any  such  extreme  haste  to  drive  these  matters  tlirough.  I  think  the 
American  people  are  entitled  to  have  this  committee  give  full,  careful, 
deliberate  consideration  to  every  proposition  that  is  brought  before  it. 
This  idea  of  concluding  these  hearings  by  the  10th  of  February,  hold- 
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ing  hearings  until  10  o'clock  at  niglit,  means  that  the  members  of 
this  committee  cannot  possibly  get  their  usual  rest,  certainly  if  they 
are  going  ahead  with  their  regular  duties  at  all,  and  to  my  mind  it 
is  utterly  unnecessary  and  unreasonable. 

Therefore,  Mr.  Chairman,  I  respectfully  move  you  that  there  be 
reconsidered  the  action  by  which  this  committee  passed  yesterday, 
as  I  understand  from  the  press,  in  favor  of  holding  hearings  until 
10  o'clock  at  night.     I  make  that  as  a  motion. 

The  Chairman.  Before  I  put  the  motion,  I  think  we  ought  to  say 
that  the  whole  communication  sent  by  the  subcommittee  was  read, 
not  only  once  but  twice,  that  there  were  two  provisions  in  regard  to 
the  late  sessions.  One  of  them  was  for  Saturday,  which  starts  Satur- 
day morning  at  half  past  nine  and  stay  in  session  until  10  o'clock  at 
night.  That  date  was  actually  expressed.  If  the  committee  members 
did  not  hear,  I  am  very,  very  sorry,  but  it  doesn't  matter  whetlier  they 
heard  or  not.  The  motion  of  the  Senator  from  Iowa  is  in  order,  and 
if  he  wants  to  move  for  a  reconsideration 

Senator  Donnell.  Senator  from  Missouri,  Mr.  Chairman. 

The  Chairman.  From  Missouri;  I  am  sorry.  Another  gentleman 
from  Missouri  seems  to  have  most  of  the  attention,  and  I  guess  I 
forgot.     But  the  motion  is  in  order,  and  we  will  reconsider. 

Now  everyone  knows  that  there  was  plenty  of  discussion  when  the 
first  motion  was  made,  and  everyone  knows  that  we  have  given  every- 
one all  the  time  he  wanted  yesterday,  but  I  am  trying  to  carry  out 
the  will  of  the  committee. 

Yesterday  we  were  chastised  for  being  1  minute  late  in  starting. 
This  morning  we  were  here  on  time,  calling  the  meeting  on  time, 
but  the  photographers  will  have  to  take  the  blame  for  the  1  or  2 
minutes,  and  I  am  sure  nobody  is  going  to  vote  against  that. 

Senator  Taft.  I  will,  Mr.  Chairman.    I  will  be  glad  to. 

The  Chairman.  It  is  the  American  people  that  are  to  be  served, 
according  to  the  statement  of  Senator  Donnell.  Is  there  a  second 
to  the  Senator's  motion? 

Senator  Taft.  I  second  it. 

Senator  Morse.  Mr.  Chairman,  I  will  second  the  motion  in  order 
to  be  able  to  make  a  substitute.  I  think  we  ought  to  transact  this  sort 
of  business  in  executive  session.  Although  I  think  it  is  quite  proper 
for  the  Senator  from  Missouri  to  make  his  motion  at.  this  point,  I 
would  like  to  either  have  a  gentleman's  understanding,  or  I  shall  do  it 
by  way  of  a  motion  that  immediately  following  our  hearing  this  morn- 
ing we  go  into  executive  session  this  afternoon  to  discuss  the  procedure 
of  the  committee. 

I  was  late  to  the  meeting  yesterday  afternoon  because  I  was  tied 
up  in  a  meeting  to  discuss  the  storm  disaster  problems  of  the  West 
and  Middle  West.  I  did  not  get  to  the  meeting  of  this  committee  for 
about  a  half  hour. 

I  did  not  know,  as  I  said  in  the  committee  meeting  yesterday  after- 
noon, that  you  had  already  taken  action  on  the  subcommittee's  recom- 
mendation. Being  a  member  of  the  subcommittee,  I  would  that  the 
full  committee  had  waited  until  I  could  have  arrived  because  I  had 
certain  exceptions  to  the  committee  report  and  I  would  like  to  have 
explained  to  my  colleagues  the  reasons  for  my  exceptions. 
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The  Chairman.  Tlie  Cliair  will  have  to  say  there  was  an  exception, 
signed  by  Senator  jMorse,  on  the  report  that  was  read  to  the  full  com- 
mittee. 

Senator  Morse.  I  would  have  liked  to  discuss  the  exception  at 
some  length,  Mr.  Chairman,  in  executive  session.  The  chairman  will 
recall  that  in  the  closing  moments  of  the  meeting  I  stood  up  and  ad- 
dressed the  Chair,  starting  to  raise  this  point  about  our  procedure,  and 
I  was  advised  that  the  committee  had  alread}'^  accepted  the  report  that 
was  submitted  by  the  majority  of  the  subcommittee.  I  was  a  little 
astonished  at  that,  but  everyone  seemed  to  want  to  get  away,  so  I 
took  my  licking  in  good  grace  as  I  usually  do. 

Now,  Mr.  Chairman,  I  simply  suggest  that  we  postpone  further  con- 
sideration until  we  can  have  an  executive  committee  meeting  this 
afternoon. 

Senator  Don'nei.l.  Mr.  Chairman.  I  have  no  objection  to  that's  be- 
ing treated  as  an  amendment  to  my  motion.  My  motion  is  made  with 
the  amendment  as  I  treat  it  from  Senator  Morse  that  action  thereon 
be  taken  at  an  executive  conmiittee  meeting  this  afternoon  or  this 
morning  immediately  following  the  conclusion  of  this  hearing. 

Senator  Smith.  If  the  motion  needs  seconding,  I  am  glad  to  second 
the  motion. 

Senator  Douglas.  Mr.  Chairman. 

The  CiiAiRMAX.  Senator  Douglas. 

Senator  Douglas.  Mr.  Chairman,  I  think  it  proper  that  we  should 
consider  this  matter  in  executive  session,  but  since  the  issue  has  been 
injected  into  a  public  hearing,  I  think  it  might  be  appropriate  if  we 
stated  the  reasons  for  the  ruling  on  the  hearings. 

The  target  date  of  February  10  was  initially  set  because  we  believed 
that  we  wanted  both  to  give  all  interested  parties  a  chance  to  be  heard 
and  also  because  we  wanted  to  prevent  any  attempt  to  spin  out  the 
committee  hearings  by  informal  filibusters.  That  is  why  we  set 
February  10  as  tlie  terminal  date. 

There  were  anguished  cries  from  certain  members  of  the  committee 
when  this  ruling  was  proposed,  and  it  was  said  that  we  were  attempt- 
ing to  close  discussion  and  to  prevent  interested  parties  from  being 
heard.  As  I  understand  it,  what  the  members  of  the  subcommittee 
proposed  was  that  in  order  to  permit  the  citizens  of  the  country  to  be 
heard,  we,  the  members  of  the  committee,  would  be  willing  to  give  up 
our  afternoons  and  evenings  in  an  attempt  to  permit  a  full  hearing. 

I  am  sure  that  all  the  members  of  the  committee.  Senator  Donnell 
included,  and  certainly  members  on  this  side  would  be  very  glad  to 
make  any  sacrifice  of  time  or  pleasure  necessary  to  permit  the  people 
of  the  United  States  to  be  heard.  That  was  the  sole  purpose  of  the 
ruling. 

I  hoj)e  very  much  that  when  this  matter  comes  up  in  executive  ses- 
sion tliat  we  not  s])are  ourselves  in  the  country's  service. 

Senator  Doxnei.l.  Mr.  Chairman. 

The  Chairman.  Senator  Donnell.  ' 

Senator  Donnell.  With  respect  to  the  remarks  made  by  my  good 
friend  from  Illinois,  in  the  first  place  he  refers  to  tlie  date  of  February 
10  as  the  target  date.  That  would  imply  something  at  which  we  are 
striving,  something  to  which  we  are  going  to  try  to  get.    I  call  atten- 
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tion  to  the  fact  that  the  resolution  of  January  24  instead  of  specifying 
that  as  a  date  to  which  we  shall  endeavor  to  arrive  or  by  which  we 
shall  endeavor  to  conclude  the  hearings,  says : 

That  said  hearings  be  closed  not  later  than  February  10,  1949. 

I  further  make  the  point,  Mr,  Chairman,  with  respect  to  the  Sena- 
tor's remarks  on  informal  filibusters,  I  take  it  there  has  been  no  mem- 
ber of  the  committee,  so  far  as  I  know,  who  has  even  indirectly  or  in 
the  slightest  indicated  any  intention  of  filibustering  on  this  matter. 
I  think  every  memlier  of  this  committee  is  entitled  to  the  presumption, 
which  I  believe  to  be  a  fact,  that  he  is  trying  to  get  at  the  facts  in  this 
matter. 

But  I  do  want  to  say  this,  Mr.  Chairman,  that  with  a  matter  as 
important  as  the  labor  legislation  of  this  country,  involving  the  pro- 
spective repeal  of  the  act  known  as  the  Taft-Hartley  Act,  the  reinstitu- 
tion  of  the  Wagner  Act,  the  amendments  which  are  suggested  as  being 
in  consonance  and  in  consistency  with  the  proposals  of  the  President, 
and  numerous  other  amendments  which  have  been  submitted  to  this 
committee,  I  submit,  Mr.  Chairman,  that  as  previously  stated  in  this 
committee,  the  fixing  of  a  date  of  February  10  is  entirely  an  unreason- 
able act  and  we  should  have  had  far  more  time  for  the  proper  explora- 
tion of  these  questions. 

The  point  to  which  I  addres  myself  primarily  in  answer  to  the 
Senator  from  Illinois  is,  first,  that  February  10  is  not  a  mere  target 
date  under  the  resolution,  but  is  a  date  beyond  which  the  resolution 
says  the  hearings  shall  not  go. 

In  the  second  place,  the  remark  in  regard  to  the  fear  of  an  informal 
filibuster  is  unfounded  and  has  no  basis  in  fact. 

The  Chairman.  Are  you  ready  for  the  question? 

Senator  Hill.  Question. 

The  Chairman.  The  question  is  that  we  reconsider  the  resolution 
adopted  last  night  in  executive  session  right  after  the  close  of  this 
session. 

Senator  Taft.  Or  the  beginning.  I  find  that  it  would  be  more 
convenient  if  it  could  be  the  beginning  of  the  afternoon  session,  if 
that  is  agreeable  to  you. 

The  Chairman.  If  there  is  to  be  an  afternoon  session.  That  means 
holding  the  doors  closed  until  after  we  get  through  executive  session. 

Senator  Taft.  That  is  right,  or  meet  somewhere  else. 

Senator  Murray.  I  object  to  having  this  matter  disposed  of  now. 
Several  members  are  absent.  We  had  no  notice  that  this  was  coming 
up.  It  seems  to  me  we  should  defer  this  until  the  conclusion  of  the 
hearing  this  morning.     There  won't  be  anything  lost  by  such  delay. 

The  program  is  not  going  into  effect  immediately,  and  it  seems  to 
me  that  it  would  be  just  as  well  to  let  this  matter  go  into  executive 
session. 

The  Chairman.  The  motion  is  that  we  go  into  executive  session 
immediately  after  this  session  comes  to  an  end  in  order  to  hear  dis- 
cussions concerning  reconsideration  of  the  resolution  adopted  last 
night. 
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Senator  Morse.  Mr.  Chairman. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  I  thoug^ht  Senator  Taft  modified  it  to  the  effect 
that  we  would  go  into  executive  session  at  the  beginning  of  the 
afternoon  session. 

The  Chairman.  He  did  not  formally  modify  it.  He  uttered  the  ex- 
pression as  a  suggestion,  and  the  answer  was  that  this  means  holding 
the  people  out  until  we  get  through  with  our  executive  session.  Prob- 
ably it  is  not  as  convenient  as  meeting  right  afterward. 

Senator  Morse.  Mr.  Chairman,  I  offer  an  amendment  to  the  amend- 
ment, then,  that  we  go  into  executive  session  immediately  following 
the  afternoon  session  of  this  committee. 

The  Chairman.  This  afternoon.  This  is  very,  very  different  from 
what  Senator  Taft  suggested.     But  if  that  is  what  you  want 

Senator  Morse.  I  am  putting  it  as  being  different. 

Senator  Taft.  A  compromise. 

Senator  Morse.  I  recognize  it  is  different  and  that  is  why  I  am 
offering  it.  I  want  to  explain  my  reason  why  I  am  offering  my 
amendment. 

For  a  long  time  now,  Mr.  Chairman,  I  have  been  scheduled  for  a 
speech  that  I  have  to  give  downtown  this  noon.  You  are  fortunate 
you  are  not  going  to  have  to  hear  it,  but  I  have  to  give  the  speech,  so 
I  can't  go  into  executive  session  immediately  after  this  meeting.  As 
the  Republican  member  of  the  subcommittee  I  am  sure  my  colleagues, 
at  least  those  on  this  side  of  the  table,  want  to  have  my  views  on  this 
committee  report. 

Senator  Donnell.  I  accept  the  amendment  to  the  amendment,  Mr. 
Chairman. 

The  Chairman.  All  in  favor  of  meeting  after  the  session  this  after- 
noon in  executive  session  for  the  purpose  of  reconsidering  the  resolu- 
tion adopted  last  night  say  "Aye."     [A  chorus  of  ayes.] 

The  Chairman.  Those  opposed,  "No."     [A  chorus  of  noes.] 

The  Chairman.  We  will  have  to  have  a  show  of  hands.  All  in  favor 
raise  your  hands.     [A  show  of  four  hands.] 

The  Chairman.  No.     [A  show  of  four  hands.] 

The  Chairman.  The  chairman  will  vote,  of  course,  with  his  col- 
leagues, making  five.     The  motion  is  lost. 

Senator  Donnell.  Mr.  Chairman,  I  now  make  a  motion  to  proceed 
immediately  to  vote  on  this  proposition  which  is  in  my  motion.  I 
move  you,  sir,  that  we  do  not  hold  night  sessions,  but  that  we  hold  our 
sessions  in  the  day  beginning  at  9  :  30  on  each  morning  and  continuing 
until  the  conclusion  of  the  hearings  in  the  afternoon,  except  on  those 
days  in  which  the  Senate  is  in  session. 

Senator  Neely.  I  move  the  previous  question,  Mr.  Chairman. 

The  Chairman.  Now  you  have  got  me  in  a  parliamentary  quandary. 

Senator  Taft.  Is  the  previous  question  in  order  in  any  Senate 
proceeding? 

Senator  Neely.  That  is  not  debatable,  Mr.  Chairman.  Let  us  turn 
off'  the  ofas  and  "et  to  work. 
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The  Chairman.  The  Chair  will  rule  we  shall  vote  on  Senator  Don- 
nell's  motion,  and  he  will  put  it  in  the  way  in  which  it  is  suggested,, 
that  we  do  not  meet  at  nights.     I  think  that  is  all  there  is  to  the  motion. 

Senator  Morse.  A  point  of  order,  Mr.  Chairman.  Is  the  Chair  rul- 
ing that  that  is  not  debatable  ? 

The  Chairman.  The  Chair  would  rule  that  the  previous  question  is 
not  debatable.  I  didn't  rule  Senator  Donnell  out  of  order.  I  ruled 
my  colleague.  Senator  Neely,  out  of  order. 

Senator  Morse.  A  point  of  order.  Has  the  chairman  accepted  the 
motion  of  the  Senator  from  West  Virginia  as  being  duly  seconded? 

The  Chairman.  No. 

Senator  Morse.  So  the  only  motion  before  the  committee  is  that 
of  Senator  Donnell  ? 

The  Chairman.  Yes. 

Senator  Morse.  Am  I  in  order  to  discuss  the  Donnell  motion? 

The  Chairman.  You  are  in  order,  but  I  doubt  very  much  whether 
it  is  in  good  taste. 

Senator  Morse.  May  I  assure  the  Senator  from  Utah  that  I  will  al- 
ways pass  judgment  on  whether  or  not  what  I  do  is  in  good  taste,  and 
I  am  not  interested  in  the  observations  of  the  Senator  from  Utah  in 
regard  to  good  taste. 

The  Chairman.  The  Senator  from  Utah  therefore  withdraws  the 
observation. 

Senator  Morse,  I  say  further  this  is  another  demonstration  of  what 
we  are  up  against  in  this  whole  matter  as  far  as  steam-roller  tactics, 
on  the  part  of  the  Democratic  members  of  this  committee  are  concerned. 

Now,  Mr.  Chairman,  for  the  benefit  only  of  my  Republican  col- 
leagues— for  it  is  obvious  the  Democrats  are  not  interested  in  my  view 
on  procedure — I  want  to  say  I  met  with  Senator  JSIurray  the  other 
day  in  the  absence  of  Senator  Pepper.  In  fact,  I  have  never  met  with 
this  subcommittee  when  all  the  members  of  the  subcommittee  were 
])resent, 

I  have  had  two  telephone  conversations  with  Senator  Murray  and 
one  conference  with  him  in  the  cloakroom  off  the  floor  of  the  Senate, 
with  his  very  able  and  cooperative  assistant,  Mr.  Coburn. 

They  submitted  to  me  their  proposals  for  conducting  these  hear- 
ings. I  said,  "The  resolution  has  been  passed.  I  shall  do  what  I 
can  to  help  you  carry  out  the  spirit  and  the  intent  of  that  resolution. 
You  gentlemen  know  my  opposition  to  the  resolution.  You  know  that 
I  think  in  the  long  run  we  are  not  going  to  pass  good  labor  legislation 
by  the  procedure  which  you  are  adopting  and,  therefore,  I  must  neces- 
sarily take  exception  to  your  procedure.  However,  if  it  is  your  deter- 
mination to  close  these  hearings  on  February  10,  then  I  don't  see  how 
we  can  possibly  reach  that  closing  date  and  make  any  attempt  at  all 
to  give  full  hearing  and  fair  hearing  to  people  who  are  opposed  to 
the  administration  bill  unless  we  have  night  sessions. 

"If  it  is  night  sessions  that  you  are  going  to  insist  upon,  and  if  you 
are  going  to  insist  on  the  February  10  date,  I  shall  have  to  go  along 
in  carrying  back  to  the  connnittee  a  recommendation  for  night  sessions, 
to  be  discussed  by  the  committee," 

I  am  sorry  that  I  wasn't  there  yesterday  so  that  we  could  have  had 
a  full  discussion  of  it,  but  I  want  to  emphasize  again  for  the  benefit 
of  my  Republican  brethren  on  this  committee  that  if  we  are  going  to. 
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face  the  fact  which  the  Senator  from  Missouri  has  pointed  out  that  the 
Democrats  on  this  committee  are  going  to  close  these  hearings  on 
February  10  within  the  literal  meaning  of  the  resolution  which  they 
forced  down  our  throats  by  their  majority  vote,  and  if  we  are  going 
to  make  any  attempt — and  I  think  we  should  in  the  interests  of  get- 
ting into  this  record  at  least  the  best  evidence  that  can  be  presented 
by  what  witnesses  time  will  permit  us  to  hear  because  of  the  need  for 
modification  of  the  administration  bill — you  are  going  to  have  to  have 
night  sessions. 

The  choice  is  this :  We  Republicans  on  this  committee  can  take  the 
position  that  we  will  not  have  niglit  sessions  and,  therefore,  not  make 
the  record  that  I  think  we  can  make,  showing  the  need  for  modifica- 
tions in  tlie  administration  bill,  and  leave  the  whole  problem  for 
•debate  and  amendment  on  the  floor  of  the  Senate. 

Now  I  think  if  we  took  that  position,  there  would  be  great  merit  in 
it.     I  think  we  could  justify  taking  that  position. 

On  the  other  hand  it  is  my  personal  view  that  we,  at  least,  ought  to 
t  ry  these  night  sessions  and  go  ahead  and  present  such  evidence  against 
the  administration  bill  that  witnesses  we  can  call  will  be  able  to  be 
present,  and  then  demonstrate  that  we  have  leaned  over  backward  to 
cooperate  with  the  majority  on  this  committee,  which  certainly  has  not 
extended  any  cooperation  to  us.  Then  after  February  10  we  can 
go  into  executive  session,  see  then  if  we  can  reason  the  Democrats  into 
some  needed  amendments  to  the  administration  bill;  failing  in  that, 
as  I  expect,  we  can  go  to  the  floor  of  the  Senate  and  fight  it  out  by  offer- 
ing our  amendments  there. 

That  is  the  choice  the  Republicans,  I  think,  are  going  to  have  to 
make.  I  said  to  Senator  Murray,  as  he  will  so  testify,  I  am  sure,  when 
lie  makes  his  comment  on  this,  that  I  would  not  agree  to  the  commit- 
tee meeting  while  the  Senate  is  in  session  because  I  am  definitely  of 
the  opinion  that  we  ought  to  stop  the  practice  of  holding  committee 
meetings  while  the  Senate  is  in  session.  If  enough  men  on  enough 
committees  would  take  the  position  that  the  junior  Senator  from 
Oregon  has  taken  on  this  matter,  it  would  not  be  very  long  before  the 
Senate  would  either  modify  the  Reorganization  Act,  which  now  is 
aimed  at  preventing  committee  hearings  while  the  Senate  is  in  session, 
■or  do  what  I  think  the  Senate  ought  to  do,  which  is  to  pass  a  rule  that 
we  will  meet  regularly,  for  example,  on  Monday,  Wednesday,  and 
Friday,  and  hold  our  committee  hearings  on  days  and  hours  when  the 
Senate  is  not  in  session. 

I  think  the  people  of  the  United  States  from  our  respective  States 
sent  us  here  to  attend  Senate  sessions  and  not  absent  ourselves  from  the 
Senate,  where  the  people's  business  is  supposed  to  be  transacted  by  all 
Senators  and  not  just  by  the  few  that  may  be  on  the  floor. 

That  is  the  problem  that  I  hoped  to  lay  before  this  committee  yester- 
day afternoon,  but  action  was  taken  before  I  got  there  and  I  hope  that 
under  the  circumstances  and  in  view  of  the  attitude  expressed  here 
by  the  Democrats  again  this  morning,  we  will  go  along  with  these  night 
sessions  this  week  because  if  we  don't,  we  are  going  to  be  forced  into 
the  position  by  the  Democrats — and  I  fear  the  public  will  not  under- 
stand it — of  seeming,  at  least,  not  to  want  to  cooperate  in  carrying 
out  the  will  of  the  majority  of  this  committee  so  far  as  procedure  is 
concerned. 
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They  have  got  the  right  and  they  have  got  the  votes  to  force  that 
procedure  on  us,  and  it  is  my  view  we  ought  to  make  the  best  case  we 
can  for  our  position  within  the  limitations  that  the  Democrats  have 
imposed  upon  us. 

Senator  Neely.  A  point  of  order,  Mr.  Chairman. 

The  Chairman.  Senator  Neely. 

Senator  Neely.  I  move  the  previous  question. 

Senator  Donnell.  Mr.  Chairman. 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  Speaking  to  the  motion,  the  Chair  has  already 
ruled 

Senator  Neely.  Mr.  Chairman,  my  motion  is  not  debatable. 

Senator  Donnell.  The  Chair  has  ruled  this  motion  now  pending 
is  open  for  debate,  and  I  ask  leave  to  debate  it. 

In  the  first  place,  Mr.  Chairman,  I  think  that  something  developed 
here  this  morning  that  is  perhaps  even  more  fundamental  than  the 
initial  question  and  that  is  the  ruling  which  the  chairman  made  with 
respect  to  Senator  Morse's  inquiry  as  to  whether  or  not  this  motion 
is  open  for  debate.  The  chairman  first  ruled  that  he  doubts  it  to  be 
in  good  taste. 

Now,  Mr.  Chairman,  to  my  mind  that  is  not  the  function  of  the 
chairman  of  this  committee.  To  my  mind  every  Senator  on  this  com- 
mittee has  a  right  to  have  his  own  conscience  and  his  own  sense  of 
good  taste  determine  whether  or  not  he  shall  speak  if  the  opportunity 
is  afforded  him. 

Now,  Mr.  Chairman,  in  the  second  place,  with  respect  to  the  urgency 
of  this  matter,  if  this  were  a  situation  like,  for  illustration,  the  matter 
of  preserving  human  life  or  even  animal  life  as  in  the  snow  emergency 
out  in  the  West,  I  can  see  some  reason  there  for  night  sessions,  if 
there  were  any  debatable  and  controversial  questions  involved.  But 
that  is  not  the  situation  here. 

Here  we  have  a  situation  in  which  there  are  many  important,  difficult 
questions  which  must  be  considered  and  should  be  considered  carefully, 
deliberately,  and  adequately  by  this  committee.  To  my  mind  the 
public  of  whom  Senator  Morse  speaks  is  entitled  to  have  this  committee 
not  pushed  into  a  point  where  it  has  to  wear  itself  out  night  after 
night  until  10  o'clock  at  night,  getting  home  and  getting  to  bed 
perhaps  at  midnight,  and  then  being  back  here  the  next  morning  with- 
out an  opportunity  to  transact  any  other  business  of  the  Senate. 

We  have  13  members  on  this  committee.  Some  of  us  are  members, 
for  illustration  in  my  own  case,  of  the  Judiciary  Committee.  We  have 
a  third  of  all  the  business  of  the  Senate  now  before  that  committee. 
I  want  to  devote  some  time  to  that  work. 

Here  is  Senator  Smith  who  is  on  the  Foreign  Relations  Committee. 
I  think  he  is  entitled,  and  the  people  of  the  country  are  entitled,  to 
have  him  devote  some  time  to  the  work  of  the  Foreign  Relations 
Committee. 

As  I  say,  in  this  case,  with  no  emergency,  no  matter  of  human  or 
animal  life  involved,  we  should  be  permitted  to  carry  on  our  work  in 
a  manner  that  will  be  productive  of  the  best  results.  Senator  Morse 
fears  we  may  be  forced  into  the  position  in  which  the  public  will  not 
understand  us. 
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I  have  great  respect  for  Senator  Morse's  opinion.  To  my  mind, 
however,  we  are  confronted  by  a  situation  in  which  the  majority  of 
this  committee,  without  reason  Avliatsoever,  has  arbitrarily  forced  uj»- 
on  this  committee  a  conchision  date  of  February  10,  1949.  To  my 
mind  it  is  a  mistake  for  us  to  back  down  and  accept  the  principle  of 
the  February  10  date  and  seek  to  crowd  in  everything  we  can  by 
night  w  ork  and  day  work. 

To  my  mind  we  should  carry  on  this  w^ork  of  this  committee  in  a 
w\ay  that  will  be  consistent  of  carrying  on  the  work  of  the  other  com- 
mittees and  consistent  with  the  carrying  out  of  our  duties  in  connection 
with  other  work,  consistent  with  carrying  on  our  correspondence, 
which  correspondence  must  be  neglected  if  we  sit  on  this  committee 
night  and  day. 

1  earnestly  insist  from  the  standpoint  of  the  people  themselves  that 
this  motion  abandoning  this  idea  of  night  sessions  should  be  carried. 

The  Chairmax.  Are  you  ready  for  the  question  ?  Those  in  favor  of 
Senator  Donnell's  question  will  say  "aye".    [Chorus  of  "ayes."] 

Those  opposed,  no  ?    [Chorus  of  "noes."] 

Senator  Donxell.  Division,  Mr.  Chairman. 

The  Chairmax.  AVe  will  have  a  show  of  hands. 

Senator  Doxxell.  Mr.  Chairman,  I  ask  for  a  roll  call.  I  ask  for  a 
roll  call,  Mr.  Chairman, 

The  Chairmax.  The  Clerk  will  call  the  roll. 

Mr.  AVixcEY.  Senator  Murray? 

Senator  Murray.  No. 

Mr.  WixcEY.  Senator  Hill  ? 

Senator  Hill.  No. 

Mr.  WixcEY.  Senator  Neely  ? 

Senator  Neely.  No. 

Mr.  AVixcEY.  Senator  Douglas  ? 

Senator  Douglas.  No. 

Mr.  WixcEY.  Senator  Taft? 

Senator  Taft.  Aye. 

Mr.  WixcEY.  Senator  Smith  ? 

Senator  Smith.  Aye. 

Mr.  WixCEY.  Senator  Morse? 

Senator  Morse.  Aye. 

JSIr.  WixCEY.  Senator  Donnell  ? 

Senator  Doxxell.  Aye. 

Mr.  WixcEY.  Mr.  ChaiiTnan? 

The  Chairman.  No. 

Mr.  AVixcEY.  Five  to  four,  motion  defeated. 

The  Chairmax.  Motion  defeated. 

Senator  Taft.  May  I  ask  for  an  interpretation  of  this  motion?  I 
read  of  this  resolution  adopted  yesterday,  saying  that  an  all-day  ses- 
sion would  be  held  on  Saturday,  February  5.  I  understand  that  to 
mean  only  the  day  and  not  the  evening.  Do  you  interpret  that  as 
meaning  a  night  session  on  Saturday  ? 

The  Chairman.  AVe  so  interpreted  it  last  night,  that  w'e  start  in  the 
morning  at  9  :  30  and  continue  until  10  o'clock. 

Senator  Taft.  That  is  your  intei-pretation  of  these  words,  "all  day 
session"  ? 

The  Chairmax.  Yes. 
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Senator  Taft.  Means  all  night  as  well  as  all  day  ? 

The  Chairman.  Not  all  night,  just  up  to  10  o'clock. 

Senator  Taft.  May  I  say  further  that  I  canceled  two  evening  en- 
gagements already  for  this  week,  but  by  the  time  this  committee  gets 
through  with  its  work  I  propose  to  make  a  motion  to  extend  the  hear- 
ings for  at  least  another  week  and  abandon  night  sessions. 

I  might  say  as  far  as  I  am  concerned,  I  am  a  member  of  the  Joint 
Committee  on  the  Economic  Keport,  which  is  beginning  to  hold  hear- 
ings next  week  on  the  President's  economic  report,  and  we  must  report 
by  March  1.  a  far  more  definite  and  important  termination  date  than 
the  date  fixed  by  this  committee,  and  I  shall  renew  the  motion  to  extend 
the  hearings  at  least  a  week,  if  not  2  weeks. 

Senator  Smith.  Mr.  Chairman,  I  am  on  the  Foreign  Relations  Com- 
mittee, charged  with  special  responsibilities,  having  had  matters  re- 
ferred to  me,  and  if  this  schedule  is  carried  out,  I  will  have  to  neglect 
those  duties.  We  have  too  many  things  of  international  importance 
involved  in  that  committee  to  permit  me  to  give  full  time  to  this 
committee.  I  must  protest  against  this  procedure  with  all  the  vigor 
at  my  command. 

Senator  Douglas.  Mr.  Chairman. 

The  Chairman,  Senator  Douglas. 

Senator  Douglas.  Mr.  Chairman,  since  each  of  the  members  of  the 
minority  are  giving  their  individual  testimony  to  this  matter,  perhaps 
it  may  not  be  inappropriate  if  I,  although  a  freshman  Senator,  offer 
mine. 

It  so  happens  I  am  a  member  of  the  Bankiiig  and  Currency  Com- 
mittee and  the  Committee  on  the  Economic  Keport.  I  will  try  to 
do  my  duty  to  those  two  committees.  I  am  walling  to  go  all  afternoon 
and  evening  on  these  hearings. 

Senator  Neely.  Mr.  Chairman,  I  make  a  motion  that  we  proceed 
with  the  business  of  the  committee  and  hear  this  witness  and  at  least 
stop  the  talk  until  we  have  an  executive  session. 
,     The  Chairman.  Mr,  Herzog. 

STATEMENT   OF  HON.  PAUL  M.  HERZOG,   CHAIRMAN,  NATIONAL 
LABOR  RELATIONS  BOARD 

Mr.  Herzog.  Mr.  Chairman  and  members  of  the  committee,  I  should 
be  very  glad  to  accommodate  Senators  on  both  sides  of  the  aisle  by 
presenting  no  statement,  by  answering  no  questions,  and  by  going 
back  to  my  office.  That  would  seem  to  satisfy  some  of  the  expressed 
desires  of  all  members  of  the  committee  present. 

In  speaking  today,  gentlemen,  I  shall  not  be  able  to  furnish  the 
committee  with  any  of  that  sense  of  possible  drama  or  disagreement 
that  was  provided  by  the  two  preceding  witnesses.  So  far  as  I 
know,  the  National  Labor  Relations  Board  has  no  desire  to  absorb 
either  the  Conciliation  Service  or  the  Department  of  Labor. 

Senator  Taft.  But,  as  I  understand  it,  you  are  not  in  favor  of 
placing  the  National  Labor  Relations  Board  in  the  Department  of 
Labor  for  housekeeping  purposes  or  otherwise  ? 

Mr,  Herzog.  That  is  correct. 

Senator  Taft.  That  proposal  has  been  made  and  you  have  opposed 
it? 
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Mr.  Herzog.  It  has  not  been  made  in  any  legislation  which  I  know 
of. 

Senator  Taft.  I  mean  that  it  lias  been  discussed  in  the  newspapers^ 
for  instance. 

Mr.  Herzog.  I  have  seen  it  discussed,  and  the  Board's  reasons  for 
that  will  be  made  available  to  the  committee  if  any  member  of  the 
committee  would  like  to  ask  for  them.  I  have  had  extremely  friendly 
discussions  on  the  subject  with  Secretary  Tobin,  I  read  his  testimony 
of  the  other  day,  and  1  will  be  glad  to  say  anything  that  the  committee 
might  want  me  to  say  as  to  that,  at  this  time  or  after  reading  the  state- 
ment. 

Senator  Taft.  As  long  as  you  have  stated  it,  could  you  not  make  just 
a  brief  statement  for  the  record  of  the  reasons  you  think  it  should  not 
be  incorporated  in  the  Labor  Department? 

Mr.  Herzog.  Before  I  do  so,  may  I  say  this?  I  am  not  aware  of  its 
being  an  issue  between  the  Dejmrtment  of  Labor  and  ourselves,  so 
that  I  am  not  putting  it  forward  as  an  argument. 

Senator  Tatt,  I  understand  that. 

Senator  Neelt.  Mr.  Chairman,  may  I  be  indulged  to  make  a  unani- 
mous consent  request  that  this  witness  be  permitted  to  conclude  his 
statement  before  he  is  cross-examined  by  anybody  and  before  he  is 
interrupted ;  and  then  let  the  members  of  the  committee  proceed  with 
questions  for  the  rest  of  the  day  or  the  rest  of  the  week:  but  let  us 
permit  him  to  make  his  statement. 

Senator  Taft.  I  am  delighted  to  do  that,  but  the  witness  opened 
the  subject  by  his  own  testimony,  and  I  think  he  should  be  permitted 
to  comment  on  that. 

Mr.  Herzog.  I  will  be  glad  to  go  into  that. 

Senator  Taft.  I  will  be  glacl  to  allow  you  to  proceed  and  do  that 
later. 

]Mr.  Herzog.  I  shall  proceed.  I  might  say  before  beginning  that  this 
testimony  is  presented  in  behalf  of  the  five  members  of  the  National 
Labor  Relations  Board.  It  may  well  be  that  in  answering  questions 
later,  if  there  are  questions,  I  will  find  myself  only  answering  in  behalf 
of  the  individual  testifying  before  you,  the  Chairman  of  the  Board. 
The  statement,  however,  is  the  Board's  statement. 

I  might  also  add  for  the  record  that  it  has  been  cleared  with  the 
Bureau  of  the  Budget  in  accordance  with  their  circular  A-19.  and 
no  objection  to  it  was  stated  by  them. 

When  testifying  before  this  committee  on  March  6,  lO-iT,  concern- 
ing certain  bills  which  evolved  later  into  the  Labor-Management 
Relations  Act  of  1947, 1  opened  by  saying : 

The  National  Labor  Relations  Board,  an  agency  of  the  United  States,  is  con- 
cerned with  the  public  interest  and  witli  that  interest  alone.  We  testify  today  as 
trustees  of  Congress  for  the  administration  of  the  National  Labor  Relations  Act. 

The  deed  of  trust  is  the  Act  as  passed  in  1935.  As  is  was  not  our  province, 
as  trustees,  to  fix  the  terras  of  the  deed  of  trust  that  gave  us  being — 

referring  at  that  time,  of  course,  to  the  Wagner  Act — 

it  is  not  our  responsibility  to  decide  whether  those  terms  should  be  altered 
at  the  present  time.  That  is  a  matter  for  the  Congress  to  determine  (hearings 
before  the  Committee  on  Labor  and  Public  Welfare,  U.  S.  Senate,  80th  Cong., 
1st  sess.,  on  S.  55  and  S.  J.  Res.  22,  pt.  4,  p.  1901  (1947) ). 

A,lthough  the  deed  of  trust  has  indeed  been  sharply  altered  since 
that  time,  the  members  of  the  Board  are  still  trustees.    We  are  still 
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admiistrators  performing  quasi-judicial  functions,  and  not  for- 
mulators  of  policy.  We  appear  here  today  on  short  notice  and  at  the 
request  of  the  committee,  primarily  in  order  to  describe  or  to  express 
views  upon  those  sections  of  the  1949  bill  which  are  appropriate  sub- 
jects for  comment  by  this  Board.  I  refer  to  sections  103  through  108 
of  the  substituted  print  of  the  Thomas  bill  (S.  249) . 

We  are  glad  to  make,  as  we  have  made,  some  technical  remarks  on 
these  sections,  but  being  quasi-judicial,  we  have  no  value  judgments  to 
express.     I  might  add  quasi-value  judgments  either. 

However,  I  should  say  that  it  is  quite  apparent  to  me  and  to  my 
four  colleagues  as  well  that  this  Congress  lias  the  greatest  op])ortunity 
in  American  history  to  enact  fair,  rational,  and  sensible  legislation. 

I  turn  now  to  one  of  the  provisions  of  the  bill.  On  the  basis  of 
experience,  the  Board  endorses  those  provisions  of  the  present  bill 
which  would  continue  it  as  a  five-member  tribunal  with  authority  to 
panelize.  Mr.  Houston,  Mr.  Eeynolds,  and  I,  the  senior  member  of  the 
Board,  who  have  served  on  the  Board  both  when  it  had  only  three  mem- 
bers and  while  it  has  had  the  present  five,  are  convinced  that  decisions 
can  be  rendered  more  rapidly  and  more  efficiently  by  the  enlarged 
Board. 

Today,  approximately  85  percent  of  the  Board's  decisions  are  issued 
by  panels  of  three  members.  Although  the  full  Board  has  to  pass  on 
the  remaining  15  percent  of  the  cases  because  broad  questions  of  policy 
are  involved,  this  arrangement  still  relieves  each  individual  Board 
member  of  the  burden  of  passing  upon  about  one  case  out  of  every 
three.  When  there  were  only  three  Board  members,  every  member 
had  to  participate  in  every  decision.  The  important  thing,  of  course, 
is  not  the  relief  to  us  as  individuals,  but  the  fact  that  it  makes  it  possible 
for  us  to  issue  decisions  at  a  much  faster  rate. 

I  might  interpolate  by  saying  the  obvious,  which  is  that  in  the 
occasional  case  which  does  require  the  attention  of  the  full  Board  of 
five  members,  it  probably  takes  a  little  longer  to  talk  that  case  out  with 
five  men  than  it  would  have  taken  with  three  members.  But  that  is  a 
slight  disadvantage  in  time  as  compared  to  the  advantage  of  being 
able  to  panelize  and,  of  course,  it  does  provide  the  Board  with  the 
opinions  of  five  men  on  difficult  problems  rather  than  three. 

I  think,  therefore,  that  even  that  slight  objection,  which  I  have  heard 
from  some  sources,  should  not  be  considered  as  having  any  validity.  I 
want  to  give  you  one  example  of  the  statistical  situation,  and  these 
figures  are  selected  quite  arbitrarily. 

During  the  second  half  of  calendar  year  1948,  the  five-member  Board 
issued  950  decisions  in  contested  cases.  Of  these,  100  involved  unfair 
labor  practices,  the  rest  of  course,  being  representation  matters.  The 
most  productive  6-month  period  under  the  predecessor  three-man 
Board  was  in  1944,  when  770  decisions  issued  in  contested  cases.  That 
was  the  most  productive  year.  The  increase  in  production  is  over  23 
percent.  Because  time  is  of  the  essence  in  labor-relations  matters, 
anything  that  so  clearly  tends  to  expedite  decisions  is  highly  ad- 
vantageous. 

The  Board  questions  the  propriety  of  its  commenting  upon  the  par- 
ticular content  of  any  particular  "savings  clause"  contained  in  pro- 
posed legislation,  because  enactment  of  such  a  clause  as  section  105 
of  substituted  S.  249— and  that  is  the  clause  which  is  called  "a  bar 
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to  Certain  proceedings"  in  the  Thomas  substitute  bill — would  have  a 
direct  elfect  upon  many  individual  cases  now  before  us  for  decision 
in  our  quasi-judicial  capacity.  We  do,  however,  urge  the  Congress'  to 
enact  some  language  which  will  provide  an  explicit  mandate  to  the 
Board  to  take,  or  not  to  take,  specific  action  on  pending  cases  which 
arose  under  the  1947  act  but  which  might  have  to  be  treated  differently 
under  whatever  legislation  is  passed  in  1949. 

When  the  Labor  Management  Relations  Act  was  substituted  for 
the  National  Labor  Relations  Act  in  1947,  the  Board  found  itself  with 
almost  uncontrolled  discretion  to  dismiss,  to  modify  or  to  continue 
to  process  without  change  the  many  cases  that  had  arisen  under  the 
original  act  and  were  still  pending,  at  various  stages  on  the  Board's 
assembly  line,  on  August  22,  1947.  I  might  add  for  the  record  that 
there  were  about  3,930  cases  of  that  character  on  August  22,  1947. 

As  the  new  statute  provided  no  explicit  guidance  on  the  subject, 
we  were  forced  to  turn  to  the  general  savings  statute  (16  Stat.  432 
(1871))  and  to  court  precedent  which  had  little  direct  pertinence. 
In  some  situations  we  dismissed  pending  proceedings';  in  some  we 
continued  to  apply  the  provisions  of  the  Wagner  Act;  in  others  we 
applied  the  terms  of  the  new  statute;  in  still  others  we  reopened  Board 
proceedings  or  recalled  cases  from  the  courts.  This  was  not  an  arbi- 
trary selection  of  techniques.  It  depended  a  great  deal  upon  the  terms 
of  the  new  statute,  substantively  and  procedurally,  which  might  affect 
a  particular  issue.  It  turned  in  part  upon  the  particular  stage  which 
the  proceedings  had  reached  at  the  instant  that  one  act  disappeared 
and  the  other  took  its  place. 

I  have  not  put  any  details  on  that  in  this  statement.  Many  of  the 
Board's  decisions  rendered  during  the  first  4  months  of  the  statute — 
in  other  words,  during  the  last  part  of  1947 — pass  on  this  very  subject. 
If  the  committee  desires  to  see  them,  they  are  recited  to  some  extent 
in  the  report  of  the  joint  committee  which  came  out  about  a  month 
ago. 

Although  we  believe  that  substantial  justice  was  done,  solution  of 
the  problem  on  a  case-to-case  basis  was  unsatisfactory,  time-consuming 
and  productive  of  much  litigation.  We  trust  that  Congress  will  take 
steps  in  1949  to  avoid  recurrence  of  these  difficulties.  If  these  steps 
result  in  a  curtailment  of  the  Board  members'  discretion  to  feel  their 
way  as  they  did  before,  you  will  hear  no  complaint  from  us. 

We  turn  next  to  the  provisions  of  the  bill  concerning  jurisdictional 
disputes  and  secondary  boycotts  (sec.  106).  We  assume  that  these 
provisions,  including  the  added  policy  findings  of  section  106  (a), 
are  intended  to  implement  the  President's  views,  as  expressed  in  his 
state  of  the  Union  messages,  and  to  go  no  further.  We  believe  that 
they  accomplish  this  purpose. 

(a)  Secondary  boycotts:  The  basic  approach  employed  in  the  boy- 
cott provisions  is  the  one  set  forth  in  the  President's  1947  and  1949 
messages  on  the  state  of  the  Union;  that  secondary  boycotts  should 
be  judged,  not  on  the  basis  of  the  form  in  which  they  appear,  but 
rather  on  the  basis  of  the  obj'ectives  they  seek  to  achieve.  The  Presi- 
dent's approach  evidently  is  that  in  the  complexity  of  modern  indus- 
trial life  unions  frequently  find  it  necessary  to  extend  the  scope  of 
industrial  conflict  beyond  the  area  of  the  single  disputing  employer 
in  order  to  preserve  their  existence  or  to  achieve  legitimate  economic 
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wains.  (See  the  dissenting  opinion  of  Justice  Brandeis  in  Duplex  v;_ 
Deering,  254  U.  S.  443,  480.)  It  postulates  that  legislation  should 
therefore  not  condemn  all  secondary  action  by  unions,  but  rather  that 
it  should  outlaw  such  conduct  only  when  the  objective  sought  to  be 
achieved  is  "unjustifiable." 

The  proposed  bill  first  defines  a  "secondary  boycott."  Then,  in  a 
later  section,  it  declares  such  activity  to  be  an  unfair  labor  practice  if 
engaged  in  for  certain  limited  and  specified  objectives.  The  present 
act,  Taft-Hartley,  contains  no  explicit  definition  of  secondary  boy- 
cotts, but  describes  and  detains  the  conduct  deemed  unlawful  in  sec- 
tion 8  (b)  (4).  The  present  section,  because  it  outlaws  all  secondary 
boycotts  without  regard  to  objectives,  clearly  reaches  some  objectives- 
which  have  sometimes  been  considered  to  be  of  sound  economic  char- 
acter. These  are  not  characterized  by  the  President  in  his  messages 
as  unjustifiable. 

DEFINmON  OF  SECONDARY  BOYCOTT 

The  proposed  bill  defines  a  secondary  boycott  as — 

a  concerted  refusal  in  the  course  of  employment  by  employees  of  one  employer 
to  produce,  manufacture,  transport,  distribute,  or  otherwise  work  on  articles,, 
materials,  goods,  or  commodities  because  they  have  been  or  are  to  be  manu- 
factured, produced,  or  distributed  by  another  employer. 

This  definition  would  cover  virtually  all  the  means  by  which  a  sec- 
ondary boycott  has  customarily  been  implemented.  Although  the 
word  "strike"  does  not  appear  in  the  definition,  it  would  cover  the 
common  form  of  secondary  boycott  in  which  employees  strike  to 
compel  their  employer  to  cease  dealing  with  another  employer.  In 
such  cases,  the  employees  have  gone  a  step  beyond  the  refusal  to 
handle  a  particular  product,  and  have  refused  to  work  at  all.  But  so 
long  as  it  appears  from  the  evidence  that  the  strike  grew  out  of  or 
was  caused  by  a  refusal  by  employees  in  the  course  of  their  employment 
to  handle  particular  articles  because  those  articles  have  been  or  are 
to  be  manufactured  by  another  employer,  the  strike  would  still  con- 
stitute a  secondary  boycott  within  the  terms  of  this  definition.  The 
struck  employer,  normally  an  innocent  and  neutral  victim,  receives 
protection  in  such  a  situation  if  the  objective  is  "unjustifiable." 

The  definition  really  sets  forth  a  means.  When  you  get  to  a  later 
section,  the  objective  or  end  is  described  in  the  bill. 

THE  UNFAIR  LABOR  PRACTICE 

Section  8(b)  of  the  proposed  bill  is  drafted  to  reach  both  secondary 
boycotts  and  primary  strikes,  w^hen  resorted  to  in  furtherance  of  two 
basic  objectives  which  the  President  believes  that  experience  has 
demonstrated  to  be  unjustifiable:  (1)  where  the  object  is  to  compel 
an  employer  to  violate  his  statutory  duty  to  bargain  with  a  majority 
representative  of  his  employees ;  and  (2)  where  the  object  is  to  further 
a  jurisdictional  dispute.  The  latter  disputes  are  treated  in  detail 
below. 

Common  to  the  bill's  handling  of  both  unjustifiable  objectives  is 
the  fact  that  the  proposed  provision  is  directed  not  only  against 
secondary  boycotts  but  also  against  primary  strikes.    If  this  were  not 
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'done,  an  illogical  result  would  follow.  This  is  so  because  a  secondary 
bo3'cott  is  in  essence  the  use  of  pressure  by  one  employer's  employees 
to  support  a  strike  by  another  employer's  employees  against  the  lat- 
ter. The  secondary  boycott  therefore  has  the  same  ultimate  objective 
•as  the  strike  which  it  supports.  To  outlaw  the  one  and  permit  the 
other  would  make  illegality  turn  onl}'-  on  the  fact  that  a  secondary 
employer  was  involved,  rather  than  upon  the  fact  that  the  ultimate 
objective  of  the  action  was  unjustifiable.  Presumably  because  this 
would  run  dii-ectl}'  counter  to  the  basic  approach  of  this  bill  on  sec- 
ondary boycotts,  which  makes  the  objective  the  touchstone,  the  bill 
handles  the  situation  on  a  broader  base. 

The  proposed  provision  reaches  strikes  and  secondary  boycotts  to 
compel  an  employer  to  violate  his  statutoiy  duty  to  bargain,  in  three 
alternative  situations: 

(1)  "\^liere  the  incumbent  union  sought  to  be  unseated  by  the  strike 
or  boycott  has  been  certified  by  the  NLRB  as  the  majority  repre- 
sentative. 

(It  will  be  recalled  that  the  Board  affirmatively  suggested  inclusion 
of  such  a  provision  by  amending  the  original  Wagner  Act,  when  we 
testified  before  this  committee  in  March  1947.  See  p.  1905  of  the 
Senate  hearings  of  that  year,  as  well  as  the  earlier  declaration  of 
analogous  Board  policy  in  the  Thompson  Products  decisions  (70 
XLKB  13;  7'2  NLRB  886.)  It  is  similar  to  sec.  8  (b)  (4)  (c)  of  the 
LMRA.) 

(2)  Where  the  employer  has  been  ordered  by  the  Board  to  bargain 
with  that  union ;  and 

(3)  "\^'here  that  union,  although  uncertified,  has  a  valid  and  sub- 
sisting contract  with  the  employer  and  the  time  for  a  new  election  is 
not  approaching. 

All  three  are  based  upon  the  public  interest  in  the  stability  of 
established  bargaining  relations,  which  may  require  protection  against 
being  upset  by  a  raider's  use  of  economic  force.  A  majority  repre- 
sentative, whether  its  status  is  achieved  by  certification,  an  order  to 
bargain  directed  against  the  employer,  or  voluntary  recognition  fol- 
lowed by  a  contract,  should  be  free  from  rival  union  attack  through 
strikes  or  boycotts.  The  employer,  too,  is  entitled  to  a  period  of  un- 
disturbed collective  bargaining  with  a  labor  organization  with  which 
he  is  dealing  in  accordance  with  law. 

While  stability  of  bargaining  relations  is  the  principal  argument 
for  setting  forth  all  three  situations  to  which  section  8  (b)  (1)  of 
the  proposed  bill  would  apply,  a  separate  reason  exists  in  the  first  two 
situations — namely,  a  certification  and  an  order  to  bargain — which  is 
not  a[)plicabl(>  to  the  third  (wliere  there  is  only  a  contract).  Efi'ective 
administration  of  the  act  and  respect  for  a  gQvennnental  agency's 
processes  require  that  protection  be  afforded  to  certifications  and  orders 
of  the  Board  determining  the  status  of  a  bargaining  representative. 

It  will  be  noted,  also,  that  neither  the  proposed  definition  of  "secon- 
dary boycott"  nor  the  language  as  to  the  pi'oposed  unfair  labor  ])rac- 
tices  makes  any  specific  reference  to  picketing.  The  subject  neverthe- 
less appears  to  be  covered  by  the  proposed  language  of  section  8  (b), 
because  it  extends  to  the  situation  in  which  a  union  "causes  or  attempts 
to  cause''  a  strike  or  secondary  boycott.  The  Board  would  in  any 
particular  cases  have  to  determine  from  the  evidence  before  it  whether 
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the  picketing  was  designed  to,  or  did  in  fact,  bring  on  a  strike  or 
secondary  boycott. 

Senator  Taft.  "Bring  on  ?"    Is  that  what  is  meant  ? 

Mr.  Herzog.  Those  are  the  words,  yes.  I  suppose  "cause"  would  be 
preferable. 

Senator  Taft.  What  I  meant  was :  Do  you  mean  that  the  picketing 
is  unlawful  only  if  it  is  used  to  bring  on  a  strike?  If  the  picketing 
occurs  in  the  strike  after  it  has  happened,  then  it  doesn't  cover  it? 

Mr.  Herzog.  I  assume  it  would,  if  it  is  covered  at  all.  Probably 
that  choice  of  words,  is  unfortunate.  I  would  like  to  think  about 
that.    That  word  "bring"  was  used  quite  casually. 

Senator  Taft.  I  didn't  know  whether  you  meant  it. 

Mr.  Herzog.  I  should  think  it  probably  had  the  broader  meaning. 
At  least,  as  long  as  the  boycott  was  continuing  it  would  still  be  sup- 
porting it. 

I  turn  now  to  jurisdictional  disputes,  and  I  am  glad  to  report  to 
the  committee  that  I  have^reached  the  halfway  point  in  the  statement. 

On  jurisdictional  disputes,  the  President,  in  his  1947  state  of  the 
Union  message,  urged  that  machinery  be  provided  for  their  final  and 
peaceful  settlement.  He  declared  that  strikes  and  boycotts  in  further- 
ance of  such  disputes  should  be  outlawed.  This  bill  is  intended  to 
achieve  both  objectives. 

general  scheme 

Various  provisions  of  the  bill  interlock  to  form  the  following  scheme 
for  handling  jurisdictional  disputes: 

Whenever  there  is  a  strike  or  threatened  strike  or  secondary  boycott 
affecting  commerce,  and  it  is  caused  by  a  jurisdictional  dispute  over 
work  tasks  (as  defined  in  the  proposed  section  2  (12),  any  party 
affected — union  or  employer — may  apply  to  the  Board,  under  the 
proposed  section  9  (d),  to  have  the  dispute  resolved.  (Those  refer- 
ences to  numbered  sections  of  the  proposed  bill  are  inserted  for  the 
committee's  convenience.)  The  Board  thereupon  proceeds,  if  appro- 
priate, to  determine  the  dispute  or  to  have  it  determined  by  an  arbi- 
trator appointed  by  the  Board  for  the  purpose.  The  Board  (or  its 
arbitrator),  after  hearing,  issues  an  award  specifying  which  of  the 
unions  in  the  controversy  is  entitled  to  the  work.  Once  the  award  is 
issued,  and  the  parties  comply  with  it  upon  issuance,  the  dispute  is 
ended,  and  the  strike  or  secondary  boycott  is  averted  or  terminated. 
It  seems  likely  that  in  most  instances  the  employer  will  want  to  comply 
with  the  award  at  this  stage,  assuming  that  he  is  a  "neutral"  anxious 
to  have  the  dispute  settled  by  someone  in  authority  so  that  he  may 
proceed  with  operations. 

Tlie  award,  like  a  certification  of  representatives,  is  not  itself  a  final 
order.  If  the  unsuccessful  union  or  the  employer  refuses  to  honor 
the  award,  the  Board  may  proceed  against  ejther  in  an  unfair-labor- 
practice  case  (against  the  employer,  under  the  proposed  section  8  (a) 
(6)  ;  and  against  the  union,  under  the  proposed  section  8(b)  (2) . 

In  such  a  proceeding,  the  prior  section  9  (d)  award  would  be 
treated  as  determinative  of  the  work-task  assignment  issue  in  the 
complaint  cases,  precisely  as  a  certification  of  representatives  is  deter- 
minative of  the  representation  and  unit  issue  in  a  conventional  later 
refusal-to-bargain  case.    The  second  proceeding  would  therefore  be  a 
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rapid  one.  If  rendered  by  an  arbitrator,  the  award  would  have  the 
same  etiect,  unless  the  Board  found  it  to  be  clearly  unreasonable. 

I  might  say  here  that  I  take  it  for  granted  that  the  Board  would 
provide  for  expedited  procedures  in  cases  of  this  character  in  order  to 
give  them  some  priority,  even  though  no  statutory  priority  is  required, 
as  it  is  today. 

Once  the  Board  issues  its  order  in  a  complaint  case  enforcing  the 
award,  and  the  offending  employer  or  labor  organization  complies 
with  the  Board  order,  the  dispute  is  ended  at  this  stage.  Otherwise, 
either  the  Board  or  the  party  against  whom  the  order  is  directed  may 
seek  enforcement  or  review  in  the  circuit  court  under  section  10  (e) 
or  (f). 

I  am  referring  now  to  sections  10  (e)  and  10  (f )  as  they  exist  under 
the  substituted  Thomas  bill. 

Under  section  10  (e)  a  temporary  injunction  can  be  secured  pending 
enforcement.  That  is  the  same  section  10  (e)  which  existed  in  the 
Wagner  Act,  which  permitted  a  temporary  restraining  order  after 
the  Board  decision  was  issued,  and  before  the  courts  enforced  it. 

I  will  turn  now  to  the  arbitration  proceeding  briefly.  Section 
9(d)  sets  forth  the  exact  details  of  that  proceeding. 

Senator  Taft.  You  said  something  about  section  10  (e)  under  the 
Thomas  Act.     What  do  you  mean  ? 

Mr.  Herzog.  That  is  the  same.  Senator  Taft,  as  section  10  (e)  under 
the  Wagner  Act. 

Senator  Taft.  Oh,  it  is  not  in  here. 

Mr.  Herzog.  It  is  not  in  here,  except  that  it  is  incorporated  by 
reference,  I  suppose. 

Senator  Taft.  It  is  in  the  orig'inal  bill  that  Senator  Thomas  intro- 
duced first. 

Mr.  Herzog.  That  is  correct ;  and  I  think  it  is  in  the  National  Labor 
Relations  Act  of  1935  in  just  that  same  form. 

Senator  Taft.  But  that  temporary  injunction  is  one  that  is  obtained 
only  after  the  Board  has  had  a  hearing  and  acted  in  a  dispute  that  has 
hnally  been  submitted  to  it,  and  arbitrated,  and  finally  passed  on  that 
by  the  Board. 

Mr.  Herzog.  And  has  issued  a  decision.     That  is  correct,  sir. 

Senator  Taft.  That  would,  on  the  average  basis,  be  something  like 
a  year  or  more  after  the  filing  of  the  first  proceeding. 

Mr.  Herzog.  I  cannot  say  that  the  Board's  record  in  other  sorts  of 
proceedings  would  permit  me  to  deny  that,  Senator.  I  think  we 
would  undoubtedly  hear  cases  of  this  kind  on  the  basis  of  great 
priority,  but  we  do  take  a  long  time. 

I  will  turn  now  to  the  arbitration  proceeding  itself. 

As  I  said,  section  9(d)  sets  forth  some  of  these  details. 

The  most  important  single  feature  is  probably  the  procedure  for 
settling  jurisdictional  disputes.  That  procedure  offers  the  following 
advantages  to  employers,  unions,  the  public,  and  the  Government: 

(1)  The  proceeding  can  be  instituted  at  a  stage  when  the  strike 
or  boycott  is  merely  "threatened,"  but  has  not  j^et  materialized.  (See 
the  proi)osed  sec.  9  (d).)  Strife  may  thus  be  prevented  at  an  early 
and  critical  period.  (2)  Any  party  interested  in  the  dispute  may 
resort  to  the  Board  for  settlement.  This  opens  up  an  avenue  of 
peaceful  solution  not  only  for  the  aggrieved  labor  organization  but 
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for  the  employer,  who  may  well  be  the  innocent  victim  of  an  inter- 
union  feud.  (3)  The  parties  are  afforded  a  reasonable  time  to  resolve 
the  dispute  themselves,  even  after  the  proceeding  has  been  instituted. 
At  this  point,  voluntary  settlement,  rather  than  Government-imposed 
determination,  would  probably  be  the  choice  of  many  disputants. 
The  Board  would,  of  course,  welcome  such  solution,  just  as  it  wel- 
comes consent  agreements  in  its  other  proceedings.  (4)  The  mere 
availability  of  the  procedure  may  often  be  sufficient  to  achieve  indus- 
trial peace  in  this  field  without  the  intervention  of  Government. 

Three  other  aspects  of  the  settlement  procedure  are  of  particular 
interest  to  the  Board,  in  that  each  would  tend  to  lighten  the  Board's 
burden  in  this  new  and  difficult  field  of  governmental  operation : 

I  might  add  that  these  are  features  which  are  not  present,  as  we 
read  them,  in  the  present,  statute. 

First,  the  Board  would  have  discretion  to  determine  whether  or 
not  the  dispute  should  be  arbitrated.  This  would  seem  to  be  particu- 
larly valuable  if  it  should  develop,  at  any  stage  of  the  proceeding,  that 
the  dispute  is  truly  a  representation  controversy.  Upon  such  discov- 
ery, the  Board  would  discontinue  the  arbitration  proceeding  and  treat 
the  case  as  if  it  had  been  instituted  by  a  petition  for  certification  under 
section  9  (c) — that  is,  determine  a  bargaining  unit  and  proceed  to  an 
election  if  appropriate. 

That  is  the  last  sentence  of  section  0  (d)  of  the  Thomas  bill  appear- 
ing on  page  9,  lines  3  through  7,  if  the  committee  cares  to  look  at  it. 

Second,  unlike  the  LMRA,  this  section  provides  standards  to  guide 
the  Board  or  the  arbitrator  in  making  a  determination.  While  the 
same  criteria  that  serve  as  the  starting  point  in  arbitration  proceed- 
ings by  parent  federations  are  made  available  as  standards,  other  spe- 
cific guides  may  also  be  followed  if  necessary.  Those  standards  are  also 
set  forth  in  section  9  (d) ,  as  I  read  it,  and  thev  run  from  page  8,  line  10 
through  line  20,  of  the  substituted  Thomas  bill  (S.  249) . 

Third — and  this  is  something  that  is  quite  dear  to  the  Board's  heart; 
only,  we  are  not  expressing  value  judgments,  as  I  said  before;  this  is 
something  we  have  indicated,  I  think,  in  testifying  2  years  ago  when 
a  similar  problem  came  up — we  note  that  this  bill  does  permit  the 
Board  to  designate  arbitrators,  skilled  in  the  field  of  jurisdictional 
disputes,  rather  than  attempt  to  handle  these  matters  directly  itself. 

I  think  that  Senator  Morse  in  his  discussion  of  the  act  in  1947  nlso 
commented  on  that,  to  the  extent  that  Senator  Morse  indicated  that 
the  members  of  the  Board  might  not  be  wholly  competent  to  adjudicate 
disputes  of  this  character.  I  think  the  members  of  the  Board  would 
be  ready  to  stipulate  to  that. 

Senator  Morse.  Will  you  permit  an  interruption? 

Mr.  Herzog.  Yes. 

Senator  Morse.  I  raised  no  question  as  to  the  competency  of  the 
Board  to  adjudicate  jurisdictional  disputes.  I  simply  raised  the  ques- 
tion as  to  the  advisability  of  having  a  quasi-judicial  tribunal  that  has 
to  consider  cases  on  so  many  other  issues  permitting  itself,  or  by 
statute  being  required,  to  become  involved  in  a  jurisdictional  dispute. 

Mr.  Herzog.  Well,  I  think  we  are  uncertain  even  as  to  technical 
qualifications.  Senator  Morse,  because  of  the  engineering  problems  and 
some  of  the  others  that  come  up. 
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We  will  be  ^l:id  to  be  free  to  desio;nate  arbitrators  who  might  come 
from  a  skilled  panel  to  do  this,  if  the  Congress  should  decide  that  it 
was  the  thing  to  do. 

The  Board  could  always  review  the  decisions  if  they  were  arbitrary, 
and  they  woidd  be  enforceable  in  the  courts,  like  any  other  Board 
order. 

The  definition  of  jurisdictional  disputes  limits  the  subject  matter 
of  the  dispute  to  "the  assignment  or  prospective  assignment  of  a  par- 
ticular work  task."  The  definition  describes  the  kind  of  interunion 
dis])utes  that  are  thought  susceptible  of  arbitration.  Representation 
controversies  are  considered  to  be  more  appropriately  solved  by  an 
election  and  are,  therefore,  excluded  from  the  definition.  Industrial- 
union  disputes  and  craft-severance  conflicts  would,  for  example,  fall 
outside  the  scope  of  this  definition,  as  being  representation 
controversies. 

The  definition  also  limits  the  nature  of  the  dispute,  by  defining  it  as 
a  dispute  between  two  or  more  "labor  organizations."  Conflicts  be- 
tween a  union  and  an  unorganized  group  of  employees,  or  between 
an  employer  and  a  union  over  the  employer's  assignment  of  work  to 
unorganized  employees,  are  not  covered.  In  this  respect,  the  defini- 
tion is  narrower  than  that  embodied  in  section  8  (b)  (4)  (D)  of  the 
LMRA.  On  the  other  hand,  it  is  broader  than  the  LMRi^  definition  in 
the  following  respect :  The  disputant  groups  need  not  be  "employees" 
of  the  same  or  of  any  employer.  A  union  may  be  found  to  have  en- 
gaged in  a  "jurisdictional  dispute,"  as  here  defined,  on  behalf  of  its 
unemployed  members, — which  is  not  infrequently  the  case  in  juris- 
dictional disputes,  sections  8  (a)  (6)  and  8  (b)  (2)  providing  the 
sanctions. 

Unlike  the  Labor  Management  Relations  Act,  or  the  1947  Morse  bill, 
the  proposed  section  8  (a)  (6)  makes  jurisdictional  awards  enforce- 
able against  employers.  Its  presence  is  designed  to  serve  as  a  deter- 
rent against  the  occasional  nonneutral  employer,  who  might  otherwise 
take  sides  in  the  jurisdictional  dispute  and  assign  the  work  to  one  of 
the  warring  unions  despite  the  fact  that  its  rival  had  received  the 
award. 

The  union  that  engages  in  a  strike  or  boycott  to  overturn  an  award 
is  also  guilty  of  an  unfair  labor  practice,  under  the  proposed  8  (b)  (2) . 
This  section  parallels  the  proposed  section  8  (b)  (1),  which  makes  it 
an  unfair  labor  practice  for  a  union  to  strike  or  engage  in  a  secondary 
boycott  for  recognition,  in  the  face  of  a  certification,  refusal-to-bargain 
order,  or  contract  that  requires  the  employer  to  recognize  another 
union. 

Senator  Taft.  What  does  that  mean,  "in  the  face  of  a  certification, 
refusal-to-bargain  order"?     What  refusal-to-bargain  order? 

Mr.  Herzog.  Well,  that  refers.  Senator,  back  to  the  material  on  pages 
6  and  7. 

Senator  Taft.  What  I  meant  is  that  there  is  nothing  in  this  bill. 
Haven't  you  put  it  in  by  mistake?  There  is  nothing  in  the  President's 
bill  making  it  an  unfair  labor  ])ractice  for  a  union  to  refuse  to  bargain. 

Mr.  Herzoo.  No  ;  that  refers  back.  Senator,  to  an  employer's  refus- 
ing to  bargain,  and  protects  a  certification  in  a  situation,  protects  an 
employer  and  a  union,  rather,  in  the  case  of  a  situation  where  an 
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employer's  bargaining  is  pursuant  to  a  Board  order  directing  bargain- 
ing, exactly  the  same  way  that  it  would  protect  it  if  the  employer  had 
received  a  certification  from  the  Board  stating  that  a  certain  union 
was  a  majority  representative.  That  is  on  page  7  of  the  Thomas 
bill  (S.  249). 

Senator  Taft.  You  do  not  find  anything  in  this  bill  that  requires 
the  union  to  bargain  any  more ;  do  you  ? 

Mr.  Herzog.  It  does  not  seem  to  be  in  there  explicitly.  The  Board's 
decision  in  the  Times  Publishing  case  in  1947  might  possibly  have 
some  application,  but  there  is  nothing  explicit  similar  to  the  present 
8(b)  (3).  . 

I  turn  very  briefly  to  the  comment  on  section  107,  the  section  which 
refers  to  restrictive  State  laws.  I  think  the  committee  might  want  a 
word  of  background  as  to  the  present  status  of  the  law  on  that,  which 
is  evidently  the  reason  for  the  inclusion  of  this  provision  in  the  bill. 

It  is  not  the  Board's  function  to  comment  upon  the  merit  of  this 
proposal,  but  we  assume  that  the  committee  desires  us  to  indicate  its 
significance.  As  the  committee  knows.  Federal  authority  was  very 
sharply  curtailed  by  the  1947  act. 

Under  section  14  (b)  of  the  Labor-Management  Relations  Act,  as 
construed  by  a  majority  of  the  Board  in  the  Giant  Food  case,  State 
laws  prohibiting  the  execution  or  enforcement  of  such  contracts  must 
govern  the  action  of  the  Xational  Labor  Relations  Board  in  such 
States,  when  handling  a  controversy  involving  that  issue  in  such 
States. 

That  assumes,  of  course,  that  the  employer  is  engaged  in  interstate 
commerce  but  even  so  the  State  law  prevails. 

During  the  earlier  period — I  speak  now  of  the  period  from  1935 
to  1947 — when  the  closed  shop  proviso  to  section  8  (3)  of  the  original 
Wagner  Act  was  in  effect,  the  courts  never  had  a  final  opportunity  to 
determine  whether  a  State  statute  restricting  union-security  agree- 
ments could  be  applied  by  the  State  to  an  employer  engaged  in  inter- 
state commerce. 

The  1935  legislative  history  had  left  the  issue  in  some  doubt. 

I  might  add  here  that  there  were  some  cases  on  their  way  up  to  the 
Supreme  Court  of  the  United  States  which  would  have  resolved  that 
question,  but  they  were  sent  back  to  the  State  courts  by  the  Supreme 
Court  for  a  number  of  reasons,  which  we  may  here  regard  as  technical. 
By  the  time  they  started  coming  back  to  the  Supreme  Court  again,  the 
Taft-Hartley  Act  had  been  passed,  so  that  the  issue  raised  in  those 
cases  as  to  the  meaning  of  the  Wagner  Act  was  never  passed  upon 
finally  by  the  highest  Court  of  the  land. 

A  few  weeks  ago,  the  United  States  Supreme  Court  upheld  the 
constitutionality  of  such  State  laws  concerning  union-security  agree- 
ments and  prohibiting  them,  as  a  proper  exercise  of  the  State's  own 
police  power. 

The  decision  cited  in  footnote  8  rejected  the  contentions  made  under 
the  first  and  the  fourteenth  amendments  to  the  Constitution,  but  with- 
out reference  to  the  commerce  clause  or  any  existing  Federal  legisla- 
tion. 

Senator  Donnell.  Mr.  Chairman,  I  wonder  if  Mr.  Herzog  would 
put  the  citation  in  the  record. 
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iNIr.  Hekzog.  Very,  very  gladl3\  The  citation,  for  the  record,  of  the 
leading  case,  although  there  were  several  decided  on  the  authority  of 
that.  Senator  Donnell,  is  Lincoln  Federal  Labor  Union  v.  Northw^est- 
em  Iron  &  Metal  (.'ompany.  rei)orted  now  in  23  LKRM  2109.  The  de- 
cision came  down  from  the  Supreme  Court,  I  think,  about  the  11th  of 
January  of  this  year. 

Senator  Donnell.  Third  day  of  January? 

Mr.  Herzog.  Third  day  of  January. 

Senator  Donnell.  I  have  it  in  my  hand. 

Mr.  Herzog.  On  the  3d  day  of  January.  I  do  not  have  even  the 
unofKcial  Supreme  Court  Reporter  citation,  but  I  am  sure  Senator 
Donnell  has  it.  and  will  furnish  it  for  the  record  now.  I  would  be 
glad  to  be  interi'upted  for  that  purpose. 

Senator  Donnell.  The  numbers  of  the  cases  are  Nos.  47  and  34, 
October  Term,  1048,  being  appeals  from  the  Supreme  Courts  of  the 
States  of  Nebraska  and  North  Carolina. 

Mr.  Herzog.  Thank  you  very  much. 

The  impact  upon  such  State  statutes  of  Federal  legislation  based 
upon  the  commerce  clause  of  the  Constitution  will  revive  important 
legal  issues,  in  the  event  that  the  substantive  provisions  of  Federal 
law  are  again  changed. 

The  proposed  section  of  the  bill,  by  including  the  words  "or  in 
an}^  State  law,"  seeks  to  eliminate  the  uncertainty  that  prevailed 
between  1935  and  1947. 

Any  State  law  on  this  subject — whatever  its  terms — inconsistent 
with  the  Federal  statute  would,  of  course  no  longer  determine  the 
action  of  the  NLRB,  as  it  does  under  section  14  (b)  of  the  present  act, 
as  construed  by  a  majority  of  the  Board  itself. 

It  would,  we  believe,  also  cease  to  be  enforceable  by  the  State  itself, 
except  where  purely  local  enterprises  are  involved.  Federal  law  is 
also  expressly  made  paramount  over  any  State  law  prohibiting  the 
check-off. 

I  do  not  know,  in  reading  this  section,  whether  it  is  also  intended 
to  control  State  regulation  of  those  things  or  merely  their  prohibition. 
Some  other  witnesses  will  have  to  answer  that  question.  It  would 
look  like  prohibition  to  me. 

Section  108,  turning  to  another  subject,  makes  it  an  unfair  labor 
practice  for  either  an  employer  or  a  labor  organization  to  terminate 
or  modify  an  existing  bargaining  agreement,  except  upon  30  days' 
advance  notice  to  the  Conciliation  Service. 

You  will  recall  that  Mr.  Ching  testied  with  reference  to  that  yester- 
day, pointing  out  that  this  maintained  so  much  of  the  section  8  (d) 
of  the  present  act  as  requires  the  Conciliation  Service  to  be  notified 
30  days  in  advance. 

It  does  not  perpetuate  the  60-day  notice  to  the  other  party  provision 
of  section  8  (d) ,  or  some  of  the  other  provisions  that  it  now  contains. 

Senator  Taft.  Let  me  ask  you,  what  does  that  terminate ?  Suppose 
you  have  a  year's  contract,  and  it  just  runs  out.  Is  that  an  intention 
to  tei-minate?  It  terminates  itself.  It  would  seem  to  me  the  defini- 
tion in  the  bill  does  not  include  any  such  requirement  where  you  simply 
let  an  agreement  expire.     Do  you  think  it  is  intended  to 

Mr.  Herzog.  I  do  not  know  what  is  intended,  but  I  would  think  it 
ought  to  cover  both  sorts  of  situations.  Senator  Taft.     A  contract 
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which  runs  for  a  year  without  an  automatic  renewal  clause  ought 
probably  to  be  subject  to  the  same  sort  of  provision  which  is  thought 
proper  for  a  contract  that  requires  some  affirmative  action  in  order 
for  it  to  be  terminated. 

Senator  Taft.  Then,  if  that  is  not  so,  it  ought  to  be  amended.  What 
do  you  think  happens  ?  Suppose  that  they  do  not  give  the  Concilia- 
tion Service  30  days'  notice,  and  the  contract  runs  out.  What  happens 
then  ? 

Mr.  Herzog.  Well,  tlie  bill  provides  that  it  is  an  unfair  labor  prac- 
tice not  to  do  that.  As  we  say  in  our  statement,  I  think  it  will  answer 
your  question,  at  least  in  part,  Senator  Taft,  this  would  be  enforceable 
through  the  remedial  powers  of  the  Board,  like  any  other  unfair  labor 
practice,  but  to  be  nondiscriminatory  as  against  both  union  and 
employers. 

Senator  Taft.  I  know,  but  suppose  they  strike,  and  do  not  give 
notice  of  strike.    Wliat  happens  under  the  bill  ? 

Mr.  Herzog,  I  think  the  Board  would  simply  issue  a  cease  and 
desist  order.  Senator,  the  same  way  it  would  do 

Senator  Taft.  That  would  take  about  a  year. 

Mr.  Herzog.  The  same  as  if  an  employer  locked  someone  out. 

Senator  Taft.  It  would  take  a  long  time. 

Mr.  Herzog.  Well,  that  is  normally  what  would  happen  under  sec- 
tion 8  (d)  of  the  present  act.  The  only  difference  is  that  the  penalty 
there  imposed  on  employees  under  the  Taft-Hartley  Act  means  that 
they  lose  their  jobs  if  the  employer  does  not  care  to  take  them  back. 
But  so  far  as  Board  proceedings  are  concerned,  I  am  afraid  we  have 
got  the  same  problem. 

Senator  Taft.  But,  in  other  words,  there  is  no  sanction  whatever 
to  prevent  a  strike  taking  place  at  the  end  of  the  contract  and  extend- 
ing more  or  less  indefinitely  until  the  Board  gets  around  to  hearing 
it,  hearing  the  case. 

Mr.  Herzog.  No  more  than  there  is  a  sanction  to  prevent  a  lock-out 
of  the  same  character  or  termination  of  the  contract  by  the  employer. 
I  think  that  is  true. 

Senator  Taft.  I  am  not  comparing  it  to  the  employer.  I  am  com- 
paring it  to  the  Taft-Hartley  law. 

Mr.  Herzog.  Well,  the  sanction  in  the  Taft-Hartley  law  certainly 
is  a  stronger  one.  I  will  not  question  that  for  a  moment,  because  it 
means  that  men  who  would  do  that  are  liable  to  discharge.  That  is 
in  the  last  few  lines  of  section  8  (d)  of  the  Taft-Hartley  Act. 

I  am  just  looking.  Senator,  in  order  to  answer  your  earlier  question, 
at  section  8  (d)  of  the  present  act. 

Senator  Taft.  Of  course,  there  is  a  defect  in  the  present  Taft-Hart- 
ley law  as  to  these  contracts — these  contracts  which  are  subject  to 
being  reopened  in  the  middle,  about  which  an  amendment  was  recom- 
mended, but  apart  from  that,  the  60-day  provision  has  been — I  mean 
the  sanction  has  been  pretty  effective,  hasn't  it,  to  secure  compliance 
with  the  60-day  provision  ? 

Mr.  Herzog.  I  do  not  know.  Senator.  Only  one  case  involving  that 
issue  has  come  before  the  Board,  the  Boeing  case,  and  it  arose  on  such 
a  very  peculiar  state  of  facts  in  which  the  main  question  was  whether 
the  section  8  (d)  should  be  applied  retroactively,  that  I  do  not  think 
I  could  honestly  speak  in  terms  of  experience. 
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Senator  Taft.  How  many  definite  actions  against  unions  have  come 
before  the  Board  under  the  Taft-Hartley  law,  have  reached  the  Board  ? 
Do  you  know  ?     Have  you  any  idea  ? 

Mr.  Herzog.  I  should  have  gotten  these  statistics  for  you,  and  I  can 
furnish  them  for  the  record  later.  I  would  guess  that  the  Board  has 
issued  about  a  dozen  decisions  under  section  8  (b).  It  may  be  a  little 
less  than  that. 

I  should  think  that  twice  that  many  cases  involving  those  sections 
have  been  passed  upon  by  the  Board  members  and  are  simply  awaiting 
drafts. 

We  occasionally  have  disagreements  at  the  Board,  also,  you  know, 
and  we  have  to  have  dissenting  opinions  written. 

I  would  guess  that  the  Board  members  have  scrutinized  in  their 
judicial  capacity  from  20  to  25  cases  arising  under  section  8  (b). 

If  when  I  get  back  to  the  office  I  find  that  that  is  a  seriously  inaccu- 
rate statement,  I  would  like  to  correct  it  for  the  record. 

Senator  Taft.  It  is  not  very  important,  but  still  you  might  want  to 
check  it  if  j'ou  will. 

Mr.  Herzog.  Yes,  sir. 

I  just  want  to  point  out  finally  with  respect  to  section  108,  which 
simply  reiterates  what  Mr.  Ching  said  yesterday,  that  it  should  afford 
the  Conciliation  Service  adequate  time  to  assist  the  parties  to  maintain 
continuous  bargaining  relationships  before,  rather  than  after,  a  prior 
agreement  has  run  its  course. 

Senator  Taft  asked  me  a  moment  ago,  Mr.  Chairman,  about  the 
meaning  of  those  words  "terminate  or  modify"  in  section  108  of  your 
substituted  bill. 

I  attempted  to  say  what  I  thought  they  probably  meant.  I  notice 
that  section  8  (d)  of  the  present  statute,  just  after  the  word  "provided" 
on  page  8,  contains  the  same  language  "terminate  or  modify,"  so  I 
suppose  that  that 

Senator  Taft.  Wliere  is  that?     Page  8? 

Mr.  Herzog.  Just  after  the  italicized  word  "provided,"  Senator. 
That  clause  before  the  indentation  of  the  Taft-Hartley  Act  in  the 
official  print. 

Senator  Hill.  Well,  your  Board  has  construed  that  language  in 
decisions,  has  it  not  ? 

Mr.  Herzog.  Not  squarely,  Senator  Hill,  because  the  one  case  that 
we  liave  had  it  in  is  the  one  which  was  so  unusual  that  it  did  not  raise 
the  question  in  any  general  way,  but  I  would  think 

Senator  Taft.  You  think  it  would  be  intended  to  cover  it? 

Mr.  Herzog,  I  should  think  so,  sir. 

Senator  Taft.  I  think  both  laws  do. 

Mr.  Herzog.  If  the  1947  act  was  intended  to  cover  it,  then  this  must, 
because  the  language  is  exactly  the  same. 

That  ends  anything  I  have  to  say  about  section  108.  I  simply  want 
to  conclude  by  stating  that  I  will  be  glad  to  answer  questions  bearing 
on  the  testimony  just  presented. 

We  have  no  testimony  to  offer  on  other  sections  of  S.  249,  because 
they  relate  to  matters  of  policy  or  procedure  which  lie  outside  the 
assigned  area  in  which  the  Board  operates. 

Some  of  the  reasons  are  the  very  reasons  that  Mr.  Ching  stated 
yesterday. 
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We  are  a  quasi-judicial  body,  of  course,  rather  than  a  mediating  or 
wholly  administrative  body,  as  his  agency  is.  But  we  think  that 
some  of  the  same  factors  are  present. 

I  will  be  veiy  glad  to  do  my  best  if  meml)ers  of  the  committee  want 
to  address  questions  to  me. 

I  reiterate  what  I  said  before,  and  that  is  that  it  may  sometimes 
happen  that  an  answer  I  give  to  a  question  will  not  be  the  same  answer 
that  the  members  of  the  Board  would  give  to  that  question  if  I  polled 
them  or  asked  them  to  hold  up  their  hands.  It  might  not  come  out 
the  same  waj',  but  I  am  up  here,  and  I  will  do  my  best  to  answer  those 
questions. 

The  Chairman.  Senator  Murray. 

Senator  Murray.  No  questions. 

The  Chairman.  Senator  Taft. 

Senator  Taft.  Senator  Morse  has  to  leave,  and  I  might  run  to  12 
o'clock,  and  I  think  I  would  prefer  to  have  Senator  Morse  ask  the 
questions. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  Mr,  Herzog,  you  appear  here  as  an  administration 
witness  ? 

Mr.  Herzog.  I  appear  as  the  third  witness. 

Senator  Morse.  But  you  were  not  requested  by  this  side  of  the  table, 
by  the  committee.  I  respect  the  quasi- judicial  position  in  which  you 
find  yourself,  and  I  here  and  now  make  you  the  judge  of  any  question 
I  ask  as  to  whether  or  not  you  think  it  might  involve  a  question  of 
judicial  policy  upon  which  you  do  not  wish  to  comment,  and  I  shall 
accept  your  judgment. 

However,  our  real  job  on  this  committee  is  to  reach  some  policy 
decisions,  and  your  testimony  this  morning — and  I  mean  no  criti- 
cism of  it ;  that  is,  no  negative  criticism  of  it ;  I  mean  only  to  make 
what  I  think  is  a  statement  of  fact — is  for  the  most  part  expository 
of  the  sections  of  the  bill 

Mr.  Herzog.  I  agree. 

Senator  Morse.  Which  all  of  us  could  observe  by  a  mere  reading 
of  the  bill.  Therefore,  your  testimony  is  not  of  any  help  to  us  in 
reaching  any  decision  on  questions  of  policy. 

But  let  me,  for  just  a  minute,  run  through  your  statement  on  a 
couple  of  points  that  it  raises. 

On  page  2,  you  comment  on  the  five-member  tribunal  with  authority 
to  panelize. 

Have  you  been  following  the  panel  system  rather  extensively  ? 

INIr.  Herzog.  Effective  either  January  1  or  February  1  of  last  year, 
Senator,  we  instituted  it  on  a  full-fledged  basis;  and,  as  I  said  in  the 
statement,  about  85  percent  of  the  Board's  decisions  are  now  handled 
by  panels. 

It  is  true,  I  should  think,  of  better  than  90  percent  of  the  represen- 
tation cases,  and  for  the  last  6  months  we  have  been  referring  many 
unfair-labor-practice  cases  to  panels  of  three  Board  members. 

Senator  Morse.  Three  Board  members  ? 

Mr.  Herzog.  Yes.  We  have  an  understanding  at  the  Board,  which 
has  been  very  helpful  because  my  colleagues  have  cooperated  with  one 
another  so  fully,  no  matter  how  much  they  have  occasionally  disagreed 
on  a  case,  which  permits  any  one  Board  member  on  a  panel  to  say  to 
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his  brethren  on  that  panel,  "I  think  this  is  the  kind  of  thing  that 
ought  to  go  to  the  full  Board";  and,  if  he  does  that,  the  full  Board  will 
take  it. 

On  the  other  hand,  we  have  another  understanding,  which  is  essen- 
tial to  the  operation  of  that  system :  that  no  question  which  has  al- 
ready been  decided  upon  as  a  matter  of  policy  by  the  full  Board, 
even  though  it  be  3  to  2,  can  be  disagreed  with  by  a  panel. 

Sometimes  it  happens  that  a  particular  panel  has  the  two  dissenters 
on  it  as  a  majority  of  that  panel,  and  yet  they  are  bound  by  the  prior 
decision  of  the  Board. 

Senator  Mokse.  Are  the  cases  assigned  to  the  panels  by  some  opera- 
tion of  the  law  of  chance,  such  as  the  drawing  of  lots  as  to  who  shall 
sit  on  a  panel,  and  the  trying  of  cases  for  that  panel,  or  how  do  you 
select  your  panels  ? 

Mr.  Herzog.  Senator,  I  used  to  think  they  were  assigned  by  lot  until 
I  saw  some  of  the  lemons  that  were  coming  my  way,  and  now  I  am  not 
so  sure  any  more. 

But  the  technique  that  we  have  is  to  have  the  executive  secretary  of 
the  Board,  when  a  case  is  docketed  in  Washington,  assign  the  case  to  a 
member  of  the  Board  in  rotation. 

He  might  depart  from  that  rotation  occasionally,  as  where  a  man 
feels  he  should  disqualify  himself  in  a  case  for  personal  reasons,  or 
where  a  record  is  so  terribly  long,  and  that  particular  Board  member 
has  gotton  two  or  three  very  long  ones  in  the  course  of  the  same  week, 
when  an  exception  might  be  made. 

But  normally  it  runs  between  the  five  of  us,  one,  two,  three,  four, 
five,  and  back  again. 

AVhen  a  case  is  assigned  to  a  Board  member,  he  decides,  often  with 
the  assistance  of  his  staff,  as  to  whether  it  is  such  a  matter  of  major 
importance  that  it  should  be  handled  by  the  full  Board,  or  whether 
it  is  something  that  could  be  handled  by  a  panel. 

As  I  say,  more  than  five  cases  out  of  every  six  are  now  handled  by 
panels  of  three  Board  members. 

Senator  ]Morse.  When  you  use  the  panel  system,  you  can  only  have 
one  panel. 

Mr.  Herzog.  I  beg  pardon  ? 

Senator  Morse.  When  you  use  the  panel  system  of  three,  you  can 
have  only  one  panel  sitting  at  a  time ;  and,  therefore,  I  raise  the  ques- 
tion of  what  objections  there  would  be,  in  your  opinion,  to  a  seven- 
man  Board  instead  of  a  five-man  Board,  which  would  permit  two 
panels  operating  at  the  same  time,  and  permit  one  member  of  the 
Board  to  devote  more  time  to  the  administrative  work  of  the  Board? 

Mr.  Herzog.  I  have  to  say  a  number  of  things  on  that,  Senator. 
First,  I  recall  that  in  1947  ypur  bill  did  suggest  that  there  be  seven 
members  of  the  Board. 

I  do  not  know  of  any  very  big  objection  to  it,  except  that,  on  those 
big-policy  matters — the  15  percent  of  the  cases  that  do  require  the  full 
attention  of  tlie  Board — seven  men  are  an  awfid  lot  of  men  to  get 
together  on  discussions.  But  I  want  to  say  this:  that,  the  way  the 
Board  works  the  panel  system,  there  are  five  panels  operating  all  at 
the  same  time,  because  what  we  have  done  is  this : 
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Each  member  of  the  Board  is  chairman  of  a  particular  panel.  I 
have  Panel  A;  Mr.  Houston,  Panel  B;  Mr.  Reynolds,  Panel  C; 
Senator  Murdock,  Panel  D ;  and  Mr.  Gray,  Panel  E. 

That,  I  might  say,  is  not  in  order  of  grades  granted  in  school,  but 
in  order  of  seniority. 

A  case  that  comes,  let  us  say,  to  Mr.  Houston's  office,  which  he  de- 
cides does  not  have  to  go  to  the  full  Board,  automatically  goes  to 
Panel  B. 

Two  other  members  of  the  Board  sit  on  Panel  B  with  him.  Each  of 
us  sits  on  three  panels;  each  of  us  is  chairman  of  one  panel  and  a 
member  of  two  others. 

For  example,  in  my  own  case,  I  am  on  a  panel,  I  have  got  my  own 
panel,  of  course,  and  I  am  on  the  panel  with  Mr.  Houston  and  on  the 
panel  with  Mr.  Gray. 

Each  of  my  colleagues  has  a  similar  arrangement,  so  that  we  have 
five  panels  running  all  the  time.  Senator  Morse. 

Senator  Morse.  Do  you  think,  if  I  understand  you  correctly,  that 
a  seven-man  Board  would  be  too  cumbersome  ? 

Mr.  Herzog.  I  think  it  is  about  a  50-50  proposition.  I  just  do  not 
know. 

I  think,  when  you  begin  to  get  up  that  high,  you  run  into  other  sorts 
of  problems — not  only  the  difficulty  of  having  so  many  people  at  a 
meeting  and  the  fact  that  the  debate  is  extended  just  a  little  more 
than  it  is  with  five,  but  the  improbability,  as  a  matter  of  mathematical 
chance  that,  you  wull  find  seven  people  who,  whatever  their  difference 
is  social  views,  would  get  along  happily  together  as  human  beings. 

We  have  that  today  with  five,  but  I  think  you  will  run  into  that 
problem  with  more. 

Senator  Morse.  Of  course,  I  question  that  premise  as  to  whether 
or  not  that  shoud  be  an  objective,  as  to  whether  or  not  they  get  along 
happily. 

Sir.  Herzog.  Well,  we  do  not  feel  that  way  about  it.  Senator. 

Senator  Morse.  Whether  or  not  the  form  of  the  public's  business 
is  to  see  that  all  points  of  view  are  brought  to  bear  on  it. 

Mr.  Herzog.  I  think  those  two  things  are  not  mutually  exclusive. 
The  public's  business  gets  done  a  lot  better  if  men  have  complete  faith 
and  trust  in  one  another,  and  can  work  together,  despite  disagree- 
ment. 

Senator  Morse.  Of  course,  it  is  not  at  all  uncommon.  You  have 
Federal  boards  and  State  boards  and  courts  with  memberships  larger 
than  five,  and  they  do  the  work. 

Mr.  Herzog.  I  am  not  objecting  violently  to  the  system.  I  am  just 
stating  some  of  the  objections  there  are.  The  advantages  that  you 
mention  are  apparent. 

Senator  Morse.  And  have  a  panel  system.  I  think  in  diversity  there 
is  great  merit  in  doing  the  public  business. 

Mr.  Herzog,  I  read  this  material  in  your  statement  on  the  secondary 
boycott 

Mr.  Herzog.  Yes. 

Senator  Morse.  And  I  am  not  sure  whether  it  would  be  a  sound  con- 
clusion to  draw  from  your  exposition  that  there  is  implied  in  your 
remarks  the  suggestion  that  the  definition  in  the  proposed  adminis- 
tration bill  (the  Thomas  bill)  is  too  broad. 
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JNIr.  HerzoCx.  I  do  not  moan  to  give  that  implication. 

Senator  Morse.  You  just  mean  to 

Mr.  Hekzog.  It  is,  as  you  said  before,  just  a  narrative. 

Senator  Morse.  It  is  an  exposition  of  the  position  covered. 

Mr.  Herzog.  Narrative,  dull  exposition. 

Senator  Morse.  Well,  for  the  record,  would  you  object  to  making 
your  suggestions  to  this  committee  in  terms  of  hypothetical  facts? 
Have  you  in  mind  secondary-boycott  situations,  first,  in  which  the 
definition  would  api^ly  and,  second,  in  which  the  definition  would  not 
apply  ? 

Mr.  Herzog.  Well,  I  think  I  can  try  a  few.  Taking  the  affirmative 
first,  in  the  event  that  the  Board  had,  let  us  say,  certified  the  A  Union 
at  the  X  Plant  six  months  ago,  and  the  B  Union  decided  at  the  end 
of  a  6-month  period  that  it  ought  to  be  the  bargaining  agent  of  those 
employees,  and  the  B  Union  accomplished  the  following :  In  the  first 
place,  it  struck  X's  plant  for  the  purpose  of  and  with  the  object  of 
trying  to  compel  the  employer  to  bargain  with  itself,  the  B  Union, 
rather  than  the  certified  A  Union. 

It  would  then  take  the  second  step,  which  would  also  be  covered 
by  the  bill,  of  calling  a  strike  or  imposing  some  sort  of  boycott  upon 
Company  Y,  a  customer  of  X. 

The  boycott  would  be  imposed  on  Y  not  because  Y  was  involved  in 
any  kind  of  row  with  the  union  of  a  direct  sort  at  all,  but  because 

Y  was  a  customer  of  X,  and  the  B  Union  wanted  to  put  the  screws 
on  X  in  order  to  force  it  to  bargain  with  it.    That  is  one  example. 

Without  repeating  this  whole  story  over  again,  under  this  bill  the 
same  thing  would  apply  if  the  Board  had  recently  issued  a  refusal- 
to-bargain-order  against  Employer  X  and  the  employer  was  bargain- 
ing with  the  union  pursuant  to  that.  It  would  also  apply  under 
the  last  section  of  this  provision,  in  the  event  that  the  employer  had 
a  contract  with  Union  A,  and  it  was  a  perfectly  proper  contract,  and 
Union  B  was  trying  this  particular  technique  at  a  time  when  the 
contract  still  had  a  good  while  to  run. 

That,  of  course,  is  the  meaning  of  those  words  "and  a  question  con- 
cerning representation  may  not  affirmatively  be  raised."  That,  I  think, 
covers  that  side  of  it. 

Of  course,  a  secondary  boycott  to  enforce  a  jurisdictional  dispute 
would  similarly  be  covered.    If  you  want  me  to  go  through  the  X  and 

Y  business  on  that,  I  will  try. 

Senator  Morse.  Let  me  put  this  hypothetical  situation  to  you: 
Suppose  that  A  Co.  manufactures  goods  partially  for  their  ultimate 
consumer  completion,  and  after  A  Co.  has  finished  its  processes,  the 
goods  then  go  to  B  Co. 

Assuming  that  B  Co.  does  not  have  a  contract  with  any  union,  but 
X  Union,  which  delivers  the  goods  from  A  Co.  to  B  Co.,  refuses 
to  deliver  the  goods  to  B  Co.,  and  stretches  a  picket  line  to  stop 
anybody  else  from  delivering  the  goods.  Would  the  definition  cover 
that  type  of  boycott? 

Mr.  Herzog,  What  is  the  purpose  of  it.  Senator?  Why  are  they 
doing  it  ? 

Senator  Morse.  Trying  to  force  B  Co.  to  negotiate  with  the  same 
union  that  has  a  contract  with  A  Co. 

Mr.  Herzog.  Yes ;  I  would  say  it  would  cover  it. 


134  LABOR    RELATIONS 

(Subsequently  Mr.  Herzog  addressed  the  chairman  as  follows :) 

Nation Ai.  Labor  Relations  Board, 
Washington  25,  D.  C,  February  3,  19^9. 
Hon.  Elbert  D.  Thomas, 

Chairman,  Senate  Committee  on  Labor  and  Public  Welfare, 

Washington  25,  D.  C. 
Dear  Senator  Thomas  :  In  answering  one  of  the  hypothetical  questions  put 
to  me  by  Senator  Morse  when  I  testified  on  February  2,  I  believe  that  I  did  not 
convey  the  correct  impression  of  the  impact  of  substituted  S.  249  upon  a  particu- 
lar factual  situation.  I  refer  to  my  reply  to  that  question  of  Senator  Morse's 
which  begins  at  the  bottom  of  page  269  of  the  typed  transcript  and  ends  in  the 
middle  of  page  270. 

My  final  reply  to  this  question  was:  "Yes;  I  would  say  it  would  cover  it."  On 
furtner  consideration  of  the  facts  and  of  your  bill,  I  have  concluded  the  answer 
should  have  been :  "No ;  it  would  not  cover  it."  As  I  naturally  do  not  want  to 
tamper  with  the  official  record  by  making  a  change  of  this  character  myself,  I 
would  appreciate  your  having  the  clerk  of  the  committee  insert  this  letter  at  the 
proper  point  in  the  printed  record,  corresponding  to  the  middle  of  page  270  of  the 
typewritten  transcript. 

The  answer  I  gave  Senator  Morse  was  partly  due  to  my  mistaken  understand- 
ing at  the  moment  of  the  import  of  his  question.  I  thought  he  was  inquiring 
about   whether    such    conduct    would   constitute   a    secondary    boycott   within 
the  meaning  of  the  proposed  definition  of  S.  249.     Upon  reflection,  it  is  clear  to 
me  now  that  he  was  referring  to  the  objective  of  such  a  secondary  boycott. 
I  am  sending  a  copy  of  this  letter  directly  to  Senator  Morse. 
With  renewed  appreciation  of  the  great  courtesy  with  which  I  was  received  by 
you  and  the  other  members  of  the  committee,  I  am 
Very  sincerely  yours, 

Paul  M.  Herzog,  Chairman. 

Senator  Morse.  Would  the  definition,  in  your  opinion,  cover  a 
secondary  boycott  if  the  goods  in  my  hypothetical  case  had  to  be  trans- 
ferred from  B  Co..  with  a  union,  to  A  Co.,  with  a  union,  for  the  comple- 
tion of  the  work,  and  the  employees  of  A  Co.  refused  to  work  on  the 
goods  on  the  allegation  that  B  Co.  did  not  pay  union  wages  to  its 
employees  ? 

Mr.  Herzog.  Now,  I  think  that  is  an  example  of  the  sort  of  thing 
that  the  President,  in  his  message,  apparently  did  not  want  to  have 
covered  in  the  secondary-boycott  provision. 

It  is  the  sort  of  thing  that  is  covered  in  the  Taft-Hartley  Act.  I 
.would  assume  that,  if  this  bill  correctly  implements  those  messages 
from  the  President,  that  it  would  not  cover  a  situation  like  that,  be- 
cause that  is  the  kind  of  situation  where,  to  use  the  language  that  the 
people  in  the  labor  field  use,  the  union  is  doing  that  in  order  to  protect 
its  wage  levels  elseAvhere  or  to  organize  somebody  or  something  of 
that  kind.  The  men  feel  that  they  should  not  be  required  to  work  upon 
a  product  which  is  being  made  under  conditions  which  they  want  to 
discourage  rather  than  encourage. 

I  think  it  is  the  problem,  really  which  was  stated  by  the  divided 
court  in  the  old  case  of  Duplex  v.  Deering. 

Senator  Taft.  Senator,  may  I  state  just  a  variation  of  that? 

Mr.  Herzog.  Yes. 

Senator  Taft.  Suppose  a  CIO  lumber  mill  in  Oregon  does  work  on 
the  lumber,  and  the  teamsters  in  Cincinnati  refuse  to  handle  their 
lumber.  Is  that  case  covered  'I  The  answer  is,  of  course,  it  is  not,  Mr. 
Herzog. 

Mr.  Herzog.  Wliy  are  they  doing  it  ? 

Senator  Taft.  The  reason  they  are  doing  it  is  because  they  do  not 
want  CIO  lumber.    It  is  hot  lumber,  and  they  do  not  want  to  cover  it. 

Senator  Morse.  What  does  the  Chairman  of  the  Board  think? 
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Senator  Taft.  Yes,  Avliat  does  he  think?    How  could  you  cover  it? 

Mr.  Hkrzog.  Probably  it  is  not.  I  would  want  to  look  at  it  again, 
Senator. 

Senator  Morse.  Let  us  see  if  you  and  I  are  in  agreement  on  this 
interpretation. 

Mr.  Herzog.  Yes  ? 

Senatoi-  Morse.  Tliat  the  apparent  purpose  of  the  secondary  boycott 
provision  of  the  Thomas  bill  is  to  limit  the  secondary  boycott  rules 
so  that  they  do  not  apply  to  those  cases  in  which  men  are  seeking  to 
use  the  boycott  to  improve  labor  conditions  in  a  plant  with  which  they 
have  no  contract. 

Mr.  Herzog.  I  think  that  is  right. 

Senator  jNIorse.  Xow,  Mr.  Herzog,  in  your  exposition  of  the  bill  on 
jurisdictional  disputes 

Mr.  Herzog.  What  is  that  ? 

Senator  jMorse.  In  your  exposition  of  the  bill  on  page  12  of  your 
testimony,  you  point  out  that  proposed  section  8  (a),  subsection  6, 
makes  jurisdictional  awards  enforceable  against  employers  as  a  de- 
terent  against  the  occasional  nonneutral  employer. 

When  you  use  the  word  "occasional''  am  I  correct  in  the  conclusion 
that  proof  of  collusion  between  a  given  union  and  an  employer  in 
jurisdictional  disputes  has  rarely  been  established? 

Mr.  Herzog.  I  have  seen  so  few  of  those  cases  in  any  official  capacity, 
Senator,  that  I  cannot  answer  it  on  the  basis  of  that. 

Wliile  it  undoubtedly  occurs  in  some  situations,  especially  where  an 
employer  may  prefer  to  give  the  work  to  a  union  with  a  much  lower 
wage  rate  than  the  objecting  union  customarily  gets  in  that  area,  I 
imagine  that  tlie  jurisdictional  disputes  that  have  been  most  disturb- 
ing to  tlie  people  of  the  United  States  in  recent  years  have  been 
disputes  wliere  the  fight  is  really  between  the  two  labor  organizations, 
and  the  employer  really  does  not  care  very  much  who  he  gives  work 
to,  so  long  as  he  can  give  it  to  someone,  and  do  his  work  in  peace. 

Senator  Morse.  He  wants  to  stop  being  caught  in  the  middle. 

Mr.  Herzog.  Yes.  But  occasionally  you  do  have  the  other  sort  of 
situation. 

Senator  Morse.  I  have  nothing  against  that  sort  of  collusion  where 
it  is  established  with  such  an  employer.  But,  Mr.  Herzog,  would  it 
not  be  possible  to  find  an  unfair  labor  practice  against  such  an  em- 
ployer in  most  instances  where  lie  does  participate  in  collusive  activity 
in  a  jurisdictional  dispute,  under  the  old  Wagner  Act,  for  example? 

Mr.  Herzog.  On  what  theory,  Senator?  I  do  not  quite  see  how  you 
could.    You  mean  an  interference  with  the  rights  of  his  employees? 

Senator  Morse.  Interfering  with  the  rights  of  his  employees.  I 
know  of  no  case  in  which  you  have  decided  on  that  point.  I  may  be 
mistaken.      There  might  be  some  cases,  but  I  know  of  no  cases • 

Mr.  Herzog.  I  do  not  know  of  any. 

Senator  Morse.  On  which  a  decision  on  that  point  was  rendered. 
But,  do  you  agree  that  such  sanctions,  in  the  absence  of  collusion  in 
a  jurisdictional  dispute  which  ought  to  be  applied  by  the  Board, 
should  be  applied  directly  against  the  offending  union  found  guilty 
of  a  jurisdictional-dispute  practice? 

Mr.  Hp:rzog.  Well,  it  would,  under  this  bill. 

Senator  Morse.  And  do  you  think  that  that  sanction  ought  to  take 
the  form  of  a  penalty  which  would  deny  to  that  union,  until  it  righted 
its  ways,  further  certification  standing  before  the  Board? 
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Mr.  Herzog.  Well,  that  goes  into  a  very  profound  question  of  general 
policy,  I  think,  on  the  administration  of  Federal  labor  law. 

We  have  had  those  problems  before.  We  have  had  them  in  other 
areas  where  people  have  been  searching  for  sanctions  to  use  against 
violating  labor  organizations. 

Personally,  I  am  inclined  to  doubt  that  anything  which  denies 
the  facilities  of  the  Board  and  the  use  of  peaceful  machinery  pro- 
vided by  the  Government  to  somebody  that  misbehaves  is  a  very  wise 
sanction. 

I  think  it  simply  encourages  people  who  are  called  outlaws  to  get 
to  be  even  w^orse  outlaws.  You  start  getting  into  the  questions  of 
degree,  if  you  say  that  a  man  who  does  certain  things  can  never  use 
the  facilities  of  the  Board.  If  men  do  not  need  the  facilities  of  the 
Board  very  much,  Senator,  and  it  is  usually  the  unions  that  are  so 
strong  that  they  do  not  need  us  anyway  which  do  these  things,  if  they 
are  told  that  they  cannot  use  us,  and  they  do  not  care  very  much  about 
using  us,  it  seems  to  me  that  they  are  then  tempted  to  do  even  worse 
things,  on  the  old  theory  that  if  you  are  going  to  be  hanged  for  a  lamb, 
j'^ou  might  just  as  well  be  hanged  for  a  sheep.  I  do  not  think  it  is  a 
particularly  good  sanction. 

Senator  Morse.  And  also  by  argument,  by  analogy,  the  fact  that  A 
does  not  pay  his  income  tax,  and  may  be  in  violation  of  the  internal 
revenue  laws,  there  is  no  reason  to  give  him  the  protection  of  the 
jurisdiction  of  the  criminal  court  if  he  is  assaulted. 

Mr.  Herzog.  That  is  right.  I  might  say  that  I  have  never  had 
either  experience. 

(Laughter.) 

Senator  Morse.  Now,  one  of  the  great  problems  that  confront  this 
committee 

Senator  Taft.  You  would  have  to  paj'  a  much  bigger  tax  when  this 
bill  is  passed,  Mr.  Herzog. 

(Laughter.) 

Mr.  Herzog.  That  is  right,  Senator.  You  mean,  because  of  the 
raising  of  the  salaries  of  the  Board  members? 

Senator  Morse.  Now  that  you  have  raised  that,  Mr.  Herzog,  do  you 
think  it  is  a  very  important  provision  of  this  bill  ? 

Mr.  Herzog.  Well,  Senator,  as  I  said  before,  I  was  not  going  to 
testify  on  policy  matters. 

I  will  say  this- :  that  if  the  Congress  should  decide  to  pass  it  in  that 
form,  I  do  not  think  that  the  members  of  the  Board  would  resist  it. 

Senator  Morse.  They  certainly  would  not  find  it  unacceptable. 

Mr.  Herzog.  I  think'that  is  correct.  Beyond  that,  I  think,  it  would 
be  improper  for  me  to  comment  on  it. 

Senator  Hill.  And  you  would  be   willing  to  pay  a  tax  on  it? 

Mr.  Herzoo.  Very  definitely  so. 

(Laughter.) 

Senator  Morse,  I  would  like  to  make  just  a  sentence  of  comment  on 
this  provision.  I  hope  it  will  be  modified  downward  because,  I  think, 
in  view  of  what  is  the  approaching  tightening  of  the  economy  of  the 
country,  that  $17,500  is  excessive. 

Now,  Mr.  Herzog,  one  of  the  problems  that  confronts  us  is  this 
problem  of  what  powers  should  be  left  with  the  general  counsel.  You 
served  on  the  National  Labor  Relations  Board  during  a  period  of  time 
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under  the  old  Wagner  Act  and  during  the  period  of  time  under  the 
Taft-Hartle}'  Act,  Based  on  your  experience,  would  you  say  that  the 
public  interest  is  served  better  by  the  present  law  requiring  an  autono- 
mous and  independent  general  counsel,  or  do  you  feel  that  the  provis- 
ions of  the  Administrative  Procedure  Act,  as  applied  by  the  Board,  are 
adequate  ? 

]Mr.  Herzog.  I  think  the  old  method  was  better.  Senator.  In  other 
words,  my  answer  to  your  question  is  that  I  think 

Senator  Morse.  Counsel  rests  with  that  answer. 

Mr.  Herzog.  I  am  opposed  to  continued  separation. 

Senator  ]\Iorse.  My  next  question  is,  under  the  substitute  bill,  the"^ 
Board  can  reestablish  a  central  review  section  instead  of  the  present 
system  of  five  separate  groups  of  legal  assistants,  one  group  reporting 
to  each  Board  member. 

Based  upon  your  experience,  w^hich  system  do  you  think  is  more 
efficient  ? 

Mr.  Herzog.  Using  the  word  "efficiency"  as  a  word  of  art.  Senator 
Morse,  I  would  say  that  the  old  system  was  more  efficient. 

There  are,  I  want  to  say  in  all  candor,  despite  my  testimony  of  2 
years  ago  opposing  this  provision,  advantages  to  the  present  system 
which  1  think  tend  to  offset  the  efficiency  advantages  of  the  oiC  sysrem. 

On  the  other  hand,  I  speak.  I  think,  for  every  member  of  tlie  Board 
in  saying  that,  even  thougli  we  might  decide  on  our  own  initiative 
to  continue  most  aspects  of  this  system  which  we  have  been  forced  to 
put  into  effect  under  the  Taft-Hartley  Act,  we  do  not  like  being  singled 
out  as  the  one  agency  which  is  told  how  to  conduct  its  internal  affairs. 

I  thought  the  committee  was  entitled  to  a  statement  by  me  that  I 
think  that  this  five  separate  staff  system  is  not  as  bad  as  I  thought  it 
was  going  to  be,  and  said  it  was  going  to  be. 

It  has  worked  a  great  deal  better  than  I  anticipated,  but  I  do  not 
think  we  ought  to  be  told  how  to  do  it,  unless  you  are  going  to  tell 
every  other  administrative  agency  how"  to  run  its  internal  affairs. 

It  is  an  implication  of  distrust  of  the  agency  that  not  a  single  mem- 
ber of  the  Board  appreciates. 

Senator  Morse.  You  think  that  you  ought  to  be  allowed  to  exercise 
your  discretion  within  the  framework  of  the  Administrative  Procedure 
Act  of  1946,  which  is  binding  upon  all  other  administrative  tribunals, 
save  and  except  your  own. 

Mr.  Herzog.  I  would  say  that  as  to  a  great  many  procedural  provi- 
sions. Senator,  which  I  do  not  want  to  take  the  committee's  time  to 
relate  in  detail  now.  I  think  that  is  true  of  practically  everything. 
I  do  not  see  why  this  Board  should  be  singled  out. 

Senator  Taft.  Did  you  ever  read  the  testimony  of  1939? 

Mr.  Herzog.  Yes ;  I  did. 

Senator  Taft.  As  to  what  the  Board  at  that  time  was  doing?  That 
Board  which,  of  course,  3'ou  were  in  no  way  responsible  for,  and  I 
do  not  mean  to  imply  that. 

Mr.  Herzog.  Oh,  yes,  I  read  it.  Senator,  of  course,  but  a  lot  of  time 
has  passed  since  1989.  While  my  term  has  not  got  very  long  to  go,, 
as  far  as  my  four  colleagues  are  concerned,  I  think  you  can  trust 
them. 

Senator  Morse.  ]May  I  say  that  I  hope  your  term  is  renewed. 

Mr.  Herzog.  I  hope  that  is  on  the  record. 
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Senator  ]\Iorse.  That  is  on  the  record.  Whatever  differences  we 
may  have,  they  are  highly  professional  ones. 

Mr.  Herzog.  .1  wonder  if  you  would  prepare  for  me  a  brief  but 
adequate  memorandum  setting  forth  a  synopsis  of  your  experience  in 
the  operation  of  the  Taft-Hartley  law  with  respect  to  the  general 
counsel's  office,  and  the  use  of  these  special  assistants,  and  your  experi- 
ence under  the  original  Wagner  Act,  because  it  will  have  great  weight 
with  me.  I  speak  only  for  myself  in  this  matter,  but  we  are  going  to 
have  to  come  to  grips  with  this  question  as  to  what  to  do  witli  these 
two  procedural  matters.  Will  it  be  convenient  for  you  to  prepare 
that  ? 

Mr.  Herzog.  Yes.     Do  you  want  that  submitted  for  the  record  ? 

Senator  Morse.  Oh,  anything  submitted  to  me  should  go  into  the 
record,  too. 

Mr.  Herzog.  All  risrht. 


National  Labor  Relations  Board, 
Washington  25,  D.  C,  Fel)ruarij  J,,  19-'i9. 
Plon.  Wayne  Morse, 

United  States  Senate,  Washington,  D.  C. 

Dear  Senator  :  When  I  testified  before  the  Senate  committee  on  February  2. 
you  asked  (at  pages  280  and  355-356  of  the  typewritten  transcript)  that  I  furnish 
you  witli  certain  material  concerning  the  relationship  between  the  Board  and 
the  general  counsel  under  the  Labor  Management  Relations  Act,  in  connection 
with  your  inquiries  about  the  effectiveness  of  the  separation  of  powers  promul- 
gated'by  that  statute.  It  has  not  yet  been  possible  to  collect  all  the  material  you 
have  requested,  but  we  will  endeavor  to  do  so  during  the  next  few  days. 

Meanwhile  I  transmit  herewith,  pursuant  to  your  request  at  page  356,  the  full 
exchange  of  memoranda  between  the  Board  members  and  the  general  coitnsel 
concerning  the  question  of  exercise  of  jurisdiction.  I  believe  you  said  that  you 
intended  to  include  that  material  in  the  record  of  the  proceedings.  I  would  there- 
fore appreciate  your  transmitting  it,  together  with  a  copy  of  this  letter,  to  the 
clerk  of  the  committee  for  inclusion  at  the  proper  place  in  the  printed  record. 
I  am  sending  it  directly  to  you  now,  on  the  assumption  that  you  wanted  to  ex- 
amine the  material  yourself  in  the  first  instance. 
Very  sincerely  yours, 


Exhibit  A-1 


Paul  M.  Herzog,  Chairman. 


January  26,  1949. 


Robert  N.  Denham,  General  Counsel. 

Paul  M.  Herzog,  Chairman. 

Exercise  of  jurisdiction  in  representation  cases. 

The  Board  members  would  appreciate  being  advised  promptly  of  your  position 
on  the  questions  asked  in  our  memorandum  of  December  23  and  especially  in  the 
second  paragraph  of  the  one  of  January  7.  We  refer,  of  course,  to  modification 
of  your  earlier  instructions  to  the  regions  on  the  exercise  of  jurisdiction  in 

R  cases.  „  J 

P.  M.  H. 


Exhibit  A-2 

January  7,  1949. 
Robert  N.  Denham,  General  Counsel. 
The  Board  Members. 
Exercise  of  jurisdiction  in  representation  cases. 

The  Board  members  are  in  receipt  of  your  recent  memorandum  in  response  to 
ours  of  December  23.  As  indicated  in  our  own  memorandum,  we  are  aware  of 
the  difficulties  that  will  occasionally  arise  where  borderline  cases  are  Involved 
or  where  Board  policy  is  evolving  or  may  still  appear  unclear.    One  efficient  device 
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in  these  situations  uiiglit  be  to  liave  rej^ional  "requests  for  advice"  in  borderline 
cases  cleared  with  the  Board  (via  the  executive  secretary's  office)  before  au- 
thority to  proceed  a  hearing  is  finally  granted  by  the  general  counsel's  oflice.  The 
Board  would  thus  assume  part  of  the  responsibility  for  the  initial  decision  to  go, 
or  not  to  go,  to  hearing  in  order  to  implement  its  own  policy.  We  would  be  glad 
to  discuss  this  and  other  aspects  of  the  problem  with  you  next  week. 

The  fact  remains  that  there  are  areas  in  which  Board  policy  is  clear,  and  in 
which  the  general  counsel  can  follow  it  without  difhculty  if  he  desires  to  do  so. 
Before  initiating  discussion,  therefore,  we  would  appreciate  receiving  written 
advice  concerning  your  position  on  the  issue  raised  by  the  hypothetical  case  men- 
tioned on  the  second  page  of  our  memorandum  of  December  23.  In  other  words, 
where  the  Board  has  stated  that  it  will  not  exercise  jurisdiction  in  a  particular 
industry  because  of  its  character  or  because  the  in  flow  and/or  out  flow  are  too 
small  in  amount  or  percentage,  does  the  general  counsel  intend  to  instruct  the 
regions  to  decline  to  exercise  jurisdiction  over  similar  companies  where  the 
amount  or  percentage  is  even  less  than  in  the  case  already  decided  by  the  Board? 

This  would  require  the  requested  modification  of  that  part  of  revised  field 
letter  No.  52  which  in  effect  instructs  the  regions  to  disregard  Board  precedent 
unless  the  same  company  is  involved.  This  goes  to  a  question  of  principle  with 
respect  to  tiie  authority  of  the  Board  in  representation  cases.  It  does  not  involve 
the  technical  difficulties  discussed  in  yoiir  memorandum  and  in  the  first  paragraph 
of  this  one.    It  should  be  resolved  first. 

P.  M.  H. 
J.  M.  H. 
J.  J.  K.,  Jr. 
A.M. 
J.  C.  G. 

Exhibit  A-3 

January  5,  1949. 
Messrs.  Houston,  Reynolds,  Muedock,  Gray. 
Paul  M.  Herzog. 

You  have  all  received  the  general  counsel's  memorandum  of  ytesterday  in  re- 
sponse to  ours  about  jurisdiction  in  R  cases.  He  evidently  desires  to  confer 
on  the  subject.  When  would  you  like  to  do  so ;  I  suggest  Thursday  afternoon 
or  sometime  Friday. 

P.  M.  H. 


Exhibit  A-4 

December  30,  1948. 
The  Board. 
Robert  N.  Denham,  General  Counsel. 

Jurisdiction. 

I  have  the  Board's  memorandum  of  December  23,  1948,  on  the  above  subject. 

In  dealing  with  matters  which  the  Board  delegated  to  the  general  counsel 
in  its  memorandum  agreement  of  August  1947,  the  general  counsel  has  recognized 
his  duty  to  instruct  the  various  regional  offices  to  apply  and  follow  the  ascertain- 
able and  definite  principles  which  the  I^oard  may  have  established.  With  respect 
to  the  matter  of  jurisdiction,  however,  a  study  of  the  cases  handed  down  by 
the  Board  discolses  rather  patently  that  on  this  question  no  such  ascertainable 
or  definite  principles  have  L>een  establislied  by  which  the  varions  regional  ofiices 
may  l)e  guided. 

All  the  representation  cases  which  thus  far  have  been  dismissed  .by  the  Board 
on  the  jurisdiction  question  were  cases  in  which  jurisdiction  apparently  existed 
as  a  matter  of  law.  These  cases  were  dismissed  by  the  Board  because  it  did 
not  see  fit  to  make  the  processes  of  the  agency  available  to  the  parties  where  the 
business  involved  was  "essentially  local  in  cliaracter."  The  cases  taken  singly 
or  as  a  group,  however,  have  failed  to  develop  any  discernible  pattern  which  make 
it  ix)ssil)]e  accurately  to  define  the  words  "essentially  local  in  character."  More- 
over, it  is  clear  from  the  Board's  decisions  that  the  I'act  that  a  business  is 
"essentiall.v  local"  does  not  necessarily  mean  the  Board  will  not  process  a  case 
involving  it.  Because  of  these  facts,  I  am  unable  to  determine  in  advance  the 
probable  decisions  of  the  Board  in  particular  cases  wherein  it  is  contended  that 
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the  business  involved  is  "essentially  local  in  character"  although  admittedly  It 
affects  commerce  within  the  meaning  of  the  act.  It  follows,  of  course,  that  it 
would  be  unjust  for  me  to  expect  the  regional  directors  to  do  so. 

In  addition  to  the  difficulties  raised  by  the  background  of  inconsistency  created 
by  the  Board's  decisions  on  the  matter  of  jurisdiction  in  representation  cases, 
a  further  important  difficulty  presents  itself.  When  it  comes  to  the  matter  of 
issuing  complaints  involving  unfair  labor  practices,  the  general  counsel  is  of  the 
opinion  that  it  is  his  legal  responsibility  to  determine  whether  the  issuance  of 
complaints  will  "effectuate  the  policies  of  the  act."  As  I  have  heretofore  an- 
nounced, I  am  unwilling  to  assume  that  it  "would  effectuate  the  policies"  of  the 
amended  act  for  the  general  counsel  to  process  some  cases  within  the  jurisdic- 
tional area  of  the  act,  but  refuse  to  process  other  cases  of  equal  merit.  Even 
were  the  general  counsel  to  assume  that  the  statute  warranted  such  a  course,  it 
seems  obvious  that  to  avoid  a  charge  of  being  arbitrary  and  capricious  the  gen- 
eral counsel  would  necessarily  have  to  select  cases  to  be  processed  on  the  basis 
of  a  clearly  defined  and  easily  ascertainable  statement  of  policy.  Otherwise,  in- 
numerable employers  and  labor  unions  would  be  unable  to  foretell  the  effect  of 
the  statute  upon  their  dealings  with  one  another  except  at  the  expense  of  time- 
consuming  and  expensive  litigation.  In  view  of  these  considerations,  the  general 
counsel's  office  has  consistently  followed  the  policy  of  processing  all  meritorious 
unfair  labor  practice  cases  which  come  within  the  purview  of  the  act  as  the 
term  "affecting  commerce"  applies.  An  impossible  situation  would  exist  were 
regional  directors  expected  to  advise  parties  of  their  refusal  to  handle  representa- 
tion matters  involving  a  particular  business  because,  in  their  opinion,  the  process- 
ing of  such  a  case  would  not  "effectuate  the  policies  of  the  act,"  but  at  the  same 
time  advise  these  parties  that  meritorious  unfair  labor  practice  charges  involving 
the  same  business  would  be  processed.  Obviously  they  would  be  unable  to  explain 
this  to  the  public  in  general  on  any  basis  of  logic  or  law. 

I  would  like  to  state  that  in  my  opinion  a  full  discussion  of  this  matter  between 
the  Board  and  the  general  counsel  seems  desirable  to  insure  that  each  completely 
understands  the  many  subsidiary  problems  which  the  question  presents.  It 
would  seem  extremely  unfortunate  if  mere  lack  of  understanding  sliould  create 
a  situation  making  it  impossible  for  our  respective  offices  to  function  efficiently 
for  the  public  interest. 

R.  N.  D. 

Exhibit  A-5 

January  3,  1949. 
Robert  N.  Denham,  General  Counsel. 
Paul  M.  Herzog,  Chairman. 
The  exercise  of  jurisdiction  in  representation  cases. 

The  Board  members  inquire  whether  you  desire  to  confer  on  the  subject 
covered  in  our  memorandum  of  December  23.  If  not,  would  you  please  advise 
us  in  writing  this  week  what  action  is  being  taken  on  the  Board's  request  that 
revised  field  letter  Xo.  52  be  modified  to  conform  with  Board  policy  in  represen- 
tation cases. 

P.  M.  H. 


Exhibit  A-6 

December  23,  1948. 
The  Geneirax  CounseI/. 
The  Board. 
Assertion  of  jurisdiction  in  I'eprensentation  cases. 

The  Board  has  noted  your  G.  C.  field  letter  No.  52  (revised)  of  November  23, 
1948.      The  sixth  paragraph  thereof  instructs  the  regional  offices  as  follows : 

"Where  representation  eases  involve  different  parties,  but  industries  similar 
to  those  with  respect  to  which  the  Board,  notwithstanding  the  existence  of 
statutory  jurisdiction,  may  have  denied  the  processes  of  the  act  because,  'it 
would  not  effectuate  the  policies  of  the  act,'  such  cases  will  be  processed  at  the 
regional  level  in  regular  manner." 

This  particular  instruction  relates  to  reprensentation  cases  which  are  handled 
by  the  general  counsel  and  the  regional  offices  entirely  under  powers  delegated 
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by  the  Board  pursuant  to  its  deleiiation  inouioraiuliim  of  Aui^ust  1947.  In  the 
opinion  of  tiie  Boai'd,  it  is  the  dnty  of  the  regional  oflSces  and  of  the  general 
counsel  to  apply  principles  announced  by  the  Board  in  prior  formal  decisions 
while  representation  cases  are  pending  at  the  regional  level.  The  quoted  para- 
graph appears  to  he  an  instruction  to  the  regional  offices  to  disregard  such 
Board  decisions  where  issues  concerning  the  exercise  of  jurisdiction  are  involved. 
In  exercising  delegated  powers  in  representation  matters,  the  office  of  the 
general  counsel  is 'bound  by  Board  precendent  concerning  the  exercise  of  juris- 
diction precisely  as  it  is  bound,  and  has  regarded  itself  as  bound,  where  other 
contested  issues — such  as  unit  and  contract  bar — are  the  subject  of  consideration. 
The  instruction  as  written  is  inconsistent  with  the  purposes  of  the  delegation 
agreement,  does  violence  to  that  part  of  the  stautory  scheme  which  gives  the 
Board  final  authority  at  all  stages  in  representation  cases,  and  is  certain  to 
bring  about  a  waste  of  public  funds.  There  is  no  possible  justification  for 
processing  a  representation  case  to  hearing  and  decision  when  it  is  clear  from 
the  outset  that  the  Board  will  ultimately  decline  to  exercise  jurisdiction. 

Of  course,  petitions  will  continue  to  be  filed  in  industries  in  which  the  Board 
has  dismissed  previous  petitions  because  of  the  local  character  of  the  enterprises 
concerned.  In  some  such  instances  it  will  appear  likely  that  the  Board  will  desire 
to  exercise  jurisdiction  over  the  companies  involved  in  the  later  petitions,  if  the 
conuuerce  facts  are  more  persuasive.  We  naturally  have  no  objection  to  having 
the  regions  process  such  cases  through  the  hearing  stage,  especially  where  prior 
decisions  have  not  drawn  a  sharp  line  of  demarcation.  In  other  cases,  "requests 
for  advice"  to  Washington  may  be  found  desirable. 

But  where  the  Board's  policy  is  clear,  and  the  enterprise  involved  has  less 
commerce  features  than  one  in  a  case  previously  dismissed  by  the  Board,  the 
regional  director  should  not  issue  notice  of  hearing.  The  revised  field  letter  ap- 
pears to  disregard  this  principle,  and  to  suggest  that  unless  precisely  "the  same 
parties"  are  involved,  Board  precedent  is  to  be  disregarded.  We  construe  it  to 
mean,  for  example,  that  even  if  the  Board  has  declined  to  exercise  jurisdiction 
over  an  employer  in  an  industry  whose  inflow  from  another  State  was  $20,000 
a  year  and  whose  outflow  in  commerce  was  $5,000,  the  General  Counsel  intends 
the  Region  to  proceed  to  hear  another  case  involving  different  parties  in  the 
same  industry  where  the  inflow  and  outflow  are  at  the  lesser  figures  of  $10,000 
and  $2,000,  respectively. 

Will  you  please  advise  us  whether  this  correctly  represents  the  intention  of 
the  general  counsel?  If  so,  it  is  unacceptable  to  the  Board.  If  early  discussion 
is  desired,  please  advise  us.  If  not,  the  general  counsel  is  hereby  requested  to 
modify  revised  field  letter  No.  52  at  an  early  date,  so  as  to  render  it  consistent 
with  Board  policy,  and  to  clear  the  modified  language  with  the  Board  before  it  is 
circulated  to  the  regional  offices. 

P.  M.  H. 

J.  M.  H. 

J.  J.  R. 

A.  M. 

J.  G.  G. 


Exhibit  A-7 

November  29,  1948. 
The  Board. 

Paul  M.  Herzog,  Chairman. 
Jurisdiction. 

Do  you  desire  to  take  any  action  or  have  any  conferences  with  the  general 
counsel  with  respect  to  the  sixth  paragraph  of  his  revised  field  letter  No.  52,  in 
which  he  instructs  the  regions  to  proceed  to  assert  jurisdiction  in  "industries 
similar  to  those  with  respect  to  which  the  Board"  may  have  declined  to  exercise 
jurisdiction? 

I  believe  that  this  issue  is  of  a  sufficiently  special  character  to  warrant  con- 
sideration, despite  our  informal  decision  recently  not  to  seek  to  disturb  the 
delegation  statement  at  this  particular  time. 

P.  M.  H. 

Senator  Morse.  Do  you  have  any  opinion,  Mr.  Herzog,  as  to  the 
advisability  of  trial  examiners  being  present  at  Board  meetings  when 
the  cases  they  heard  are  being  decided? 

85905— 49— pt.  1 10 
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Mr.  Herzog.  On  that,  that  is  another  one  of  those  things  that  was 
put  into  the  act  which  has  worked  out  perfectly  well. 

I  think  again,  that  I  would  prefer  to  have  the  Board  bound  like  the 
Federal  Trade  Commission  and  the  Interstate  Commerce  Commission 
and  every  other  commission  only  by  the  Administrative  Procedure 
Act.  I  think,  and  I  camiot  bind  the  Board  in  this,  except  in  terms  of 
personal  assurance,  that  if  the  Board  were  free  to  do  what  it  wanted 
with  that  situation  again,  very  probably  we  would  not  invite  the  trial 
examiners  to  attend  Board  meetings,  a  practice  which  our  predecessors 
had  set  up  for  about  10  years. 

I  think  there  are  some  particular  reasons  for  doing  it,  but  equal 
reasons  for  not  doing  it,  just  in  terms  of  public  confidence. 

I  know,  however,  that  some  of  the  trial  examiners  have  felt  that  it 
would  be  advisable  for  the  Board  to  have  the  advantage  of  their  views 
as  to  those  points. 

I  know,  for  example,  that  Mr.  Denham,  when  he  was  a  trial  exam- 
iner, spoke  to  me  very  strongly  against  the  possibility  of  the  Board's 
not  letting  trial  examiners  come  to  meetings.  I  do  not  think  it  matters 
very  much.     I  do  not  think  it  ought  to  be  in  the  law. 

Senator  Morse.  Mr.  Herzog,  has  the  6  months'  statute  of  limitations 
on  the  filing  of  charges  provided  in  the  Taft-Hartley  Act  caused  any 
difficulty  in  the  administration  of  the  Board's  work? 

IVIr.  Herzog.  It  has  raised  in  the  last  few  months  some  very  com- 
plicated and  very  technical  questions. 

I  think  that  our  field  staffs  have  had  the  worst  of  it  from  that  point 
of  view,  and  that  the  Board  members  have  not  seen  much.  But  since 
about  the  1st  of  December,  we  have  had  a  great  many  technical  ques- 
tions raised  about  whether  that  particular  section  applies  or  does 
not  apply. 

Since  we  did  not  apply  it  retroactively,  we  did  not  have  very  much 
of  a  problem  until  February  22,  1948,  which  was  6  months  after  the 
amended  Act  went  into  effect. 

We  are  beginning  to  run  into  a  lot  of  complications.  I  think  the 
policy  of  not  letting  stale  charges  be  pressed  before  the  Board  is  a 
pretty  sound  one.    The  Board  had  applied  that  itself. 

Evidently  the  Congress  did  not  think  that  we  had  applied  it  our- 
selves quite  enough.  I  think  the  6-month  period  is  a  little  short  for 
labor  controversies. 

If  there  is  going  to  be  a  statute,  it  ought  to  be  longer,  and  though  I 
have  no  suggestions  at  this  moment,  it  ought  to  be  more  artfully 
drafted. 

I  think  the  present  sentence  raises  a  couple  of  questions  that  create 
borderline  issues  which  employers  and  working  people  might  just  as 
well  be  spared. 

Senator  Taft.  There  is  no  question  that  this  law  wipes  that  out, 
and  you  can  go  back  indefinitely. 

Mr.  Herzog.  AVell,  I  think  there  is  a  section  in  this  bill,  Senator, 
whicli  does  not  allow  us  to  go  back  before  January  1,  back  of  January 
1,  1949.  Please  look  at  section  105  of  this  bill,  Senator. 

Senator  Taft.  In  connection  with  the  new  change  in  the  law,  you 
mean? 

Mr.  Herzog.  Yes. 

Senator  Taft.  But,  of  course,  that  date  would  remain  indefinite, 
so  that  5  years  from  now  you  could  go  back  5  years. 
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Mr.  Herzog.  That  is  right,  but  the  Board  in  the  last  year  or  two 
before  this  change  was  made  was  not  doing  anything  very  much  with 
stale  charges. 

I  ought,  in  all  frankness,  to  say  that  we  did  go  back  more  than  6 
months.  Personally,  I  do  not  recall  au}^  case  where  we  went  back 
more  than  a  year. 

Senator  Morse.  Mr.  Herzog,  if  you  can  do  so  without  prejudice  to 
any  matters  before  the  Jioard,  would  you  have  anj^  comment  on  the 
provision  in  the  present  act,  section  8  (c)  of  title  I  which  says  that 
noncoercive  statements  shall  not  be  evidence  of  an  unfair  labor  prac- 
tice ? 

Mr.  Herzog.  Yes.  I  am  familiar  with  that,  and  it  has  been  a  rather 
difficult  and  complicating  factor  for  the  Board  in  trying  cases. 

There  again,  I  think,  probably  the  Board's  regional  attorneys,  who 
serve  under  the  general  counsel  exclusively,  have  had  more  problems 
than  we  could  have,  because  they  decide  whether  a  case  can  be  proven 
or  cannot  be  proven  either  against  an  employer  or  against  a  union. 

If  they  think  it  cannot  be,  of  course,  no  complaint  issues,  and  the 
Board  members  never  see  the  case.  That  is  under  the  present  arrange- 
ment of  separation. 

However,  we  have  seen  a  few  problems  of  that  sort  at  the  Board 
level.  I  tliink  I  speak  for  all  my  colleagues  in  this  instance,  in  saying 
that  if  a  free-speech  clause  is  to  be  contained  in  any  new  statute,  and 
I  note  that  it  is  not  contained  in  the  substituted  Thomas  bill,  S.  249, 
it  should  be  phrased  not  as  it  appears  in  the  present  Taft-Hartley 
Act,  but  in  the  way  in  which  it  appeared  either  in  Senator  Murray's 
bill  of  1947,  in  section  202,  or  as  it  appeared  in  your  bill.  Senator  Morse, 
in  section  4  (c). 

I  refer  to  the  one  you  introduced  in  1947.  That  section  simply 
knocks  out  those  words  ''or  evidence  of"  and  does  not  put  the  Board 
under  the  extraordinary  handicap  of  not  being  able  to  use  statements 
that  somebody  made  on  Monday  to  prove  the  motive  for  a  discharge  on 
Tuesday. 

Senator  ]\Iorse.  Well,  in  view  of  the  fact  that  I  am  going  to  offer  my 
section  on  free  speech  for  employers  as  an  amendment,  I  would  appre- 
ciate it.  Mr.  Herzog,  if  you  would  have  prepared  for  me  a  memorandum 
showing  what  effect  you  think  that  section  might  have  in  administra- 
tion, based  upon  comparative  data,  with  your  experience  under  the 
so-called  free-speech  section  of  the  Taft-Hartley  law. 

Mr.  Herzog.  Well,  you  say  ''what  effect  that  amendment  might 
have,"  but,  of  course,  you  do  not  want  us  to  prepare  the  memorandum 
until  we  have  seen  the  amendment  that  you  propose? 

Senator  Morse.  It  will  be  the  same  amendment  as  in  my  1947  bill. 

Mr.  Herzog.  The  same  as  old  section  4  (c). 

Senator  Morse.  Yes. 

Mr.  Herzog.  We.  of  course,  the  Board,  felt  in  1947,  and  we  are  in- 
clined to  think  in  1949.  that  the  decisions  rendered  by  the  three  mem- 
bers of  the  old  Board  in  1046  and  1947  pretty  well  did  what  your  pro- 
posed amendment  would  have  done. 

We  thought  that  the  change  in  the  Board  decisions  during  that 
period  beginning  indeed  late  in  1945  tended  to  liberalize  the  old  strict 
rule  which  made  it  very  hard  for  employers  to  express  opinions  at  all. 
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Senator  Morse.  I  agree  with  that  observation,  Mr.  Herzog,  and  all 
I  tried  to  do  in  my  provision  was  to  put  in  statutory  form  what  I 
thought  was  a  clear  intent  and  the  clear  effect  of  your  decisions,  but 
there  is  no  sense  of  ourselves,  as  Senators,  avoiding  the  fact  that  it  is 
one  of  the  great  causes  of  concern,  as  far  as  employers  of  the  country 
are  concerned,  and  I  think  they  ought  to  have  a  statutory  guaranty. 

Mr.  Herzog.  Of  course,  that  is  a  two-way  street,  Senator,  as  you 
know,  as  it  is  under  8  (c)  ;  if  unfair  labor  practices  against  unions 
continue  in  some  form  as  they  do  in  S.  249,  as  submitted,  you  will 
get  some  nice  questions  there  about  what  you  can  prove. 

Senator  Morse.  That  is  right. 

Mr.  Herzog.  And  it  raises  some  very  serious  questions  under  the 
secondary  boycott  provisions  under  the  present  Taft-Hartley  Act. 

Senator  Morse.  That  is  right. 

Mr.  Herzog.  The  Board  is  going  to  pass  on  that  question  quite  soon. 
I  cannot  say  anything  more  about  it  here,  I  am  afraid. 

Senator  Taft.  Are  you  familiar  with  the  section  that  was  in  the 
bill  recommended  by  the  Senate  committee  last  year? 

Mr.  Herzog.  I  do  not  have  it  directly  in  front  of  me.  Senator  Taft. 
If  you  would  like,  I  would  appreciate  it  if  you  would  read  it  to  me. 

Senator  Taft.  I  am  not  perfectly  certain  myself,  but  it  was 

Mr.  Herzog.  It  is  my  recollection  that  it  was  not  too  different  from 
the  Murray  bill  or  the  Morse  bill,  but  there  may  have  been  some 
variations. 

Senator  Taft.  It  reads : 

The  Board  shall  not  base  any  finding  of  unfair  labor  practice  upon  any  state- 
ment of  views  or  arguments,  either  written  or  oral,  if  such  statement  contains 
under  all  the  circumstances  no  threat,  express  or  implied,  of  reprisal  or  force 
or  offer,  express  or  implied,  of  benefit. 

Mr.  Herzog.  That  is  just  about  what  appears  in  Senator  Murray's 
bill  of  1947. 

Senator  Taft.  I  think  it  was  about 

Mr.  Herzog.  About  the  same. 

Senator  Taft.  I  think  it  was  about  the  Morse  provision. 

Senator  Morse.  It  was  the  language  of  the  Morse  provision,  and 
it  was  one  of  the  agreements  that  we  reached  in  committee.  It  was 
changed  in  conference. 

Senator  Taft.  It  was  passed  by  the  Senate  in  that  form.  It  was 
changed  in  conference.    But  it  was  left  out  of  this  bill  altogether. 

Mr.  Herzog.  Yes.  It  has  a  number  of  differences  in  it,  but  the  basic 
thing  is  that  it  eliminates  that  concept  "or  the  evidence  of,"  putting 
those  words  in  quotation  marks. 

Senator  Morse.  Mr.  Chairman,  I  have  only  three  more  questions. 
That  will  help  my  colleagues  to  know  how  long  this  is  going  to  last. 

Mr.  Herzog,  on  the  basis  of  your  experience,  do  you  see  any  objection 
to  permitting  an  employer  to  petition  for  an  election  when  confronted 
with  a  union  demand  for  exclusive  recognition  ? 

Mr.  Herzog.  The  Board  could  have  done  that  by  rule  a  long  time 
ago.  The  Board  did  it,  of  course,  in  two  union  cases  many  years  ago. 
I  do  not  think  a  majority  of  the  Board  was  prepared  to  do  it,  Senator, 
until  there  was  a  change  in  personnel  in  late  1946.  At  that  time  the 
legislative  "dog  days"  were  upon  us,  and  we  did  not  want  to  do  it  at 
that  time  for  what  I  will  now  admit  were  public-relations  reasons. 
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We  tlioii<rlit  people  would  be<>-in  to  say  that  the  Board  was  just  doing 
it  now  for  the  first  time  under  pressure. 

It  could  be  done  under  rules  in  single  union  cases.  The  Board's 
experience,  statistically,  under  the  present  act  might  be  worth  men- 
tioning for  an  instant  here. 

Looking  at  the  representation  cases  filed  with  the  Board,  and  exclud- 
ing all  other  types  of  cases  such  as  unfair  labor  practices  and  union 
shop  polls,  I  find  that  of  approximately  10,600  representation  cases 
filed  in  the  16  months  from  August  22,  1947,  to  December  31,  1948, 
approximately  TOO  or  6^/2  percent  were  petitions  for  elections  by 
employers. 

Senator  Taft.  What  percent  is  that? 

Mr.  Herzog.  Six  and  five-tenths,  about. 

Senator  Taft.  Six  and  one-half  percent. 

Mr.  Herzog.  Yes,  just  about. 

Senator  Hill.  Wliat  percent  were  granted,  do  you  know  ? 

Mr.  Herzog.  I  do  not  think  I  have  got  those  figures  here,  Senator 
Hill.     I  think  that  will  be  a  little  hard  to  give  you,  offhand. 

(Subsequently  Mr.  Herzog  addressed  the  chairman  as  follows:) 

February  8,  1949. 
Hon.  Elbert  Thomas, 

Chairman,  Committee  on  Lahor  and  Pithlic  Welfare, 
United  States  Senate,  Washington,  D.  C. 

Dear  Senator  Thomas  :  When  I  testified  in  behalf  of  the  Board  before  the 
Committee  on  Labor  and  Public  Welfare  on  February  2,  I  was  asked  three 
statistical  questions  on  'which  I  did  not  have  the  exact  answers  readily  at  hand. 
Senator  Hill  inquired  (at  p.  289  of  the  typewritten  transcript)  how  many 
elections  had  been  granted  on  employer  petitions.  During  the  1")  months  from 
the  effective  date  of  the  Taft-Hartley  Act  to  November  30,  1948,  the  Board 
members  decided  31  cases  involving  employer  petitions.  Elections  were  directed 
in  21  of  these ;  petitions  were  dismissed  in  the  remaining  10. 

In  replying  to  Senator  Taft  at  page  258,  I  was  mistaken  in  saying  that  the 
Board  had  already  issued  a  dozen  decisions  on  cases  arising  under  section  8  (b) 
of  the  amended  act.  Actually  only  five  formal  opinions  have  issued  in  such  cases. 
At  least  six  others  have  been  passed  upon  and  decided  by  the  Board  members, 
but  drafting  of  all  the  opinions  has  not  been  completed.  Consequently  the  latter 
have  not  been  served  on  the  parties  or  made  pul)lic  as  of  this  date,  although 
tliey  will  be  very  shortly. 

Thirty-nine  cases  arising  under  section  8  (b).  including  the  11  mentioned  in 
the  preceding  paragraph,  have  already  been  transferred  to  the  Board  members' 
offices  following  the  issuance  of  trial  examiners'  reports.  All  but  two  of  these, 
which  were  only  transferred  to  the  Board  itself  within  the  past  month,  have  been 
assigned  to  Board  members  and  their  legal  staffs  for  analysis  of  the  records. 
In  a  few  of  these  cases,  tentative  decisions  have  already  been  reached  by  the 
Board  members,  following  oral  argument  or  consideration  of  the  records  and 
briefs. 

I  should  add  that  the  fact  that  so  few  section  8  (b)  decisions  have  issued  ia 
consistent  with  Board  experience  over  the  years.  The  section  has  been  in  effect 
for  16  months,  and  it  is  not  unusual,  although  regrettable  of  course,  to  have 
decisions  in  unfair  labor  practice  cases  not  issue  until  well  over  a  year  following 
the  original  filing  of  a  charge.  This  is  especially  likely  where  cases  involve  new, 
difficult,  or  highly  controversial  provisions  of  the  act.  Section  8  (b)  cases  are 
likely  to  possess  all  these  attributes. 

Unfortunately,  many  of  the  early  cases  selected  by  the  general  counsel  for 
tfial  involved  borderline  fir  unusually  intricate  issues,  which  has  greatly  in- 
creased the  time  necessary  for  the  Board  members  to  disjiose  of  them.  Had  the 
issues  been  more  selectively  chosen — as  they  wen>  in  tlie  early  years  of  the 
Wagner  .\ct — or  had  the  cases  been  better  tried  liy  his  field  rei)resentatives  in 
several  Instances,  the  Board  could  have  issued  a  number  of  additional  decisions 
many  months  ago. 
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Responding  to  a  qnostion  from  Senator  Douglas  at  page  358,  I  gave  a  rough 
guess  as  to  the  Board's  success  in  the  United  States  courts  of  appeal.  On  exam- 
ining the  board's  twelftli  annual  report,  wliich  summarizes  the  court  litigation 
record  from  1935  to  1047,  I  find  that  Board  orders  were  set  aside  in  only  12.6 
percent  of  the  705  cases,  and  remanded  to  the  Board  for  further  proceeding  in 
another  1.6  percent.  In  the  remaining  85.8  percent.  Board  orders  were  enforced 
by  the  Federal  courts,  in  59.6  percent  in  their  entirety  and  in  26.2  percent  with 
some  modifications.  In  the  Supreme  Court  of  the  United  States,  the  record  was 
even  better.  In  91.5  percent  of  the  59  cases  brought  to  that  tribunal,  the  Board's 
decisions  were  enforced,  and  in  only  15.2  percent  of  these  witli  any  modification: 
at  all. 

You  may  wish  to  place  this  letter  in  the  printed  record  at  some  appropriate 
place,  and  also  to  call  its  contents  to  the  attention  of  Senators  Hill.  Taft,  and 
Douglas. 

Very  sincerely  yours, 

Paul  M.  Herzog.  Chaimiav. 

Of  course,  most  cases,  whether  they  are  employer  petitions  or  unfair 
labor  practices  or  union  petitions,  are  settled  by  ao:reement  in  the 
field.  That  runs  up  still  around  80  to  85  percent  of  the  cases,  and 
without  knowing  exactly,  I  would  guess  that  the  Board  has  not  de- 
cided over  about  25  cases  arising  on  employer  petitions. 

In  most  of  those  cases  we  have  granted  the  election,  whether  there 
is  one  union  involved  or  two.  There  have  been  some  cases,  however,, 
in  which  by  a  divided  vote  the  Board  has  declined  to  go  ahead  with  an 
employer  election  where  the  union  making  the  claim  withdraws  the 
claim  and  expresses  no  further  interest  in  the  proceeding. 

Some  of  my  colleagues  dissented  on  that.  One  of  my  colleagues 
believes  that  in  employer-petition  cases  we  should  not  proceed  unless, 
there  is  not  only  a  claim  by  a  union  to  represent  a  majority,  but  the 
union  has  shown  what  we  administratively  call  some  proof  of  intere;?^ 
in  the  plant. 

Senator  Morse.  Mr.  Herzog,  has  the  Board  decided  that  the  present 
law  requires  union-shop  elections  at  least  once  each  year? 

Mr.  Herzog.  Oh,  no.  The  general  counsel  and  the  Board  both  con- 
cluded a  long  time  ago  administratively,  and  we  have  not  had  to  do' 
it  by  decision  yet,  that  once  a  union-shop  election  was  conducted,  its 
effect  lasted  until  a  union-shop  deauthorization  election  was  requested 
and  conducted. 

In  other  words,  the  authorization  continued,  and  people  could  go  on 
renewing  such  contracts,  so  we  would  not  have  to  run  them  once  a 
year. 

Senator  Morse.  Not  for  comment  by  you,  but  so  that  it  be  in  the 
record  at  this  ]Doint,  I  interpret  the  language  of  Secretary  Tobin  in 
his  testimony  the  other  day  on  page  6  as  laying  down  the  conclusion 
that  the  Board  has  so  decided. 

Mr.  Herzog,  would  you  explain  the  policy  of  the  Board  as  to  the 
voting  right  of  strikers  and  replacement  workers  or  so-called  strike- 
breakers in  terms  of  differences  due  to  the  Taft-Hartley  Act  over 
policies  and  rules  which  prevailed  prior  to  the  Taft-Hartley  Act? 

Mr.  Herzog.  I  will  do  my  best.  It  is  a  very  confused  issue,  and  I 
will  try  not  to  confuse  it  further. 

Before  the  Taft-Hartley  Act  there  was  a  policy  of  the  Board,  which 
I  will  describe  in  a  moment.  Since  the  statute  has  been  on  the  books, 
there  has  been  a  policy  of  Conpress,  and  no  policy  of  the  Board,  except 
under  our  oaths  of  office,  to  effectuate  the  policy  of  Congress. 
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Now,  to  get  to  details.  Under  the  present  statute  the  Board  may  not 
in  an  election,  ballot  employees  on  strike  who  are  not  entitled  to 
reinstatement.    That  appears  in  section  9  (c)   (3)  of  the  present  act. 

Since,  under  prior  court  decisions,  it  had  been  made  quite  clear  that 
economic  strikers,  men  not  striking,  because  of  an  unfair  labor  prac- 
tice, who  had  been  replaced,  were  not  "entitled  to  reinstatement,"  the 
Board  has  lield  that  economic  strikers,  men  striking  over  wages  and 
working  conditions,  who  liave  been  replaced  in  some  permanent  fashion 
may  not  vote  in  a  Board  election. 

The  leading  decision  on  that  was  the  Pipe  Machinery  case,  origin- 
ally issued  during  the  summer  of  1947.  Then  a  later  decision  was  is- 
sued a  few  months  later,  sometime  in  early  October,  opening  the  chal- 
lenged ballots  in  the  case  and  announcing  the  actual  result. 

The  policy  was  first  announced  in  that  case  back  last  spring  or  sum- 
mer. 

Now,  what  that  amounted  to  was  tliat  if  employees  go  out  on  strike, 
and  it  is  an  economic  strike  called  for  wages,  the  employer  may  replace 
them,  which  he  has  a  legal  right  to  do  in  any  event,  but  if  he  replaces 
them,  he  puts  an  end  to  those  strikers'  right  to  exercise  the  franchise. 

Senator  Taft.  Under  the  Wagner  Act,  the  Supreme  Court  had  al- 
ready put  an  end  to  theil*  right  to  be  reemployed. 

Mr.  Herzog.  That  is  correct,  sir. 

In  the  case  of  an  economic  strike,  that  is  correct. 

The  test  apparently  is  whether  a  man  has  been  replaced.  It  is  a  very 
hard  thing  to  handle  administratively. 

I  can  recall  when  I  served  as  a  member  of  the  New  York  State  Labor 
Relations  Board,  some  of  the  parallel  administrative  problems  we  had 
when  we  tried  to  apply  a  similar  rule  to  men  in  the  armed  services. 
We  decided  for  a  while  that  we  should  not  let  the  men  in  the  armed  ser- 
vices vote,  although  it  seemed  like  a  rather  shocking  thing  for  us  to 
do,  because  we  had  to  send  ballots,  mail  ballots,  all  over  the  world, 
but  that  we  should  let  their  replacements  vote.  Immediately  we  got 
into  this  most  incredible  problem  of  who  was  the  replacement  of  whom. 
When  does  a  man  become  a  replacement  ? 

We  run  into  similar  problems  in  this  situation.  I  think  the  Board 
has  put  out  about  10  decisions  now  passing  on  challenged  ballots  in 
those  situations,  and  we  ran  into  all  kinds  of  problems  about  who  is 
a  permanent  replacement  and  who  is  what  the  labor  unions  would  call 
a  strikebreaker. 

Senator  ]Morse.  The  effect  of  it  would  be,  would  it  not,  Mr.  Herzog, 
a  common  effect  when  you  try  to  handle  economic  problems  by  legis- 
lation— that  the  employer  rights  under  existing  legislation,  when  he 
exercises  those  rights  through  the  agency  of  the  Government,  in  this 
instance,  your  Board,  is  to  make  the  law  itself  an  effective  strike- 
breaker? 

Mr.  Herzog.  Well,  there  is  no  doubt  that  this  particular  provision 
can  be  used  for  that  purpose.  Senator. 

I  am  not  going  to  say  that  I  know  that  employers  in  this  country 
have  done  so,  but  the  potential  is  very  definitely  there. 

Senator  Morse.  Thank  you  very  much. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  wondered  if  I  might  be  permitted  to  follow  up 
a  question  that  Senator  Taft  asked. 
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The  Chairman.  It  is  in  order. 

Senator  Douglas.  As  I  understand  it,  Senator  Taft  inquired 
whether  it  was  not  true  under  the  Wagner  Act  that  the  Supreme 
Court  had  ruled  that  workers  who  were  out  on  strike  could  be  re- 
placed by  the  employer.    Is  that  your  question,  Senator  Taft? 

Senator  Taft.  Yes.    It  is  no  unfair  labor  practice. 

Senator  Douglas.  That  is  right. 

Senator  Taft.  There  were  no  unfair  labor  practices  involved. 

Senator  Douglas.  But  under  the  Wagner  Act  the  new  men  who 
came  in  did  not  have  the  right  to  vote  in  any  new  certification  elec- 
tion, did  they,  or  the  people  who  were  out  on  strike,  were  they  barred 
from  voting  ? 

Senator  Taft.  They  both  were. 

Mr.  Herzog.  Well,  there  was  a  change  in  that  doctrine,  Senator 
Douglas.  All  this  antedates  me,  and  you  will  have  to  accept  my  re- 
collection as  a  reader  of  Board  decisions  rather  than  as  a  putative 
writer  of  them. 

We  found  this  rule  when  my  present  colleagues  and  I  came  on  the 
Board  :  The  doctrine  of  the  Wurlitzer  case,  in  which,  as  Senator  Taft 
said,  the  Board  permitted  both  the  economic  striker  and  his  replace- 
ment to  cast  a  ballot,  the  theory  being  that  while  the  strike  was  still 
"current,"  which  raises  separate  issues,  there  was  no  telling  how  or 
when  or  on  what  terms  it  would  be  settled. 

There  was  a  reasonable  chance  that  the  strikers  might  come  back; 
that  the  employer  might  finally  find  it  possible  to  work  out  a  bargain 
with  the  union  representing  the  strikers,  whicli  would  reinstate  the 
strikers  rather  than  leave  the  replacements  in  their  jobs. 

The  committee  will  recall  the  language  of  Judge  Learned  Hand 
in  one  early  case — I  think  it  was  the  Remington-Eand  case — where 
he  says  that  the  man  who  comes  in  in  the  capacity  of  a  strikebreaker 
realizes  how  tenuous  is  his  hold. 

Now,  of  course,  sometimes  these  men  who  come  in  to  replace  economic 
strikers  do  stay  on  the  job,  and  they  are  good  Americans  too,  and  they 
stay  on.  The  strikers  may  lose  the  strike,  and  I  think  that  is  the 
reason  that  the  Wurlitzer  doctrine  was  adopted  by  the  Board  which 
permitted  both  to  vote,  so  that  these  replacements  would  have  a  crack 
at  the  ballot  box. 

Before  that,  however,  and  I  am  talking  in  reverse  chronological 
order.  Senator  Douglas,  there  was  a  period,  I  guess  in  the  middle  and 
later  1930\s,  when  the  Board  had  another  doctrine  which  was  called 
the  Sartorious  doctrine.  That  was  based  on  a  very  early  decision 
of  the  Board,  which  only  permitted  the  strikers  to  vote,  and  not 
their  replacements.  That  rule  was  washed  away,  I  would  guess, 
about  1938. 

Senator  Taft.  It  is  a  rule  with  whiskers,  sartorially. 

Mr.  Herzog.  With  whiskers,  which  disappeared,  yes,  sir ;  they  were 
shaved  off  very  early.     [Laughter.] 

Senator  Douglas.  I  understand  now  that  your  interpretation  of  the 
Taft-Hartley  law  is  that  it  confines  the  right  to  vote  to  the  so-called 
replacements  and  denies  it  to  the  striker  who  is  not  employed. 

Mr.  Herzog.  That  is  correct.  Yes,  I  think  that  is  what  it  means. 
Senator.  We  found  no  other  way  to  construe  it,  and  we  assumed 
that  is  what  Congress  wanted  us  to  do. 
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The  Chairman.  Senator  Taft. 

Senator  Taft.  Just  to  finish  up  on  this  subject 

Mr.  Herzog.  Surely. 

Senator  Taft.  Mr.  Herzog,  I  think  you  might  explain  to  the  com- 
mittee the  situation  which  led  to  the  adoption  of  this  rule. 

Incidentally,  the  amendment  which  I  have  offered  I  have  omitted 
because  I  think  probably  the  witness  is  right  that  it  could  conceivably 
be  used  to  break  strikes.  I  doubt  if  it  would  be,  but  could  be,  con- 
ceivably ;  but  it  arose  out  of  the  so-called  Redwood  case  in  California, 
where  there  was  a  strike,  where  the  men  were  gradually  replaced 
until  they  were  all  completely  replaced. 

They  were  replaced  by  veterans  who  came  in,  and  who  lived  in  the 
community  and  were  permanently  there,  with  their  jobs,  were  there 
for  permanent  jobs  and  working  in  the  plant. 

That  strike  went  on  for  2  years.  Every  man  who  had  struck  had 
a  job  somewhere  else,  and  yet  whenever  an  election  was  called  they 
all  came  back  and  voted;  and  they  always  just  outvoted  the  men 
who  had  replaced  them,  with  the  result  that  there  was  not  any  way 
in  which  the  strike  could  ever  be  ended,  although  all  the  employees 
either  wanted  to  join  another  union  or  set  up  a  union  of  their  own  or 
do  something  else,  and  consequently  that  was  the  reason  for  the 
adoption  of  it. 

I  quite  agree  that  it  does  not  seem  to  be  of  enough  importance  to 
get  into  a  controversy  over  it,  and  certainly  I  have  no  idea  of  per- 
mitting a  provision  of  this  sort  to  be  used  as  a  strike-breaking  provi- 
sion, which  is  the  contention  that  has  been  made  that  it  might  be  so 
used,  so  I  have  not  offered  it  in  the  amendments  I  have  offered.  I 
have  enumerated  other  amendments,  and  I  have  eliminated  that  one, 
the  voting  situation. 

Mr.  Herzog,  in  going  over  your  statement,  going  back  to  the  state- 
ment on  the  question  of  secondary  boycotts,  as  I  read  it,  you  say  this : 

"It  postulates  that  legislation" — the  new  bill 

Mr.  Herzog.  What  page  is  that.  Senator,  please  ? 

Senator  Taft.  That  is  on  page  4  of  your  statement. 

Mr.  Herzog.  Thank  you. 

Senator  Taft.  You  say : 

"It  postulates  that  legislation  should  therefore  not  condemn  all 
secondary  action  by  unions,  but  rather  that  it  should  outlaw  such 
conduct  only  when  the  objective  sought  to  be  achieved  is  'unjusti- 
fiable'." 

Isn't  any  objective,  if  you  say  that  betterment  of  the  men  is  an 
objective,  an  objective  that  would  cover  any  conceivable  case  ?  In  other 
words,  if  the  justifiable  objective  justifies  means,  doesn't  it  justify  all 
sorts  of  illegal  means,  just  as  well  as  any  other?  How  can  you  confine 
the  condemnation  only  to  a  bad  objective?  All  the  trouble,  as  I  read 
it  in  that  Teamsters'  case  that  the  Supreme  Court  decided  on  extortion, 
was  that  Congress  had  adopted  at  that  time  this  theory,  that  if  the 
objective  was  all  right,  why,  the  union  could  engage  in  extortion, 
and  they  were  not  subject  to  the  Federal  Hxtortion  Act. 

It  seems  to  me  that  this  business  of  what  we  are  prohibiting  is 
means,  and  I  cannot  see  how  the  end  justifies  the  means.  Isn't  that 
the  theory  that  3'ou  are  proposing  here,  and  that  the  President's  bill 
proposes  f 
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Mr.  Herzog.  It  is  a  thing  that  is  described  in  the  statement,  Senator, 
I  think,  and  the  problem  really  is  one  of  those  terriby  difficult  ones 
of  weighing-  social  values. 

The  community  just  has  to  decide  one  way  or  the  other  whether  it 
is  better  to  have  this  sort  of  thing  stopped  altogether,  where  the  means 
are  secondary  boycott,  or  whether  it  isn't  better  to  let  working  people 
continue  to  protect  their  standards  even  by  this  sort  of  thing. 

After  all,  the  secondary  boycott  does  not  involve  Violence.  If  it 
did,  I  suppose,  it  could  be  caught  under  State  law,  possibly  under 
Federal  law. 

Senator  Taft.  Well,  it  involves  a  certain  type  of  violence.  I  mean, 
it  does  not  involve  hitting  a  man  in  the  face,  but  it  involves  that  thing 
that  the  President  refers  to  in  his  message  as  "economic  force"; 
does  it  not  ? 

Mr.  Herzog.  Surely ;  but  that  is  life. 

Senator  Taft.  Well,  it  says  that  economic  force  should  be  pre- 
vented in  certain  cases.     I  do  not  quite  see 

Mr.  Herzog.  Well,  I  think  he  is  probably  drawing  a  line,  as  I  read 
those  messages,  at  the  point  of  saying  that  he  does  not  believe  that 
this  Idnd  of  means,  which  I  repeat  does  not  involve  violence,  should 
be  considered  unlawful  where  the  purpose  of  it  is  to  withdraw  one's 
labor  from  a  product  because  one  does  not  like  to  interfere  with  the 
attempt  of  fellow  workmen  to  get  improved  conditions  at  another 
plant. 

I  think  that  is  really  the  issue,  and  that  seems  to  me  to  be  the 
difference  between  this  provision  and  so  much  of  the  present  section 
8  (b)  (4)  as  is  contained  in  section  (A),  which  obviously  outlaws 
all  of  these.     The  legislative  history  shows  that. 

Senator  Taft.  We  had  a  case  shortly  after  the  law  went  into  effect, 
the  case  in  St.  Joseph,  Mich.,  where  a  union  had  made  a  year's  contract 
and  there  were  satisfactory  relations  in  a  plant  manufacturing  a 
washing  machine. 

That  same  union  was  attempting  to  organize  another  plant  that 
made  some  small  part  for  the  washing  machine.  So,  the  interna- 
tional union  was  urging  that  the  union  at  the  washing  machine  plant 
strike  against  the  use  in  that  plant  of  its  part  that  came  from  another 
plant  in  which  there  was  a  strike  going  on. 

The  Taft-Hartley  Act  stopped  it. 

Mr.  Herzog.  That  is  right.     Wliat  was  the  purpose  of  the  strike  ? 

Senator  Taft.  And.  I  am  told,  very  much  to  the  pleasure  of  the  men 
who  were  in  the  washing-machine  plant.  They  did  not  want  to  strike. 
They  saw  the  reason  for  striking  was  because  the  union  was  trying  to 
organize  the  plant  in  some  other  city  in  which  they  had  no  particular 
interest. 

But  under  this  act,  I  take  it,  that  kind  of  secondary  boycott  would 
be  entirely  legal. 

]\Ir.  Herzog,  As  you  state  the  apparent  purpose  of  the  strike,  yes, 
I  think  that  is  right. 

Senator  Taft.  And  also  the  case  that  I  talked  of,  a  CIO  mill  or  a 
nonunion  mill  in  Oregon,  we  will  say,  manufacturing  lumber,  which 
was  boycotted,  according  to  our  testimony,  2  years  ago,  by  teamsters, 
the  teamsters  union,  right  across  the  United  States,  by  carpenters 
unions,  when  they  finally  came  into  the  house,  the  A.  F.  of  L.  unions, 
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siini)l_v  because  it  was  in  most  cases  a  CIO  mill,  very  much  to  the 
tletrimeiit  and  the  injury  of  the  employer. 

Now.  I  cannot  see  anythin<j  in  this  definition  that  woidd  cover  that 
kind  of  union.  As  far  as  I  know,  in  that  CIO  mill  there  were  no  AFL 
peojde  at  the  moment  tiving  to  organize,  trving  to  get  the  plant  away 
from  the  CIO. 

I  do  not  see  why  it  would  not  cover  that.  In  other  words,  isn't  this 
confined  solely  to  cases  of  conflicts  between  two  unions  where  one 
union,  either  through  a  jurisdictional  strike  or  a  secondary  boycott, 
is  trving  to  hit  another  union,  which  has  a  contract?  Isn't  the  secon- 
dary boycott  confined  solely  to  interunion  disputes? 

Mr.  Herzog.  I  think  that  is  right. 

Senator  Taft.  Won't  that  eliminate  from  the  secondary  boycott 
nine-tenths  of  the  secondary  boycotts  that  have  been  checked  or  have 
arisen  under  the  Taft-Hartley  law? 

jNIr.  Herzog.  Senator,  I  do  not  know  the  answer  to  that.  There  have 
been,  to  my  knowledge,  four  secondary-boycott  cases  that  have  reached 
the  level  of  the  Board  for  decision.  Two  decisions  are  out,  the  Watson 
case  and  the  Schenley  case,  and  the  other  two  are  still  pending  before 
the  Board.  Decisions  are  not  yet  ready  to  issue,  although  I  think 
they  will  be  soon. 

I  probably  should  not  even  mention  their  names.  I  would  say  that 
every  one  of  those  cases  involves  the  sort  of  "economic"  boycott  which 
the  President  does  not  seek  to  declare  unlawful  in  the  policy  statement 
in  his  message  on  the  state  of  the  Union.  I  think  that  is  correct. 
Their  purpose  was  to  help  workmen  in  other  plants  to  maintain  their 
standards,  and  that  is  not  declared  unlawful. 

Senator  Taft.  As  a  matter  of  fact,  however,  there  have  been  many 
secondar3'-boycott  cases  that  have  arisen  at  the  lower  level.  Those 
are  suits  that  have  not  gone  to  the  Board. 

Mr.  Herzog.  That  is  right.  I  do  not  know  what  their  character 
was,  Senator  Taft,  whether  they  arose  under  this  kind  of  an  economic 
situation  or  whether  they  arose  under  section  8  (b)  (4)  (C)  which 
is,  in  part,  like  the  provision  in  the  President's  bill. 

Senator  Taft.  Well,  I  call  your  attention  to  pages  24  and  25  of  the 
report  of  the  Joint  Committee  on  Labor-Management  Relations  which 
lists  some  29  cases. 

^Ir.  Herzog.  I  have  it  here,  Senator. 

Senator  Taft.  It  lists  some  29  cases — no,  27  cases,  which  involve 
secondar}'-  boycotts. 

Mr.  Herzog.  What  page  was  that.  Senator  ? 

Senator  Taft.  Pages  24,  25,  and  26. 

Mr.  Herzog.  Thank  you. 

Senator  Taft.  And  the  top  of  page  27. 

Mr.  Herzog.  I  have  it. 

Senator  Taft.  Those  cases,  as  I  read  them,  w^ould,  very  few  of 
them,  be  covered  by  the  President's  bill,  and  I  wondered  if  you  would 
look  over  them — I  do  not  want  to  ask  you  to  do  it  now — and  let  us 
know  whether  you  think  any  of  those  cases  would  be  covered,  whether 
it  would  still  be  illegal,  still  be  cause  for  action  under  the  President's 
bill. 

Mr.  Herzog.  I  will  be  glad  to  have  some  research  done  on  that. 
Would  you  want  me  to  transmit  that  to  your  office  ? 
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Senator  Taft.  Just  a  letter  to  the  committee. 

Mr.  Herzog.  It  may  take  a  few  days,  but  we  will  do  it. 

Senator  Taft.  Mr.  Chairman,  I  think  I  will  not  ask  to  have  this 
list  put  in  the  record  here  because  I  feel  that  the  report  of  this  com- 
mittee will  practically  have  the  same  general  circulation  as  our  own 
report.    I  will  not  burden  the  record  with  that,  then,  for  that  reason. 

Mr.  Herzog.  You  are  referring  to  the  cases  on 

Senator  Taft.  Pages  24, 25,  and  to  the  top  of  page  27. 

Mr.  Herzog.  Twenty-seven  items  ? 

Senator  Taft.  Yes. 

The  Chairman.  Mr.  Herzog  will  send  his  answers  to  Senator  Taft, 
and  then  he  can  make  that  decision  later.  If  it  is  valuable  for  all  of 
us,  we  would  like  to  have  it  in  the  record. 

Mr.  Herzog.  Very  good. 

( Upon  its  receipt  by  the  committee  the  material  will  be  printed  in 
the  appendix.) 

Senator  Taft.  Mr.  Herzog,  when  it  comes  to  the  enforcement  pro- 
visions against  a  secondary  boycott  under  this  bill,  the  bill  eliminates 
the  power  of  the  Board  upon  a  prima  facie  showing  of  a  secondary- 
boycott  violation  of  law,  and  you  can  seek  a  temporary  injunction, 
can  you  not  ? 

Mr.  Herzog.  That  is  correct. 

Senator  Taft.  You  do  not  know,  I  suppose,  Mr.  Denham  would 
know  how  many  of  these  temporary  injunctions  have  been  sought? 

Mr.  Herzog.  Well,  I  think  I  can  give  you  some  figures.  Senator. 

Senator  Taft.  About  how  many  temporary  injunctions  have  been 
sought  ? 

Mr.  Herzog.  Just  one  moment,  and  I  think  I  can  give  them  to  you. 
What  I  do  not  know  at  this  instant.  Senator,  is  how  many  of  these  are 
under  jurisdictional  disputes  and  how  many  under  secondary  boycotts, 
but  I  think  I  can  assume  that  practically  all  of  them  are  under  sec- 
ondary boycotts. 

During  the  period  from  August  22,  1947,  to  December  31,  1948,  the 
general  counsel  sought  altogether  39  injunctions. 

Thirty-seven  of  those  were  against  labor  organizations,  two  against 
employers.  Of  those  37,  and  this  is  the  figure  that  I  think  you  need 
most  now,  33  were  of  the  mandatory  variety  under  section  10  (1)  ; 
and  I  think  that  practically  all  of  section  10  (1) 

Senator  Taft.  Secondary-boycott  cases. 

Mr.  Herzog.  Were  secondary-boycott  cases.  It  is  possible  that  one 
or  two  were  jurisdictional  disputes. 

Senator  Taft.  So  that  weapon  over  the  secondary  boycott  would 
be  eliminated  under  the  present  bill. 

Mr.  Herzog.  That  is  the  way  I  read  it. 

Senator  Taft.  Under  the  proposed  bill,  as  far  as  secondary  boycotts 
are  concerned,  as  far  as  they  are  made  illegal  at  all,  then  the  only  pro- 
cedure would  be  to  file  an  unfair  labor  charge  with  the  Board,  and  the 
Board  would  appoint — what  would  be  the  usual  thing,  appoint  an 
examiner  to  take  the  testimony  ? 

Mr.  Herzog.  Well,  I  suppose  so,  if  a  complaint  were  issued.  The 
present  law  provides  that  that  would  be  up  to  the  general  counsel. 

Senator  Taft.  And  then  it  would  continue  to  the  Board  for  a  final 
hearing,  and  then  at  the  hearing  they  could  then  seek  an  injunction 

Mr.  Herzog.  After  decision. 
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Senator  Taft.  From  the  court.  By  that  time,  I  would  hope  that 
the  secondary  boycott  would  have  been  settled. 

Mr.  Herzog.  Yes. 
(Laughter.) 

Senator  Douglas.  Would  the  Senator  yield  for  a  moment? 

Senator  Taft.  Yes. 

Senator  Douglas.  You  still  have  the  same  powers  against  unions 
through  orders,  do  you  not,  that  you  have  against  employers  ? 

Mr.  Herzog.  That  is  right. 

Senator  Douglas.  This  does  not  weaken  your  enforcing  powers 
against  unions  as  compared  with  your  enforcing  powers  against 
employers  ? 

JMr.  Herzog.  Oh,  it  puts  them  back  where  they  were. 

Senator  Douglas.  It  puts  them  on  an  equality.  It  simply  removes 
an  extra  penalty  which  you  could  exercise  against  unions,  isn't  that 
true  ? 

Mr.  Herzog.  Tliat  is  true.  As  a  matter  of  fact,  Senator  Douglas, 
you  used  the  word  "could"  and  without  any  desire  to  express  an 
opinion,  I  think  I  should  say  for  this  record:  It  is  not  a  matter  of 
"could''  so  far  as  these  are  concerned.  It  is  a  matter  of  must,  because 
the  injunctions  under  section  10  (1),  which  are  the  secondary  boycott 
cases  primarily,  relating  to  cases  arising  under  section  8  (b)  (4)  of 
the  present  act,  are  mandatory.  If  the  general  counsel's  regional 
director  has  some  reason  to  believe  that  one  of  these  offenses  is  being 
committed,  he  must  seek  an  injunction. 

Senator  Douglas.  Then,  could  I  rephrase  my  question  as  follows: 
That  all  the  new  Thomas  bill  does  in  this  respect  is  to  remove  an 
extra  penalty  which  the  Taft-Hartley  law  imposed  on  labor  and  did 
not  correspondingly  impose  upon  the  employer  ? 

Mr.  Herzog.  It  removes  the  penalty  that  is  contained  in  that  act 
in  section  10  (1) ,  Senator  Douglas. 

Senator  Taft.  Tliat  is  section  10  (1).  But  you  are  quite  sure  of 
what  you  are  saying? 

Mr.  Herzog.  I  am  never  sure. 

Senator  Taft.  Does  not  the  Taft-Hartley  Act  give  power  to  seek 
injunctions  against  employers,  and  haven't  you  done  so? 

Mr.  Herzog.  That  is  correct.  It  is  the  mandatory  injunction  thai 
Senator  Douglas  was  talking  about. 

Senator  Taft.  But  he  was  trying  to  give  me  the  impression  and 
the  answer  gave  me  the  impression  that  it  gave  the  right  against  the 
union  and  not  against  the  employer.  Under  10  (1)  you  can  get  an 
injunction  against  an  employer. 

Mr.  Herzog.  No.  I  did  not  so  construe  his  question.  Tlie  facts 
are,  just  to  fill  in  what  I  said  a  few  minutes  ago,  the  section  10  (j) 
injunction  is  discretionary  in  character,  and  they  were  sought  during 
that  l()-month  period  in  six  instances,  in  four  instances  under  section 
10  (j)  against  labor  unions,  and  in  two  instances  under  section  10  (j) 
against  employers. 

Senator  Taft.  You  got  an  injunction  against  G-eneral  Motors 

Mr.  Herzog.  That  is  one  of  two  cases. 

Senator  Taft.  For  trying  to  change  their  pension  plan  without 
notice. 

Mr.  Herzog.  That  is  one  of  the  two  cases  of  the  injunction  suits. 
The  other  injunction  was  the  Boeing  case  where  the  court  denied  it. 

Senator  Douglas.  Were  those  mandatory? 
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Mr.  Herzog.  Oh,  no. 

Senator  Taft.  They  were  mandatory. 

Mr.  Herzog.  I  think  he  means,  did  the  general  counsel  have  to  seek 
them. 

Senator  Taft.  Oh,  they  were  mandatory  injunctions. 

Mr.  Herzog.  Once  they  were  granted  they  had  to  be  obeyed. 

Senator  Douglas.  Was  it  mandatory  for  you  to  seek  them  I 

Mr.  Herzog.  No. 

Senator  Taft.  The  only  discrimination  made  was  that  the  court 
shall  give  priority  in  case  of  strikes  because  of  what  we  can  see  about 
its  being  in  the  interest  of  the  public,  its  being  a  superpublic  interest, 
in  getting  a  strike  stopped.  Now,  of  course,  I  see  no  objection  to 
giving  that  same  priority  to  similar  cases  against  employers  or  taking 
out  the  priority.  But  what  I  think  ought  to  be  clear  is  that  the 
President's  bill  eliminates  the  power  of  the  Board  to  seek  an  injunc- 
tion, a  preliminary  injunction  either  against  employers  or  employees. 

That  is  correct,  is  it  not? 

Mr.  Herzog.  That  is  correct.  The  injunction  that  continues  is  the 
old  10  (e)  injunction  under  the  Wagner  Act,  which  is  an  injunction 
that  can  be  sought  against  an  emploj^er,  or  in  the  case  of  an  unfair 
labor  practice  by  it,  against  the  union,  after  Board  decision. 

Senator  Taft.  Only  after  final  hearing  by  the  Board. 

Mr.  Herzog.  That  is  an  equal  and  nondiscriminatory  weapon. 

Senator  Taft.  Yes. 

Mr.  Herzog.  Whether  it  is  an  effective  one  is  not  for  me  to  say. 

Senator  Taft.  Now,  do  you  see  any  objection  to  temporary  injunc- 
tions in  cases  that  present  a  clear  public  interest,  and  as  in  any  case 
an  irreparable  damage,  so  to  speak,  that  will  occur  immediately  if  it 
is  not  granted?  I  mean,  this  is,  of  course,  an  injunction  only  by  the 
Government,  only  when  the  Government  decides  there  is  a  case. 

Do  you  see  any  objection  to  continuing  such  injunction,  I  mean 
yourself,  personally  ? 

Mr.  Herzog.  Well,  you  are  asking  me  now,  I  suppose,  as  a  private 
citizen  rather  than  as  Chairman  of  the  Board. 

Senator  Taft.  Yes,  that  is  right,  entirely  so. 

Mr.  Herzog.  There  are  so  many  people  who  would  like  to  see  that 
happen.  Senator,  that  I  hesitate  to  answer  as  a  private  citizen. 

Senator  Taft.  Well,  I  do  not  share  that. 

(Laughter.) 

Mr.  Herzog.  The  great  trouble  is,  I  would  like  some  help  from  the 
Democrats  on  that.    Two  Republicans  have  said  that  now. 

Senator  Taft.  We  have  not  any  power;  we  are  wholly  not  respon- 
sible.    It  is  a  pleasure  to  be  able  to  say  so. 
(Laughter.) 

Mr.  Herzog.  I  have  no  comment  on  that. 
(Laughter.) 

Mr.  Herzog.  It  is  so  difficult,  you  know,  to  say  very  much  as  a  pri- 
vate citizen  when  one  does  hold  public  office  because  obviously  the  ques- 
tion would  not  be  asked,  and  one  would  not  be  a  witness  if  one  did 
not  hold  public  office. 

Senator  Taft.  I  do  not  want  to  press  you. 

Mr.  Herzog.  Well,  it  is  all  right.  I  have  a  general  dislike  which 
I  think  is  shared  by  most  members  of  this  committee,  against  the  use 
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of  the  injunction  in  labor  disputes  under  any  oircunistances  in  which 
it  may  cause  more  resentment  for  historical  reasons  than  it  will  do 
good. 

1  doubt  whetlier  tiie  secondary  boycott  or  jurisdiction  dispute  situa- 
tion is  necessarily  the  only  one  in  which  an  injunction  should  be 
granted  if  it  is  to  be  granted  at  all. 

Senator  Taft.  Well,  this  covers  everything;  this  10  (j)  covers  every 
unfair  labor  practice. 

Mr.  Hekzog.  I  know. 

Senator  TArr.  Of  course,  the  court  won't  grant  it  unless  there  is  an 
immediate  danger. 

Mr.  Herzog.  Yes.  Of  course,  there  is  always  a  question  of  what 
that  is.  It  does  interfere  with  the  free  play  of  forces.  It  puts  the 
Government  in  a  position  of  having  to  enforce  something  that  is  some- 
times very  difficult  or  impossible  to  enforce  so  far  as  working  people 
are  concerned,  and  will  be,  I  think,  until  a  couple  of  generations  have 
passed. 

The  semantics  of  the  situation,  to  use  a  fashionable  word  of  today, 
are  such  that  the  resentment  against  something  called  a  labor  injunc- 
tion will  be  so  great  that  it  is  not  likely,  except  in  terms  of  sheer  force, 
to  do  as  much  good  as  desired. 

Senator  Taft.  Have  you  seen  that  resentment  in  secondary  boycott 
cases?  Has  not  the  result  of  this  law  been  practically  to  stop  the 
secondary  boycotts  without  great  resentment?  I  can  see  it  in  an  eco- 
nomic strike,  1  can  see  the  resentment ;  but  here  is  something  which 
the  labor  leaders  themselves  condemn  in  a  general  way  along  with 
the  jurisdictional  strike,  and  I  fail  to  see  any  resentment  having 
arisen  from  the  use  of  that  injunction  by  the  Government. 

Mr.  Herzcg.  Senator,  I  am  not  really  prepared  to  answer  that.  We 
do  not  get  much  of  that  kind  of  thing  these  days  in  the  so-called  Ivory 
Tower  of  the  Rochambeau  Building.  We  do  not  get  compliments, 
either,  but  we  do  not  hear  so  much  about  the  resentment. 

I  think  the  union  witnesses,  and  possibly  some  employer  witnesses, 
can  answer  that  a  great  deal  better  than  1. 

Senator  Taft.  1  think  you  are  right  about  that.     I  will  not  press 

Now,  coming  to  the  jurisdictional  dispute  question,  while  the  pro- 
cedure may  be  a  little  different,  I  cannot  see  that  this  bill  makes  any 
tremendous  change  in  the  provisions  of  the  Taft-Hartley  law. 

You  })oint  out  a  few  things,  this  power  to  appoint  an  arbitrator,  and 
I  think  that  is  a  very  good  thing  to  add  to  the  law.  But  why  wipe  out 
the  Taft-Hartley  law  and  set  up  a  new  procedure?  Hasn't  the  Taft- 
Hartley  law  worked  fairly  well  on  that? 

Mr.  Hekzog.  Here  again.  Senator,  I  very  much  dislike  appearing 
evasive,  but  the  only  way  that  I  can  avoid  appearing  evasive  is  to  con- 
fess the  law's  delays  so  far  as  the  Board  is  concerned.  We  have  had  at 
the  Board  level  precisely  two  cases  involving  jurisdictional  disputes. 
Ik)th  of  them,  I  think,  ai'e  about  ripe  for  issuance.  1  hope  we  will  get 
them  out  this  month.     One  is  overripe. 

Neither  case,  curiously  enough,  seems  to  me  to  involve  the  kind  of 
jurisdictional  dispute  over  work  tasks  which  is  the  primary  objective 
of  this  proposed  bill,  and  which,  I  think,  was  what  Congress  was  think- 
ing about  most  when  it  passed  the  Taft-Hartley  Act,  So  I  do  not 
know  very  much  about  it. 
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The  experience  under  the  Taft-Hartley  Act  on  jurisdictional  dis- 
putes has  been,  as  I  think  you  know,  Senator,  and  so  do  all  the  other 
members  of  the  committee,  one  of  the  Government's  getting  into  it  very 
little. 

We  have  to  turn  to  statistics  again  for  a  moment.  During  that  16 
months'  period  down  to  December  31, 1948,  99  charges  of  jurisdictional 
disputes  weTe  brought  to  the  many  regional  offices.  This  represents 
about  1^/2  percent  of  the  unfair  labor  practice  cases  filed  with  the 
Board. 

Legend  has  it  that,  and  probably  fact  has  it,  too,  that  the  over- 
whelming majority  of  jurisdictional  disputes  are  in  the  building  con- 
struction trades.  So  far  as  that  operation  is  concerned,  quite  early 
in  the  year  1948,  possibly  late  in  1947,  the  contractors  in  that  indus- 
try, plus  the  unions  in  that  industry,  affiliated  with  the  American  Fed- 
eration of  Labor,  worked  out  an  agreement  whereby  they  have  found 
it  possible  to  handle  practically  all  these  cases  on  a  voluntary  basis. 

Senator  Taft.  They  were  forced  into  that  agreement  by  the  Taft- 
Hartley  law,  weren't  they? 

Mr,  Herzog.  I  think  it  is  true  that  without  that  law  they  would 
not  have  made  that  agreement.  Senator.  I  do  not  question  that  for 
a  moment. 

The  Chairman.  Well,  there  is  this  to  be  said,  and  Senator  Taft 
remembers  it  very  well:  When  that  question  of  jurisdictional  dis- 
putes came  up  in  the  hearings,  one  of  the  labor  leaders  said  that 
it  was  a  question  that  could  be  settled  by  themselves  without  law,  and 
that  he  was  talking  against  the  bill  as  it  stood  then  for  the  simple 
reason  that  any  question  like  that  could  be  settled. 

Now,  that  does  not  mean  what  Senator  Taft  said  was  not  true, 
that  the  pressure  of  the  law  put  the  thing  over  and  brought  the 
thing  to  issue,  but  at  the  same  time  there  were  other  pressures  on  labor 
itself  that  were  being  made  against  the  jurisdictional  dispute  at  that 
time,  and  we  did  have  that  expression  made. 

In  fairness  to  everybody  we  ought  to  say  that. 

Senator  Taft.  In  the  report  of  the  committee  it  says: 

In  past  years  labor  organizations  have  agreed  upon  plans  for  the  settlement 
of  such  disputes,  but  such  agreements  have  been  meffectual  when  one  of  the 
disputants  refused  to  accept  the  decision  for  settlement. 

The  absence  of  Board  cases  does  not  mean  that  jurisdictional  disputes  have 
ceased  to  occur  in  the  construction  industry.  They  are  being  settled  vrithout 
strikes  and  without  Board  intervention  pursuant  to  an  agreement  creating  a 
national  joint  board  for  settlement  of  jurisdictional  disputes.  The  law's  re- 
strictions were  the  impetus  for  this  action  wherein  the  labor  organizations  agreed 
to  a  plan  to  decide  their  own  disputes. 

In  some  cases  it  does  not  apply,  and  you  may  come  to  the  Board. 
But  what  is  the  use  of  eliminating  this  provision  which  apparently 
has  worked  satisfactorily?  I  can  see,  and  as  you  say,  I  would 
be  glad  to  have  the  provision  about  an  arbitrator  appointed  by  the 
Board.  So,  why  is  it  necessary  to  weaken  what  has  apparently  worked 
satisfactorily  ? 

Mr.  Herzog.  There  has  been  some  question  in  the  mind  of  a  number 
of  our  lawyers.  Senator,  and  it  has  not  become  serious  yet  because 
none  of  these  cases  have  gotten  to  court  as  to  whether  this  authority 
that  the  Board  has  under  the  Taft-Hartley  Act  to  handle  these  cases 
would  surely  stand  up  as  a  matter  of  law.    Some  language  is  probably 
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needed  to  make  it  safer  on  constitutional  grounds,  setting  forth  a  few 
standards  which  should  be  used. 

You  see,  you  always  have  that  problem  on  the  question  of  the  dele- 
gation of  power  under  the  old  Panama  Refining  Co.  case,  and  so  on. 
This  is  a  matter  of  perfecting  something  which  needs  it. 

Then,  there  are  some  other  questions:  It  is'  at  least  possible  that 
our  authority  to  go  ahead  in  these  cases  is  limited  to  cases  where  there 
has  already  been  an  outbreak  of  strife.  This  bill  provides  that  it 
can  be  done  even  when  it  is  only  threatened. 

Senator  Taft.  Well,  of  course,  we  are  glad  to  consider  any  amend- 
ments to  improve  the  procedure 

Mr.  Herzog.  Yes. 

Senator  Taft.  Of  that  iDarticular  section. 

Mr.  Herzog.  Actually,  of  course,  the  ideal  thing  is  to  have  the  Gov- 
ernment out  of  these  things  as  much  as  possible,  and  Professor  Dun- 
lop's  Board,  the  one  I  referred  to  a  few  minutes  ago,  has  done  a  good 
job  in  one  area,  which  is  the  building  trades  area. 

I  noticed  in  the  New  York  Times  day  before  yesterday  that  it  was 
authorized  to  continue  for  a  further  period  by  the  employers  and 
unions  down  at  Miami. 

Senator  Taft.  Mr.  Herzog,  yesterday  the  Secretary,  or  the  day  be- 
fore, the  Secretary  of  Labor  did  not  seem  to  see  any  particular  reason 
why  we  should  not  put  back  the  provisions  about  financial  reports  by 
union  officers  to  their  members. 

Mr.  Herzog.  I  think  it  is  all  right. 

Senator  Taft.  As  I  understand  it,  you  see  no  reason  why  we  should 
not  put  back  a  provision  relating  to  freedom  of  speech  into  this  bill. 
There  is  no  such  provision  there  now. 

Mr.  Herzog.  I  think  the  Board,  as  I  said  before,  can  handle  it 
judicially,  but  if  the  Congress  would  prefer  not  to  trust  us  on  a  matter 
of  that  great  importance,  that  will  not  offend  the  Board. 

Senator  Taft.  I  remember,  Mr.  Herzog,  when  in  1939  I  was  examin- 
ing Mr.  Madden,  Chairman  of  the  Board,  he  stated  that  in  his  opinion 
an  employer  could  not  say  publicly  that  the  men  attempting  to  organize 
his  men  were  Communists,  even  though  they  were  Communists.  He 
thought  it  was  coercion. 

Mr.  Hei?zog.  Yes,  sir. 

Senator  Taft,  And  while  I  think  that  opinion  has  been  modified  by 
the  Supreme  Court,  still  it  presents  a  point  of  view  that  Congress,  I 
think,  was  very  anxious  to  repudiate.  I  cannot  see  any  reason  why 
we  should  not  reaffirm  a  statement  about  freedom  of  speech  in  the  new 
bill. 

Do  you  see  any  reason  why  the  union  should  not  be  compelled  to 
bargain  collective]}'  just  like  an  employer? 

Mr.  Herzog.  No  very  basic  fundamental  reason.  Senator.  We 
have  had  rather  few  cases  involving  that.  I  do  not  think  I  have  the 
exact  figures  on  the  number  of  cases  brought  under  section  8  (b)  (3) 
of  the  new  act.  It  was  thought  by  us  that  a  provision  of  that  kind 
was  partly  surplusage  because  of  the  fact  that  labor  organizations, 
unlike  employers,  are  created  for  the  very  purpose  of  bargaining,  so 
that  in  most  cases  the}-  would. 
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Senator  Taft.  It  could  not  be  siirphisage  in  the  position  of  the  ITU, 
could  it  ?  They  take  the  position  that  they  are  not  bound  to  sign  a  con- 
tract and  will  not  sign  a  written  contract. 

Mr.  Herzog.  The  problem  comes  up,  of  course,  on  the  question  of 
what  for  15  years  has  been  called  good  faith  in  bargaining,  the  con- 
struction of  that.  I  have  not  consulted  my  colleagues  as  to  how  they 
feel  about  that  sort  of  thing.  Again  I  am  a  little  reluctant  to  say  what 
should  go  into  and  what  should  not  go  into  a  statute. 

By  some  chance  we  might  be  asked  to  administer  that  statute.  I 
think  that  is  not  something  that  is  particularly  disturbing  to  us.  I 
notice  that  Dr.  Leiserson,  who  is  regarded  as  one  of  the  great  experts 
of  the  country  in  this  field,  has  always  felt  that  something  of  this  kind 
should  go  into  an  act. 

Senator  Taft.  Don't  you  think  that,  if  collective  bargaining  lies 
at  the  basis  of  our  whole  labor  policy  and  the  chief  charge  against  the 
Taft-Hartley  law  is  that  it  is  interfering  with  collective  bargaining, 
as  Mr.  Tobin  said  the  day  before  yesterday,  we  ought  to  insist  that 
collective  bargaining  be  engaged  in  by  both  sides?  Is  not  that  a 
necessary  corollary  of  the  theory  that  collective  bargaining  lies  at  the 
basis  of  our  labor  policy  ? 

Mr.  Herzog.  It  is  a  necessary  corollary  in  terms  of  the  blueprint  of 
the  statute  which  would  .look  very  neatly  arranged  on  both  sides. 
Whether  in  practice,  in  practical  terms,  it  would  make  very  much  dif- 
ference, I  do  not  know. 

Senator  Taft.  "Well,  it  means  it  is  not  an  unfair  labor  practice, 
as  this  bill  is  now  written,  for  a  union  to  call  a  strike  any  time  they 
want  to,  as  far  as  I  can  see.  I  do  not  see  anything — they  do  not  have 
to  go  around  and  see  the  employer  or  talk  to  him  at  all.  They  have 
to  give  the  Conciliation  Board  notice,  that  30  days  from  now  they 
are  going  to  strike,  but  they  do  not  even  have  to  call  on  the  employer. 

Mr.  Herzog.  No;  but  I  think  that  the  chances  are  that  the  Con- 
ciliation Service  would  use  some  franked  envelopes  and  pass  the  word 
along  to  the  employer. 

I  think  the  great  difference  really  is  that  section  8  (d)  of  the  present 
act  lias  a  60-day  notice.  This  only  provides  for  30  to  the  Conciliation 
Service. 

Senator  Taft.  The  difference  is  that  it  does  not  provide  that  they 
even  have  to  talk  to  the  employer  or  tell  him  what  they  want.  They 
do  not  even  have  to  announce  what  their  demands  are,  but  just  strike. 
Is  it  not  a  necessary  corollary  to  collective  bargaining  and  it  should 
not  be  left  out  ? 

Mr.  Herzog.  Tliey  can  even  strike  even  though  they  are  required 
to  bargain  collectively.  It  is  just  a  question  of  how  much  notice  is 
necessary,  and  that  sort  of  thing. 

Senator  Taft.  Mr.  Herzog,  there  is  a  provision  in  the  present  law — 
is  this  provision  eliminated — the  one  that  gives  professional  employees 
the  right  to  exempt  themselves  from  plant  unions  and  have  a  special 
professional  union  ? 

Mr.  Herzog.  It  does  not  seem  to  appear  in  the  present  bill.  Senator. 
It  is  in  the  Taft-Hartley  Act.  It  was  not  present  in  the  Wagner  Act. 
The  professional  exclusion  in  the  Taft-Hartley  Act  has  come  to  the 
Board's  attention  in  two  ways:  Sometimes  where  a  group  of  people 
who  think  themselves  professionals  want  to  be  set  up  in  a  separate 
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unit,  and  in  two  rather  important  and  rather  difficult  cases,  where 
professional  unions  sought  to  get  out  of  an  existing  unit  which 
included  them  together  with  rank-and-file  employees. 

I  can  give  you  the  citations  of  those  cases  if  you  want  them.  I  think 
they  hoth  involved  the  telephone  company. 

Senator  Taft.  Do  yoU  see  any  harm  done  by  leaving  in  the  present 
exemption?  I  have  letters  from  professional  associations  all  over 
the  United  States  demanding  to  be  heard  here.  We  must  have  50 
requests  from  professional  organizations  to  be  heard  because  they  want 
to  have  that  right,  to  have  a  separate  professional  organization. 

INIr.  Herzog.  I  know  they  felt  very  deeply  about  that  2  years  ago, 
and  testified  considerably  before  both  Houses  of  Congress  at  that  time. 
I  think  it  is  the  engineers  who  are  most  interested,  and  probably  the 
chemists. 

Senator  Taft.  Yes. 

Mr.  Hekzog.  The  provision  has  been  a  little  difficult  to  interpret. 
The  standards  set  forth  in  the  definition  are  pretty  complicated. 

Senator  Taft.  It  is  a  difficult  definition  to  make. 

Mr.  Herzog.  Yes,  I  think  actually.  Senator — then,  again,  I  must 
leave  it  to  Congress  as  to  whether  they  want  to  leave  the  Board  discre- 
tion or  not — actually  the  professional  exemption  did  not  do  very 
much  more  than  put  into  statute  the  policies  that  the  Board  had  fol- 
lowed witli  regard  to  professional  employees  some  years  before.  If 
that  is  so,  I  suppose  it  is  not  an  essential  thing. 

Senator  Taft.  You  cannot  see  any  great  fundamental  union  ques- 
tion involved  in  leaving  the  provision  in  ? 

]Mr.  Herzog.  No  :  I  do  not  think  it  is  any  question  of  fundamental 
importance  one  way  or  the  other,  except  that  it  is  not  necessary. 

Senator  Taft.  I  understood  you  to  testify  that,  in  your  own  opin- 
ion, there  were  some  cases  certainly  where  the  employer  ought  to  have 
the  right  to  petition  for  an  election.    Is  that  right  ? 

ISIr.  Herzog.  Yes ;  I  think  the  Board  practice,  before  the  amendment, 
of  letting  the  employers  do  it  in  two-union  cases  might  very  well  have 
been  expanded  by  rule  to  cover  one-union  cases.  I  operated  for  7 
years  under  a  State  statute  that  had  that  provision  and  did  not  do 
any  harm. 

Senator  Taft.  It  is  claimed  that  the  employer  can  get  an  advantage 
by  springing  an  election  on  the  union  before  they  are  ready.  But 
hasn't  the  Board  got  the  discretion  to  have  this  election  held  3  months 
from  today  or  sometime  which  will  give  plenty  of  time  to  contest  the 
election? 

Mr.  Hfrzog.  That  is  up  to  the  union,  Senator.  As  I  read  the  statute, 
and  as  we  construed  the  New  York  State  statute  for  years,  the  peti- 
tion does  not  lie  unless  the  union  has  made  a  claim  which  means  a  claim 
of  majority  representation.  So  that,  if  the  union  is  not  claiming 
to  re])resent  a  majority,  or  after  the  employer  has  sought  to  file  the 
petition,  or  has  filed  the  petition,  withdraws  its  claim,  the  employer 
petition  falls. 

Senator  Taft.  So  they  can  interfere  with  the  election;  they  can 
stop  the  election  from  taking  place.  The  case  we  have  is  a  typical 
case,  and  it  happened  often,  because  I  know  two  people  who  had  it. 

A  man  comes  into  the  office;  you  never  saw  him  before,  and  he 
says,  "I  represent  your  employees.  If  you  do  not  sign  a  contract 
with  me,  I  am  going  to  strike  this  plant  tomorrow." 
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One  case  that  I  know  of  is  a  newspaper.  The  man  had  no  way 
of  finding  out  whether  the  man  represented  a  majority  of  the  employees 
or  not,  and  maybe  another  fellow  would  turn  up  and  claim  it,  or  maybe 
it  was  just  the  one,  and  the  employees  did  not  want  it. 

He  can,  it  seems  to  me,  have  the  right,  and  it  would  be  reasonable 
to  give  h'im  the  right,  to  ask  the  Board  to  determine  the  question  of 
whether  he  had  to  deal  with  this  man  or  not. 

But,  as  you  say,  in  the  first  place,  the  Board,  under  any  circum- 
stances, could  put  it  off  for  3  months;  couldn't  they?  Tliey  could 
fix  a  day,  say,  3  months  or  any  reasonable  period. 

Mr.  Herzog.  I  would  say  so;  yes.  In  fact,  if  the  case  were  con- 
tested, that  would  happen  anyway,  because  it  would  take  that  long. 

Senator  Taft.  Yes. 

Mr.  Herzog.  Of  course,  the  thing  that  is  bad,  if  it  could  be  done, 
is  for  an  employer  to  file  a  petition  prematurely,  and  when  the  union 
has  not  gotten  started.  But,  since  this  statute  requires  a  claim,  I 
suppose  we  have  not  had  any  problem  involving  that. 

Senator  Taft.  So  that  you  do  not  see  any  great  harm  in  the  present 
law.     That  is  eliminated  from  the  present  law. 

Mr.  Herzog.  What  is  not  eliminated  from  the  Thomas  bill  is  the 
discretion  of  the  Board  to  promulgate  a  rule  doing  precisely  that. 
Although  again  I  cannot  speak  for  other  men,  I  think  there  is  no 
doubt  that  if  S.  249  were  passed  in  its  present  form,  became  law 
in  its  present  form,  the  Board  would  permit  employer  petitions  and 
permit  them  in  single-union  cases,  as  we  almost  did  in  1946. 

Senator  Taft.  Then,  it  follows  inevitably  that  there  cannot  be  any 
harm  in  leaving  it  as  it  is. 

Mr.  Herzog.  That  is  one  of  those  arguments  that  chases  itself 
around. 

Senator  Taft.  Now,  this  question  of  decertifying  a  union,  I  am  in 
favor  of  eliminating  certainly  this  election  on  the  union  shop;  but, 
if  people  want  to  decertify  a  union,  if  a  union  becomes  unpopular, 
don't  you  think  it  is  wise  to  have  some  way  in  which  we  can  get  a  vote 
on  going  to  some  other  union  or  going  back  from  any  union  ?  I  have 
particularly  in  mind  a  situation  like  the  United  Steelworkers,  where 
the  international  union  has  rules  that  are  just  completely  arbitrary, 
and  some  other  international  unions,  on  the  local  union. 

Now,  it  may  well  be  that  the  local  union  may  want  to  say,  "We  do  not 
want  to  be  with  the  International  Steelworkers  any  more.  We  either 
want  an  independent  union  or  want  to  join  the  United  Automobile 
Workers,  or  somebody  else." 

Don't  you  think  there  ought  to  be  some  way  in  which  a  majority  of 
those  men  can  be  certified  as  to  the  union  if  they  want  to  ? 

Mr.  Herzog.  That  question  has  to  be  answered  in  two  sections.  Sen- 
ator Taft. 

First,  of  course,  if  they  want  to  join  another  union,  and  the  other 
union  has  come  into  the  picture  in  some  way  to  solicit  their  interest, 
or  they  have  solicited  that  other  union's  interest,  there  is  no  problem 
at  all. 

Under  the  Wagner  Act,  that  other  union  would  have  filed  a  petition, 
and  the  Board  would  have  run  an  election,  presumably  with  this  other 
union,  the  incumbent  union,  which  I  think  you  called  the  Steelworkers, 
and  also  a  choice  of  neither  union  on  the  ballot.     That  presents  no 
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problem,  and  never  has  presented  a  problem,  so  far  as  I  know,  since 
1935. 

The  second  case  which  you  set  forth  is  the  one  in  which  the  incum- 
bent union  has  no  affirmative  competition.  There  is  no  other  labor 
organization  tr3'ing  to  take  its  place. 

I  suppose  that  it  is  that  sort  of  situation  which  was  intended  to  be 
covered  by  the  decertification  proceedings  as  described  in  section  9 
(c)  (1)  (A-II)  of  the  present  Labor-Management  Relations  Act. 
That  is  on  page  9  of  the  regular  print  of  the  Taft-Hartley  law,  toward 
the  bottom. 

That  sort  of  election  has  taken  place — has  been  sought — in  about  650 
cases  out  of  a  total  of  10,600  representation  cases  in  the  16  months  of 
the  act's  being  effective.  That  I'epresents  approximately  6  percent 
of  all  representation  petitions  filed. 

Eather  few  of  them  have  reached  the  Board  level.  I  am  not  pre- 
pared at  this  time  to  say  how  many  decisions  actually  issued. 

The  problem  there,  I  think,  was  generated  by  an  old  doctrine  of 
the  Board  in  a  case  known  as  the  Tabardrey  case,  in  which  the  Board 
refused  administratively  many  years  ago  to  conduct  that  sort  of  an 
election  on  the  ground  that  the  objective  sought  was  negative. 

In  deciding  that,  the  Board  reached  the  conclusion — and  I  speak 
now  of  the  predecessor  board — that,  after  all,  the  employer  did  not 
have  to  bargain  with  the  union  anyway  if  it  did  not  represent  a 
majority,  and  that  if  the  union  was  not  bargained  with,  and  then 
brought  a  charge  of  refusal  to  bargain  under  section  8  (5)  of  the 
Wagner  Act,  that  charge  must  fail  because  there  was  no  majority  at 
the  moment  of  the  demand. 

I  think  that  that  was  the  theory  upon  which  the  old  Board  thought 
that  this  sort  of  an  election  was  unnecessary. 

The  Chaieman.  I  would  like  to  call  the  attention  of  the  committee 
to  the  fact  that  it  is  about  1  o'clock. 

Senator  Taft.  I  am  willing  to  go  on  right  through  to  10  o'clock  at 
night,  Mr.  Chairman. 

[Laughter.] 

The  Chairman.  If  that  is  the  way  in  which  the  Republicans  inter- 
pret this  ruling,  I  will  have  to  do  it. 

Senator  Taft.  That  all-day  session  on  Saturday  sounds  like  that. 

The  Chairman.  I  suggest  we  adjourn  and  come  back  at  2:30. 

Mr.  Hebzog.  Anytime  you  say,  Senator,  including  10  o'clock. 

(Whereupon,  at  1  p.  m.,  the  committee  recessed,  to  reconvene  at 
2 :  30  p.  m.  of  the  same  day.) 

afternoon  session 

The  Chairman.  The  committee  will  be  in  order. 

Mr.  Herzog,  you  may  proceed.     Senator  Taft  had  the  floor. 

I  have  the  vote  of  seven  members  of  the  committee  permitting  radio 
companies  to  connect  up.  I  would  just  like  to  say  tliat,  while  NBC 
shows  on  the  desk  or  on  the  table  in  front  of  Mr.  "Herzog,  this  is  not 
a  privilege  that  is  being  given  to  NBC  only,  but  it  will  be  given  to  all 
of  the  services  through  this  one  machine. 

As  far  as  the  connnittee  here  is  concerned,  this  particular  com- 
mittee, this  is  the  first  time  that  we  have  connected  up  with  a  broad- 
casting outlet,  but  there  was  a  recommendation  made  at  the  time  we 
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were  discussing  the  reorganization  of  Congress  that  all  the  sessions 
of  Congress  be  broadcast  to  the  people,  and  some  committees  have 
done  it  heretofore.  Whether  this  will  be  continued  or  not  depends 
entirely  upon  the  committee,  but  we  will  allow  them  to  hook  up  at  the 
present  time  to  hear  the  rest  of  Mr.  Herzog's  testimony  and  that  of 
Secretary  Tobin. 

Senator  Pepper.  Before  Mr.  Herzog  begins,  I  would  like  to  say  that 
I  have  always  believed  in  giving  the  fullest  publicity  to  these  hear- 
ings, and  I  have  always  advocated  that  we  put  even  the  proceedings 
of  Congress  on  the  radio.  There  was  no  recording  of  Secretary 
Tobin's  statement;  was  there? 

The  Chairmak.  This  is  the  first. 

Senator  Pepper,  He  made  such  an  excellent  statement  I  wish  it 
could  have  been  carried  also.  If  there  is  some  way  to  put  it  on  a 
record,  I  wish  the  country  could  have  the  benefit  of  hearing  what  the 
Secretary  said. 

The  Chairman.  INIr.  Herzog  and  Senator  Taft. 

STATEMENT  OF  HON.  PAUL  M.  HERZOG— Eesumed 

Senator  Taft.  Mr.  Herzog,  this  law  doesn't  contain  any  provision 
about  the  manner  in  which  run-off  elections  shall  be  conducted ;  does 
it? 

Mr.  Herzog.  No.    By  "this  law",  sir,  you  mean  S.  249  as  substituted  ? 

Senator  Taft.  Yes.  You  will  remember  that  under  the  Board  rule 
before  the  passage  of  the  Taft-Hartley  law,  if  you  had  three  choices 
on  a  ballot  of  A.  F.  of  L,,  CIO  and  "no  union",  if  "no  union"  ran 
second,  the  Board  excluded  "no  union"  from  the  run-off  ballot  and 
insisted  on  their  voting  only  between  the  A.  F.  of  L.  and  the  CIO. 

Mr.  Herzog.  Under  some  circumstances,  I  think  that  was  the  rule. 

Senator  Taft.  The  Taft-Hartley  Act  provided  that  the  first  two 
of  those  three,  if  there  were  three,  should  be  put  on  the  run-off  ballot 
so  that  you  voted  as  between  the  union  that  got  first  or  second  and  the 
no-union  people  who  got  first  or  second. 

Do  you  see  any  reason  why  that  provision  should  be  changed  ? 

Mr.  Herzog.  Senator,  the  members  of  the  National  Labor  Relations 
Board  several  months  before  the  Taft-Hartley  law  went  on  the  books 
were  all  agreed  that  the  old  run-off  system  was  unduly  complicated, 
legardless  of  any  question  as  to  whether  it  was  just  or  not. 

In  a  special  concurring  opinion  in  a  case  involving  some  rubber 
company,  as  I  recall  it,  which  came  down  about  April  or  May  1947, 
I  expressed  the  view  that,  as  a  matter  of  decision,  the  Board  should 
move  to  a  technique  more  similar  to  that  which  is  familiar  to  all  of 
us  in  political  elections.  That,  of  course,  means  the  two  top  choices 
should  be  on  the  run-off  ballot. 

The  Board  did  not  do  it  at  that  time,  because  it  would  have  required 
a  change  in  rules  and  regulations  at  the  very  moment  that  legislation 
was  evidently  imminent  in  the  Congress.     So  we  didn't  do  it. 

I  am  now  speaking  for  the  old  members  of  the  Board,  of  whom 
there  are  three.  All  of  us,  as  a  matter  of  decision,  intended  to  change 
that  rule,  which  we  thought  very  clumsy  administratively  and  perhaps 
not  quite  fair. 

Senator  Taft.  In  this  respect  the  Board  is  in  accord  with  the  Taft- 
Hartley  law? 
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^Ir.  Hekzog.  In  this  respect  the  Board  is  in  accord  with  the  pro- 
vision which  is  contained  in  section  9  of  the  Taft-Hartley  law.  I  may 
say,  Senator,  with  great  respect,  that  I  think  the  Board  would  be  quite 
willing  to  handle  this  thing  administratively.  We  think  that  elasticity 
in  these  things  is  in  most  respects  desirable. 

I  would  press  that  point  further,  except  that  it  would  imply  that  we 
thought  we  were  infallible  people  who  should  not  be  controlled  by 
legislation.  We  don't  think  that,  but  there  is  a  problem  of  adminis- 
trative law  as  to  how  much  one  should  pin  down  an  agency.  As  far  as 
this  particular  provision,  whether  its  in  the  law  or  not,  that  is  what 
we  will  do. 

Senator  Taft.  Wlien  an  administrative  agency  makes  a  regulation 
which  it  has  the  power  to  make  with  which  Congress  disagrees,  and 
then  Congress  changes  that  regulation  by  law,  I  don't  see  why  this 
should  not  remain  in  effect.  If  this  were  a  new  law  and  you  said,  "We 
will  make  that  ourselves,"  that  is  another  thing,  but  here  is  a  law  in 
accord  with  your  views,  which  is  fair,  and  you  can't  quite  see  any 
reason  for  changing  it. 

Mr.  Herzog.  It  is  just  a  question,  I  think,  of  the  extent  to  which 
Congress  wishes  to  control  matters  that  are  relatively  small  like  this 
one,  Senator  Taft. 

Senator  Taft.  It  is  a  small  matter? 

Mr.  Herzog.  I  can't  express  a  judgment  on  it. 

Senator  Taft.  The  Taft-Hartley  law  is  made  up  of  some  60  matters, 
large -and  small,  and  I  was  just  trying  to  find  out  how  many  of  them 
are  perfectly  all  right  before  we  get  to  the  more  controversial  matters. 

You,  this  morning,  suggested  that  the  statute  of  limitations  on  stale 
charges,  that  6  months  was  perhaps  a  little  too  long,  but  you  thought 
perhaps 

Mr.  Herzog.  A  little  too  short. 

Senator  Taft.  Too  short,  I  mean,  but  you  thought  perhaps  the 
Board  had  gone  a  little  too  far  in  the  early  days. 

Mr.  Herzog.  I  am  not  familiar  with  any  of  those  cases,  but  I  have 
seen  some  pretty  stale  ones  come  through. 

Senator  Taft.  What  time  would  you  suggest  as  reasonable  on  the 
statute  of  limitations? 

Mr.  Herzog.  If  there  was  to  be  a  statute  of  limitations  at  all,  I  think 
that  a  period  of  1  year  would  be  all  right.  That  is  a  very  off-the-cuff 
sort  of  reaction.  Senator,  and  I  am  not  sure  when  I  get  back  to  the 
office  what  my  four  colleagues  over  there  will  tell  me.  Of  course,  if 
.we  are  on  the  radio,  perhaps  I  should  bring  them  all  up  here  and  we 
could  put  it  on  in  the  Dionne  manner. 

The  Chairman.  It  would  kill  the  radio  perfoiTiiance  if  you  brought 
in  everybody  [Laughter]. 

Senator  Taft.  The  proposed  law  contains  no  limitation  whatever, 
so  it  is  at  least  conceivable  that  you  could  entertain  charges  2  or  3  years 
old. 

Mr.  Herzog.  Once  that  early  period  is  passed  by,  as  I  said  before, 
section  105  of  the  proposed  bill  does  provide  that  any  unfair  labor 
practice  arising  before  Jainiary  1,  1949,  as  to  which  a  charge  was  not 
filed  by  that  date,  shall  not  be  considered  by  the  Board. 

Senator  Taft.  Does  the  new  law  contain  any  provision  whatever 
against  so-called  featherbedding  practices? 
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Mr.  Herzog.  I  didn't  see  any  there,  Senator,  no. 

Senator  Douglas.  May  I  ask  a  question,  Mr.  Chairman  ? 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  Has  the  Board  experienced  any  difficulty  in  de- 
fining f  eatherbedding  tactics  or  practices  'I 

Mr.  Herzog.  The  Board  hasn't  seen  a  featherbed  yet,  Senator  Doug- 
las, except  for  one  case  that  came  to  us  on  a  consent  stipulation  some 
months  ago  out  of  one  of  the  offices  on  the  west  coast.  In  that  case 
the  union  and  the  employer  reached  an  agreement,  and  the  Board 
simply  affirmed  by  order. 

I  don't  recall  offhand  how  many  cases  of  that  kind  have  been  filed. 
I  think  it  is  a  rather  low  figure. 

I  noticed  only  a  clay  or  two  ago — I  think  it  was  in  Senator  Taft's 
preface  to  the  book  by  Congressman  Hartley — that  he  questioned  the 
advisability  of  having  the  Board  handle  featherbedding  matters. 

Senator  Taft.  I  question  the  advisability 

Mr.  Herzog.  I  question  it  myself. 

Senator  Taft.  I  question  the  advisability  of  the  language  in 
section  8  (b)  (6),  which  certainly  is  an  indefinite  phrase  that  was 
reached  on  a  kind  of  compromise  with  the  House.  I  only  wanted  to 
bring  out  the  fact  that  in  the  new  law  there  is  no  provision  against 
featherbedding. 

Mr.  HJERzoG.  That  is  right. 

Senator  Taft.  On  the  question  of  exorbitant  initiation  fees,  exor- 
bitant and  discriminatory  initiation  fees,  have  you  had  any  occasion 
to  exercise  that  power  contained — first,  is  there  any  such  provision  in 
the  new  law  ? 

Mr.  Herzog.  No,  there  is  not. 

Senator  Taft.  Have  you  had  any  occasion  to  exercise  the  power 
under  the  old  law  against  exorbitant  or  discriminatory  fees  ? 

Mr.  Herzog.  No  such  case  has  reached  the  Board  member  level, 
Senator.  I  think  I  have  some  figures  somewhere  here  indicating  how 
many  charges  of  that  kind  have  been  filed  in  the  last  16  months,  but  I 
have  never  seen  a  case  of  that  sort. 

Senator  Taft.  No  cases  have  reached  the  Board  ? 

Mr.  Herzog.  That  is  8  (b)  (6) ,  is  it  not  ? 

Senator  Taft.  No,  featherbedding  is  6. 

Mr.  Herzog.  That  is  5,  then.  I  may  be  able  to  give  you  those  figures 
later. 

Senator  Taft.  It  is  an  unfair  practice  under  the  Taft-Hartley  law 
to  require  of  employees  covered  by  union-shop  agreements,  payment, 
as  a  condition  precedent  to  becoming  a  member  of  the  organization,  of 
a  fee  which  the  Board  finds  excessive  or  discriminatory  under  all  the 
circumstances.  We  had  a  good  deal  of  testimony,  you  may  remember, 
especially  during  the  war,  in  the  camps,  of  the  exaction  of  unreason- 
able fees  from  people  who  wanted  to  work  in  a  camp  or  work  in  war 
plants. 

Do  you  see  any  objection  to  giving  the  Board  power  to  prohibit  such 
a  practice  ? 

Mr.  Herzog.  Well,  it  gets  down  to  this  sort  of  question,  Senator, 
and  before  I  answer  it  may  I  say  that  I  have  that  figure  now.  The 
Board  has  had  filed  in  its  regional  offices  59  cases  involving  section 
8  (b)  (6)  during  the  16  months  ending  December  31, 1948. 
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Senator  Tafi'.  S  (b)  (6),  that  goes  back- 


Mr.  Herzog.  That  is  f  eatherbedding.  To  get  to  this  exaction  clause, 
there  have  been  29  cases  under  8  (b)  (5) . 

Senator  T.u^t.  It  seems  to  me  a  very  mild  power  to  give  the  Board, 
and  if  you  are  going  to  permit  a  union-sliop  agreement  in  which  a  man 
can't  work  in  a  plant  unless  he  joins  the  union,  don't  you  think  there 
ought  to  be  some  control  over  the  character  of  the  dues  that  are 
charged  ? 

Mr.  Hi:rz(XJ.  Senator,  I  think  it  gets  down  again  to  a  very  profound 
question  of  one's  approacli  to  tliese  matters.  In  order  to  do  that  one 
must,  I  think,  get  pretty  deeply  into  the  internal  affairs  of  labor  organi- 
zations. You  raise  questions  having  to  do  with  the  reasonableness 
of  fees,  the  reasonableness  of  expulsions  of  members  of  unions,  matters 
of  great  importance  to  the  individuals  involved,  I  know,  but  I  wonder 
whether  the  Federal  Government  wants  to  hold  onto  matters  of  that 
kind. 

I  think  that  is  a  basic  decision  for  the  Congress  to  make.  That  is, 
how  dee])!}'  it  wants  to  get  into  things  of  that  sort. 

Xow,  if,  with  knowledge  of  the  existence  of  these  provisions,  only 
29  charges  were  filed  in  16  months,  I  get  the  impression  that  it  may 
not  be  something  that  the  Federal  power  should  be  devoted  to. 

Senator  Tafi-.  Do  you  not  think  that  it  has  a  deterrent  effect  against 
the  charging  of  such  dues,  so  that  it  is  unnecessary  to  file  charges?  • 

Mr.  Herzog.  It  may,  Senator.  If  the  figures  showed  very  few  cases 
getting  to  Board  decision  or  hearing,  but  a  fairly  large  number 
actually  filed  in  the  regional  offices,  I  would  share  your  conclusion. 

Senator  Taft.  Even  if  you  get  rid  of  45  cases,  don't  you  think  it  is 
worth  doing?     Do  you  see  any  great  harm  in  it? 

Mr.  Herzog.  I  think  it  is  just  a  question  again  of  how  far  the  Fed- 
eral Government  wants  to  get  into  these  things.  I  think  perhaps  the 
States  should  handle  these  matters. 

Senator  Taft.  In  this  law  doesn't  the  Federal  Government  go  to  a 
State  like  Kansas  and  say,  "Regardless  of  your  effort  to  prohibit  a 
closed  shop,  we  insist  that  you  permit  closed  shops,  we  insist  that  you 
permit  closed  shops  and  don't  propose  to  do  anything  about  their 
charging  unreasonable  or  discriminatory  dues  to  get  into  the  union" — 
isn't  the  Federal  Government  in  it  already  under  the  terms  of  this 
bill? 

Senator  Douglas.  Excuse  me.  I  didn't  mean  to  interfere  with  Sen- 
ator Taft's  question.     Perhaps  I  shouldn't  have  spoken  up. 

Senator  Pepper.  Maybe  you  had  better  let  him  answer  it  first. 

Senator  Douglas.  Yes. 

Senator  Taft.  If  the  witness  at  any  time  doesn't  want  to  answer  a 
question,  it  is  all  right  with  me.  My  point  is :  Here  we  are  expressly 
permitting  a  closed  shop.  We  are  saying,  "You  cannot  get  a  job  in 
this  ])lant  unless  you  sign  up  with  the  union." 

If  we  do  tliat.  don't  we  owe  the  people  who  want  to  get  that  job  at 
least  tlie  obligation  to  say  that  they  can't  charge  unreasonable  or  dis- 
criminatory dues?  That  is,  an  initiation  fee  that  makes  it  almost 
impossible  for  a  man  to  get  in  and  which  may  be  remitted  in  other 
cases. 

^Ir.  Herzog.  One  of  the  problems,  to  answer  your  earlier  question 
about  section  107,  which  is  the  State  law  provisions  of  S.  249,  is  this: 
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As  I  read  it,  it  doesn't  appear  to  control  the  regulation  of  the  terms 
under  which  an  agreement  of  this  kind  may  be  put  into  effect. 

I  am  not  at  all  sure  that  a  State  could  not  under  this  provision  con- 
tinue to  do  some  regulating  of  initiation  fees  and  of  dues.  I  am  not 
certain  about  it.    I  just  call  that  to  the  attention  of  the  committee. 

I  don't  know  what  was  in  the  minds  of  the  draftsmen  of  section  107, 
but  it  seems  to  me  to  suggest  that  the  Federal  Government  is  only 
saying  that  we  shall  have  uniformity  throughout  the  United  States 
so  far  as  the  execution  of  closed-  or  open-shop  agreements  is  concerned 
and  also,  of  course,  as  to  discharges  under  them. 

Senator  Taft.  Going  on  now  into  the  field  where  the  States  had  no 
jurisdiction,  isn't  it  just  as  true  that  if  we  permit  a  closed-shop  agree- 
ment, we  ought  to  see  to  it  that  the  men  at  least  get  a  fair  deal  in 
getting  into  that  union  ? 

Mr.  Herzog.  Senator,  I  am  not  going  to  come  out  against  fair  deals. 

Senator  Taft.  What  I  am  leading  up  to  is :  If  you  are  going  to 
permit  closed  shop,  if  you  are  going  to  say,  "You  cannot  get  a  job 
without  the  permission  of  this  union,"  don't  we  have  to  go  into  the 
regulation  of  unions?  If  you  are  not  going  to  have  an  open  shop, 
don't  you  have  to  have  an  open  union  ? 

Mr.  Herzog.  / 1  don't  know.  I  think  it  would  be  better,  probably,  if 
that  sort  of  question  were  answered  by  the  labor  and  employer  repre- 
senatives.  It  gets  to  a  question  of  policy  that  I  think  I  shouldn't 
express  any  opinions  on. 

Senator  Taft.  I  don't  want  to  press  you  on  anything  that  would 
be  embarrassing  to  you  in  your  position  as  a  member  of  the  Board. 

Mr.  Herzog.  I  think  I  had  better  not  pursue  that  further. 

Senator  Douglas.  Mr.  Chairman. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  would  like  to  supplement  the  point  Senator 
Taft  made  in  which  he  said  if  we  had  the  closed  shop,  we  should  take 
steps  to  insure  that  the  union  is  open.  It  seems  to  me  it  is  very  hard 
to  defend  the  closed  union  and  the  closed  shop.  It  creates  a  form  of 
monopoly  beyond  question. 

If,  however,  you  prescribe  that  the  union  must  be  open  and  not 
have  excessive  initiation  fees,  are  you  not  led  also  to  the  conclusion 
that  the  employers'  association  or  trade  association,  which  makes 
collective  agreements  with  the  union  in  many  cases,  should  also  be 
open,  because  in  a  number  of  industries  you  have,  as  you  well  know, 
an  arrangement  under  which  only  union  men  are  hired,  sometimes 
that  union  is  a  closed  union,  but  also  those  union  men  frequently  will 
not  work  for  employers  who  are  not  in  the  employers'  association. 

The  employers'  associations  are  frequently  closed,  too.  So  that  if 
you  attempt  to  keep  the  unions  open,  are  you  not  driven  by  the  prin- 
ciple of  mutuality  to  keep  the  employers'  associations  open  also? 

Senator  Taft.  Well,  I  have  this  suggestion  to  make:  That  we 
apply  the  Sherman  Act  to  employers  very  effectively  and  we  do  not 
apply  it  to  unions.  In  this  particular  field,  where  there  is  no  real 
complaint  about  employers,  we  might  well  apply  it  to  unions  and  not 
apply  it  to  employers.  I  have  no  objection  to  applying  it  to  both  in 
any  case  where  it  is  shown  that  employers  discriminate  against  other 
employers. 

The  Chairman.  Senator  Pepper  also  has  a  question. 
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Senator  Taft.  Yes,  sir. 

Senator  Pepper.  Mr.  Herzog,  I  want  to  amplify  the  question  put  by 
the  Senator  from  Illinois.  As  I  understood  your  previous  answer,  it 
is  not  a  question  as  to  whether  certain  practices  which  prevail  among 
stockholders  and  among  directors  might  not  be  subject  to  supervision 
and  some  sort  of  scrutiny,  certain  practices  that  prevail  in  labor  unions 
might  perhaps  be  subjected  to  the  same  observation  and  inquiry,  but 
that  we  are  trying  to  preserve  a  certain  amount  of  freedom  in  manage- 
ment, in  stockholders'  meetings,  and  in  directors'  meetings,  and  in 
management  decisions,  and  we  are  trying  to  do  the  same  sort  of  thing 
in  the  ranks  of  labor  unions,  and  that  what  you  are  saying  is  that  you 
have  grave  doubts  as  to  whether  we  should  enter  as  a  Federal  Govern- 
ment into  an  attempt  to  regulate  these  internal  affairs  of  stockholders 
and  directors  and  management  officers  or  these  internal  affairs  in 
labor  unions. 

Mr.  Herzog.  I  said  that  before  the  Congress  did  it  or  continued  to 
do  it,  it  should  be  well  aware  of  the  implications  of  doing  so. 

Senator  Pepper.  The  interesting  thing  is  you  never  hear  anybody 
talking  about  the  neglected  stockholder  or  the  fellow  that  never  has 
very  much  of  a  voice  in  the  company  in  which  he  has  his  money. 
About  all  you  hear  from  some  sources  is  the  criticism  of  the  practices 
that  prevail  in  the  unions,  and  some  of  us  think  probably  if  you  are 
going  to  regulate  one,  you  have  to  regulate  the  other. 

Senator  Taft.  The  poor  stockholder  can  always  cash  in  his  stock 
and  receive  the  value  of  his  stock ;  whereas,  the  fellow  who  is  shut  off 
from  a  job  can't  live.     It  is  a  thing  of  different  magnitude. 

Mr.  Herzog.  I  don't  want  to  reopen  something  which  the  committee 
is  going  to  close,  but  you  do  get  the  question  of  how  deeply  into  this 
right  to  a  job  the  Federal  Government  wants  to  get.  If  the  Congi*ess 
handles  these  things,  it  is  possible  that  the  Federal  Government  will 
soon  find  itself  scrutinizing  discharges  by  management  for  causes  other 
than  discrimination. 

Somebody  may  want  to  start  a  system  by  which  every  single  dis- 
charge of  an  employee  for  any  old  reason  is  reviewable.  I  am  assum- 
ing now  the  absence  of  a  grievance  procedure  in  a  contract. 

I  don't  think  anyone  in  this  room  would  go  for  that.  It  is  a  prob- 
lem of  implication,  and  I  had  better  let  it  go  at  that. 

Senator  Taft.  You  don't  waut  to  discuss  the  basic  question  of  the 
closed  shop,  the  morality  of  it,  or  the  constitutionality  of  it? 

Mr.  Herzog.  In  the  first  place,  I  am  no  expert  on  it ;  and  in  the  second 
place  I  think  it  gets  into  policy  matters  which  the  Board,  or  certainly 
not  one  member  of  the  Board,  should  make  any  comments  on.  In  the 
third  place,  the  Board's  experience  with  it,  in  any  event,  has  been 
limited  to  one  rather  narrow  area  of  cases  that  are  known  generally 
as  the  Rutland  court-type  case,  which  involved  different  types  of 
situations. 

Senator  Humphrey.  Mr.  Chairman,  I  would  like  to  ask  a  question. 
Reference  was  made  a  while  ago  to  Senator  Douglas'  comment  to 
Senator  Taft  about  corporations.  Senator  Taft  suggested  that  the 
Sherman  Act  was  applied  to  business,  and  he  saw  no  reason  why  it 
shouldn't  be  applied  to  business,  and  I  think  that  the  prevailing  senti- 
ment or  the  prevailing  idea  about  the  Sherman  Act  in  its  application 
is  that  business  is  a  commodity. 
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Now  the  Senator  sugo:ested  that  the  Sherman  Act  has  not  been 
applied  to  hibor.  I  don't  suppose  he  is  implying  that  we  view  labor 
as  a  commodity  along  with  business. 

Senator  Taft.  I  only  say  that  there  is  a  more  complete  monopoly 
today  of,  we  will  say,  the  coal  industry  by  Mr.  Lewis  controlling 
all  the  miners  in  one  union  than  there  is  in  industry  by  far.  I  don't 
think  we  should  apply  the  Sherman  Act  to  labor. 

I  am  only  pointing  out  when  you  are  trying  to  prevent  the  evils 
of  industry,  you  adopt  one  course  without  applying  it  to  labor,  and 
when  you  are  dealing  with  difficulties  of  labor,  you  apply  to  labor, 
not  necessarily  finding  it  to  be  applicable  to  industry.  I  was  only 
answering  the  general  argument. 

Senator  Humphrey.  With  reference  to  another  point  on  feather- 
bedding — the  theory  apparently  behind  the  Taft-Hartley  Act  must 
have  been  to  prescribe  certain  rules  and  regulations  for  labor-manage- 
ment relationships,  as  has  been  brought  out  here — one  by  Senator 
Pepper  and  one  by  Senator  Douglas — with  reference  to  the  manage- 
ment portion  of  it.  Now  there  is  a  great  deal  of  data  and  particulars, 
as  Senator  Taft  said,  a  number  of  specific  items  that  pertain  to  labor 
as  such ;  and  yet  the  act  seems  to  be  quite  barren  of  particular  data  or 
items  pertaining  to  the  protection  of  property  rights  as  pertains  to 
individuals  in  management. 

For  example,  f  eatherbedding.  I  don't  think  anybody  likes  to  con- 
done featherbeclding.  I,  for  one,  don't  believe  in  people  getting  free 
rides.  I  didn't  notice  anything  in  the  Taft-Hartley  Act  about  pre- 
venting corporations  from  having  75  vice  presidents  and  10  or  15 
extra  junior  clerks  in  a  holding  company  or  many  of  those  practices 
established,  and  it  seems  in  writing  an  act  based  on  equity,  possibly 
what  we  should  have  done  is  prescribe  all  individual  rights  of  the 
workingman  as  an  individual  and  prescribe  the  dividend  rights  for 
a  widow  who  invested  her  money  in  a  corporation  so  she  was  sure  she 
got  her  dividends  before  the  preferred  stockholder  or  the  bondholder. 

Senator  Taft.  If  au}^  corporation  pays  anybody  for  doing  nothing, 
any  stockholder  in  a  corporation  can  bring  a  suit  and  charge  the  direc- 
tors with  what  they  have  paid  out  to  that  man  for  doing  nothing. 
There  is  a  complete  protection  to  the  stockholder  against  people  get- 
ting people  for  doing  nothing. 

Senator  Humphrey.  You  mean  theoretically,  don't  you,  Senator  ? 

Senator  Taft.  Everything  is  theoretical.     It  has  a  certain  effect. 

Senator  Humphrey.  Theoretically  the  union  member  can  do  many 
things.     He  can  file  a  civil  suit. 

Senator  Taft.  Nobody  can  do  anything  about  featherbedding  in 
any  court  in  the  land  unless  you  have  a  provision  in  the  law  that 
enables  you  to  do  it.  This  law  doesn't  even  begin  to  attempt  to  do  it 
and  repeals  the  only  approach  to  it  which  was  begun  in  a  mild  form 
in  the  Taft-Hartley  law. 

Senator  Humphrey.  My  idea  behind  was  that  if  we  prescribe  rules 
and  regulations  pertaining  to  featherbedding  of  labor  unions,  what 
about  a  different  kind,  possibly  gold-bedding  or  gold-braiding  on  the 
part  of  management.    If  we  are  going  to  be  so  meticulous 

Senator  Pepper.  It  is  a  question  of  whose  bed  is  being  feathered. 
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Senator  Tatt.  The  two  things  are  in  no  way  parallel,  and  as  far 
as  I  know  there  is  a  perfectly  adequate  remedy  for  feutherbedding 
in  industry. 

The  Chairman.  I  think  we  had  better  let  Senator  Taft  proceed  or 
none  of  us  will  have  a  chance. 

Senator  Taft.  Do  you  agree  with  Secretary  Tobin's  general  state- 
ment that  he  sees  no  objection  to  this  requirement  of  union  officials 
filino-  jSnancial  reports  and  sending  them  to  their  members  ? 

Mr.  Herzog.  I  had  my  attention  called  to  the  Secretary's  testimony 
on  that,  and  I  don't  think  anyone  at  the  Labor  Board  has  any  very 
strong  feelings  about  it  one  way  or  the  other.  As  a  matter  of  fact, 
the  administration  of  that  particular  section  of  the  act,  sections  9  (f ) 
and  (g)  of  Taft-Hartley,  has  been  in  the  control  of  the  Department 
of  Labor  in  any  event.  They  have  received  those  particular  state- 
ments. If  he  wants  to  continue  to  receive  them,  I  am  certainly  not 
going  to  question  it. 

Senator  Tai-t?.  The  general  questions  relating  to  the  right,  going 
back  for  a  moment  to  the  secondary  boycotts,  in  the  Taft-Hartley  law 
in  addition  to  the  possible  preliminary  injunction,  a  suit  for  damages 
is  permitted.  That  suit  is  removed,  there  is  no  such  right  to  sue  a 
union  for  damage  by  a  third  party,  employer,  is  there  ? 

Mr.  Herzog.    I  don't  see  it. 

Senator  Taft.  Under  the  present  law. 

Mr.  Herzog.  You  are  referring  now,  I  think,  to  section  303  of  the 
present  act. 

Senator  Taft.  Yes.  I  tliink  the  report  showed  that  nobody  had 
recovered  any  damages,  although  different  suits  had  been  filed.  Don't 
you  think  the  i^ossibility  of  financial  damage  for  damage  caused  by  an 
illegal  strike  is  a  very  successful  deterrent  to  the  strike  occurring 
at  all  ? 

]Mr.  Herzog.  Well,  people  are  usually  deterred  from  doing  things 
if  they  think  it  might  cost  them  something,  but  on  the  general  ques- 
tion of  policy  as  to  whether  that  is  something  that  the  Congress  should 
provide  for  a  lawsuit  on,  I  haven't  anything  to  say. 

I  know  section  303  repeats  practically  verbatim  section  8  (b)  (4)  of 
the  act,  which  has  to  do  with  the  Board's  procedures.  Of  course,  we 
liave  had  no  experience  under  303  at  all.  I  don't  know  whether  people 
have  brought  any  parallel  lawsuits.  Senator,  in  cases  involving  sec- 
ondary boycotts  which  the  general  counsel  of  the  Board  has  considered. 

Senator  Taft.  Going  back  to  the  general  set-up  of  the  Board,  I  can't 
say  how  strongly  I  felt  that  there  should  be  definitely  a  separation  be- 
tween the  prosecuting  function  and  the  judicial  function.  You  will 
remember  there  are  various  different  plans.  There  were  plans  for 
prosecuting  function  to  be  handled  entirely  by  the  Department  of 
Justice.    The  Bf)ard  would  act  as  the  judicial  function. 

I  think  there  was  a  plan  by  which  the  Board  was  going  to  be  the 
prosecuting  function  and  some  court  was  going  to  decide  the  judicial 
function. 

What  is  your  objection  to  such  a  separation  in  a  field — you  referred 
in  your  testimony  to  the  administrative  procedure  and  other  adminis- 
trative boards — but  I  know  none  in  which  there  is  the  bitter  contro- 
versy and  tlie  difficulty  of  making  people  feel  that  they  are  getting  a 
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fair  deal.  What  is  your  objection  to  some  form  of  separating  the 
prosecuting  and  judicial  functions  in  this  general  field? 

Mr.  Herzog.  When  you  say  some  form  of  it,  Senator,  I  assume  you 
mean  some  form  of  it  further  than  would  be  required  under  the  Admin- 
istrative Procedure  Act  of  1946.  The  Board,  of  course,  never  had  a 
very  lengthy  opportunity  to  operate  under  that  act,  although  I  should 
say  that  there  was  one  paradoxical  phenomenon.  Wlien  the  APA  was 
passed,  all  administrative  agencies  had  to  change  their  procedures. 
While  the  Administrative  Procedure  Act  was  before  the  two  Houses 
of  the  Congress  in  preceding  years,  I  suspect  that  there  was  more  testi- 
mony criticizing  the  practices  of  my  prodecessors  on  the  Labor  Board 
than  against  almost  any  other  administrative  agency.  And  yet,  when 
the  APA  was  passed  and  the  Board  in  1946  and  early  1947  had  to  begin 
to  change  its  procedures  in  order  to  comply  with  the  over-all  standards 
of  the  APA,  we  made  the  discovery  that  we  had  to  change  our  pro- 
cedures less  than  did  any  other  large  administrative  agency  that  I 
know  anything  about. 

I  may  say  that  we  were  more  surprised  than  others  were. 

Senator  Taft.  That  proves  that  APA  was  wholly  inadequate,  as 
I  always  thought  it  was,  in  separating  judicial  and  prosecuting  func- 
tions. 

Mr.  Herzog.  If  it  proves  that,  it  proves  that. 

Senator  Taft.  It  seems  to  me  here  is  a  case  where  it  seems  absolutely 
essential  that  there  be  a  feeling — not  only  actual  impartiality — and  I 
don't  question  the  impartiality  of  the  present  Board — ^but  the  feeling 
on  both  sides  that  they  are  getting  an  impartial  deal,  and  when  some- 
body comes  in,  the  same  people  come  in  and  charge  a  man  with  an 
unfair  labor  practice,  presumably  having  looked  into  it  and  think- 
ing themselves  there  is  a  prima  facie  case,  and  then  try  him  for  the 
violation  and  reaffirm  their  own  preliminary  opinion  a  man  doesn't 
think  he  got  a  fair  deal. 

Mr.  Herzog.  Senator,  that  comment,  which  is  one  that  expresses 
the  views  of  many  of  our  fellow  citizens,  does  ignore  the  area  and  size 
of  the  United  States.  These  cases  are  tried  and  in  practically  all 
instances  initiated  without  clearance  in  Washington  by  people  in 
some  20  regional  offices.  The  Washington  office  under  the  old  Board 
got  word  of  those  cases  in  very  rare  instances  where  the  issue  was 
not  one  of  fact,  but  where  the  question  was  one  of  policy,  and  there 
was  some  question  about  going  ahead  with  the  case.  I  don't  think 
any  member  of  the  Board  at  any  time  that  I  have  been  there  has  ever 
had  the  opportunity  to  prejudge  a  case  by  knowing  enough  about  the 
facts. 

The  prosecution  is  conducted  by  people  paid  on  the  same  vouchers, 
to  be  sure,  out  in  the  field.  I  might  say  that  even  if  the  Board  mem- 
bers ever  did  look  at  a  case  in  its  factual  detail  before  complaint  is 
authorized,  so  much  time  elapses,  unfortunately,  that  they  would  forget 
it  anyway  before  it  got  back  to  them  on  a  judicial  basis. 

You  say  people  are  sometimes  worried  about  it.  I  think  what  one 
has  to  do  is  to  look  at  the  advantages  of  that  system  and  weigh  them 
against  the  disadvantages.  There  are  advantages,  one  of  which  is 
the  one  you  mention,  I  will  not  deny.  I  think  some  people  do  feel 
better  that  way.  I  know  of  another  advantage  you  will  be  surprised 
to  hear  coming  from  me.     The  present  system,  the  system  under  the 
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Taft-Hartley  Act,  which  I  told  Senator  Morse  I  "would  not  like  to 
see  perpetuated,  does  relieve  the  I^oard  members  of  a  lot  of  trouble 
and  a  lot  of  headaches.  So  far  as  my  five  collegues  and  their  five 
wives  are  concerned,  I  can  assure  you  it  would  make  life  much  more 
pleasant  for  us  not  to  have  to  go  back  to  a  system  where  occasionally 
the  Board  would  have  to  take  re.sponsibility  for  something  which 
the  general  counsel  takes  responsibility  for  today. 

Senator  Taft.  Isn't  the  Board  now  way  behind  under  its  own  judi- 
cial work  under  the  Taft-Hartley  law? 

]\Ir.  Herzog.  We  are  behind,  of  course. 

Senator  Taft.  Isn't  there  a  greater  backlog  of  cases  today  than 
when  the  Taft-Hartley  law  was  passed? 

Mr.  Herzog.  Xo,  the  backlog  arithmetically  is  one  primarily  in  these 
union  shop  cases,  which  are  all  handled  in  the  field  anyway.  We  don't 
see  very  much  of  them. 

Senator  Taft.  The  committee  at  the  time  of  this  committee  find- 
ing, my  recollection  is  that  they  found  there  had  been  some  slight  in- 
crease, that  the  Board  was  doing  its  best  and  was  gradually  beginning 
to  cut  it  down,  but  that  there  still  was  a  considerable  backlog  of  cases. 

Mr.  Herzog.  There  is. 

Senator  Taft.  It  occurred  to  me  that  if  the  Board  is  unable  to  keep 
up  with  the  judicial  end  of  it,  that  if  we  add  all  the  rest  of  it,  it  will 
make  it  more  difficult. 

Mr,  Herzog.  There  are  several  answers  to  that.  One  is  that  maybe 
there  will  be  less  cases  in  the  judicial  aspect  of  it  if  the  Board  does 
have  control,  at  least  on  basic  grounds  of  policy,  over  what  goes  on  in 
the  field  offices. 

There  is  one  situation  that  tends  to  prove  that.  I  will  get  to  it  in  a 
moment,  if  the  Senator  would  like  me  to. 

So  far  as  administration  is  concerned,  the  Board  has  learned  a 
good  deal  in  the  past  2  years,  partly  from  some  of  the  procedures 
under  the  Taft-Hartley  Act,  and  partly  from  an  extraordinarily 
intensive  survey  made  by  the  Bureau  of  the  Budget  of  our  own 
procedures  a  few  months  before  the  new  act  went  into  effect.  I  have 
very  little  doubt  that  if  and  when  w^e  go  back  to  the  old  methods, 
the  Board's  system  of  handling  its  cases  on  the  administrative  side 
will  be  infinitely  more  efficient  than  it  ever  was  before,  and  not  over 
one  member  of  the  Board  is  likely  to  have  to  handle  most  of  those 
things. 

I  think  Senator  Morse  had  that  in  mind  when  he  urged  a  seven- 
man  board.  That  seemed  to  be  premised  on  the  elimination  of  the 
separation  of  powers.  I  assumed  that  from  the  way  Senator  Morse 
put  his  C[uestion.  The  advantages  to  us  personally  do  not  seem  to 
be  very  important.     If  we  don't  like  these  jobs,  we  can  quit. 

So  far  as  efficiency  is  concerned,  I  saw  some  indications  that  efficiency 
had  gone  up  in  the  joint  committee  report.  I  certainly  don't  want 
to  comment  adversely  upon  the  way  anything  has  been  handled  by 
others  in  the  agency  in  the  last  16  or  18  months.  I  do  want  just  to 
call  one  thing  to  the  attention  of  the  Congress. 

For  the  first  time  in  many  years  the  Board  has  had  an  adequate 
staff.  We  have  a  staff  of  apj^roximately  1,500  to  1,600  people  at 
the  present  time,  while  at  the  time  the  Taft-Hartley  Act  Avent  into 
effect  we  were  onlj^  given  enough  appropriations  to  have  750. 
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Senator  Taft.  That  was  done  by  the  Eight'ieth  Congress  ? 

Mr.  Herzog.  Most  emphatically  so.  I  am  just  pointing  out  that 
since  this  act  has  been  on  the  books  we  have  had  more  help  on  appro- 
priations than  we  ever  had  when  the  Wagner  Act  was  on  the  books. 

Senator  Taft.  You  could  say  you  had  more  help  from  the  Kepubli- 
can  Congress  than  from  the  Democratic  Congress. 

Senator  Douglas.  I  should  not  have  interrupted  had  the  Senator 
not  made  that  remark,  but  since  you  put  it  that  way,  I  would  say 
Congress  was  somewhat  niggardly  in  enforcing  the  AVagner  Act,  but 
it  has  poured  out  a  cornucopia  of  plenty  to  enforce  Taft-Hartley. 

Mr.  Herzog.  In  view  of  the  fact  that  I  am  going  up  before  the 
House  Appropriations  Committee  next  week,  I  should  not  comment 
further  on  what  has  been  said  by  either  side. 

Senator  Taft.  You  entered  into  an  agreement  with  the  general 
counsel  dividing  the  authority,  a  kind  of  voluntary  agreement,  in 
which  you  very  generously  gave  him  most  of  the  powers  that  were 
in  some  doubt  under  the  exact  terms  of  the  Taft-Hartley  law.  In 
other  words,  you  were  in  favor  at  that  time  of  trying  out  the  system 
and  giving  him  the  full  power  in  the  prosecuting  field. 

Mr.  Herzog.  Certainly  that  is  correct.  The  statute  so  clearly  gave 
to  the  general  counsel  in  the  field  of  handling  of  regional  office  matters 
two  arms  and  one  leg  and  the  second  leg  down  to  the  knee,  that  the 
Board  thought  the  only  way  to  effectuate  the  policies  of  the  act,  as  we 
were  sworn  to  do,  was  give  him  the  balance  of  that  second  leg,  and  we 
therefore  delegated  it  to  him. 

Senator  Taft.  Have  you  any  other  suggestions  to  make  as  to  the 
separation  of  powers  different  from — of  course,  what  we  did  was 
finally  compromise,  as  you  know.  You  simply  favor  the  provisions 
of  the  President's  bill  to  return  all  power  to  the  Board  and  let  them 
divide  it  up  the  way  they  please? 

Mr,  Herzog.  Yes,  and  I  say  that  with  personal  hesitation  because  I 
find  power  very  distasteful,  but  that  is  beside  the  point.  I  think  the 
real  problem,  aside  from  a  lot  of  material  I  could  document  with  as 
to  some  of  the  clifficultities  we  have  had  in  the  last  16  months,  the  real 
problem  is  what  Congress  wants  us  to  do  on  policy  questjons.  Does 
the  Congress  want  to  divide  determinations  of  policy  ?  Does  it  want 
to  vest  a  great  many  determinations  of  policy  in  1  person,  or  one-half 
of  an  agency,  and  other  very  basic  determinations  of  policy  in  another 
half? 

Senator  Taft.  We  do  it  in  many  other  fields.  After  all,  an  admin- 
istrative field  is  not  different  from  others.  We  vest  in  the  Department 
of  Justice  the  power  as  to  whether  they  are  going  to  bring  Sherman 
Act  cases  or  not,  but  the  decision  is  by  a  court  and  not  by  the  Depart- 
ment of  Justice.  The  line  between  what  should  be  handled  admin- 
istratively and  what  should  be  handled  through  the  departments  is 
a  very  shodowy  one  in  my  mind,  and  I  can't  see  why  the  principle  is 
different  from  what  we  do  in  prosecutions  under  the  Sherman  Act, 
which  is  to  have  a  separate  prosecutor. 

Mr.  Herzog.  On  the  other  hand,  I  don't  see  why  the  principle  should 
be  different  from  that  in  the  Federal  Trade  Commission,  the  Securi- 
.  ties  and  Exchange  Commission,  and  the  Interstate  Commerce  Com- 
mission. 

Senator  Taft.  In  this  field  you  have  such  a  tremendous  feeling  of 
antagonism  and  bitterness,  which  if  you  are  going  to  allay  it,  you  must 
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have  confidence  in  the  completely  impartial  character  of  the  tribunal 
that  decides  the  case.     That  is  the  diit'erence,  as  I  see  it. 

I  sat  thron<i-h  the  1989  hearino-s  and  there  was  the  most  bitter  feeling 
between  the  AFL  and  the  CIO.  They  felt  the  AFL  had  gotten  the 
bad  end  at  every  single  deal,  and  its  was  trne,  their  evidence  showed 
without  question,  to  my  mind,  that  the  Board  was  determined  to  put  a 
CIO  union  in  every  plant  in  the  United  States,  and  they  were  able 
to  do  it  as  far  as  they  could  go. 

Tlie  act  has  never  been  denounced  as  bitterly  as  it  was  by  William 
Green  and  Padway  in  those  1939  hearings.  It  onh^  shows  that  in  this 
field  you  have  such  bitterness  there  between  two  labor  unions,  but 
you  have  the  same  thing  between  employer  and  union,  of  course,  but 
I  think  that  this  principle  I  have  been  talking  about  is  peculiarly 
necessary.  I  don't  think  it  is  comparable  to  the  Federal  Trade  Com- 
mission, for  instance. 

Mr.  Herzog.  It  is  more  active. 

Senator  Taft.  Yes.  it  is  more  active. 

Senator  Morse.  May  I  simply  ask  Mr.  Herzog  if  he  will  include  in 
the  memorandum  that  I  asked  him  to  prepare  this  morning  on  this 
general  counsel  problem  the  documentation  that  he  just  referred  and 
said  he  was  willing  to  submit  in  regard  to  the  experiences  he  has  had 
with  this  problem  in  the  last  16  months. 

ISIr.  Hekzog.  All  right.  I  should  like  to  make  some  slight  reference 
to  what  one  is,  for  the  record.  Before  that  I  would  like  to  make  one 
comment,  which  is  probably  unnecessary  as  far  as  Senator  Taft  is 
concerned,  but  I  think  I  should  say  it  for  the  record. 

I  want  to  remind  the  committee  that  when  Mr.  Green  testified 
before  this  committee  in  1947,  he  not  only  said  that  he  no  longer  had 
those  feelings  about  the  Board,  a  matter  of  no  great  importance  on 
the  issue  we  are  discussing  now,  but  expressly  testified  against  a  separa- 
tion of  functions. 

Senator  Taft.  By  that  time,  Mr.  Herzog,  all  of  the  CIO  members 
on  the  Board  had  been  replaced  by  people  much  more  friendly  to  the 
AFL.  That  was  the  fact.  As  a  matter  of  fact.  Madden  and  the 
two  Smiths  were  both  anti-AFL  and  pro-CIO,  and  President  Roose- 
velt, as  their  terms  expired,  replaced  them  with  other  people  who 
certainly  were  not  subject  to  that  charge. 

Consequently,  I  suggest  Mr.  Green's  change  from  his  first  position 
was  due  to  the  Board,  but  it  seems  to  me  I  don't  think  you  can  answer 
the  fact  that  the  feeling  on  the  subject  is  very  bitter  and  the  fear  of 
one  side  or  another  that  the  Board  in  some  way  has  prejudged  their 
case  is  a  very  dangerous  condition  to  exist. 

Mr.  Herzog.  The  field  is  a  A^ery  sensitive  one,  as  you  say,  and  I  would 
be  the  first  to  admit  that.  But  I  wonder  whether  a  system  which  puts 
the  making  of  a  great  many  very  basic  and  unreviewable  decisions 
in  the  hands  of  one  j^erson  wlio  happens  to  be  called  general  counsel 
under  this  act  doesn't  raise  just  the  same  problem  in  a  much  more 
serious  way. 

Senator  Tai-t.  Tliat  is  a  very  intelligent  criticism  and  possibly  the 
Board  should  l)e  the  prosecuting  function  and  there  should  be  a  court 
to  pass  on  the  final  question. 

Mr.  Herzog.  We  are  not  temperamentally  equipped  for  that. 
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Senator  Taft.  If  you  object  to  one  man,  of  course,  the  Attorney  Gen- 
eral of  the  United  States  has  the  complete  determination  in  the  bring- 
ing of  Sherman  Act  cases,  one  man,  but  still  if  you  object  to  one  man, 
we  can  have  a  three-man  prosecuting  board.  That  perhaps  is  a  legiti- 
mate criticism. 

Senator  Douglas.  Mr.  Chairman. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  If  the  Board's  procedures  and  decisions  had  been 
markedly  unfair,  wouldn't  you  have  had  many  of  your  cases  overruled 
by  the  courts  in  the  process  of  judicial  review? 

Mr.  Herzog.  Where  procedures  are  unfair,  yes,  I  think  that  is  right. 
Senator,  and  very  few  have  been. 

Senator  Douglas.  What  has  been  the  court  record  of  decisions  ?  In 
what  percentage  of  cases  have  you  been  overruled  by  the  courts  and  in 
what  percentage  have  you  been  upheld  ? 

Mr.  Herzog.  I  doubt  if  I  have  the  current  figures  here,  and  I  wouldn't 
want  to  venture  a  guess  at  this  time.  I  think  that  the  Board  has  been 
upheld  fully  in  about  three-quarters  of  its  decisions  and  upheld  in  very 
large  part  in  about  15  percent  more  and  reversed  in  about  10  percent. 
But  those  figures  are  guesswork  and  not  necessarily  correct. 

On  this  problem  that  Senator  Taft  has  been  questioning  me  about, 
I  should  point  out  that  this  division  of  authority  and  the  administrative 
problems  that  have  come  up  as  a  result  of  it  have  been  reduced  to  a 
minimum  by  the  delegation  agreement  of  August  1947,  by  which  the 
Board  gave  the  general  covmsel  more  than  Congress  gave  him  in  order 
to  make  the  thing  work  at  all. 

It  seems  to  me  any  provision  that  made  such  an  agreement  necessary 
is  itself  of  questionable  value.  When  I  testified  before  the  House  on 
the  predecessor  bills  to  the  present  act  in  1947 — and  this  very  short 
quotation  appears  at  page  3187  of  the  House  hearings  and  I  think  on 
page  1925  of  the  Senate  hearings  of  the  same  year — I  said  this,  speak- 
ing for  the  Board : 

There  would  still  be  danger  of  friction  between  them,  of  application  of  different 
policies,  and  of  much  pulling  and  hauling.    For  example,  the  Administrator — 

this  was  the  term  under  the  old  House  bill — 

might  adopt  one  policy,  the  Board,  on  the  other  hand,  might  adopt  a  different 
policy. 

We  have  seen  that,  and  it  has  led  to  no  personal  unpleasantness,  I 
hasten  to  add,  in  the  field  of  the  assertion  of  jurisdiction.  That  is 
one  of  the  subjects  on  which  I  think  we  can  furnish  documentation  to 
Senator  Morse  if  he  desires  to  have  it. 

I  might  summarize  it  in  a  word  or  two  to  this  committee,  since  the 
question  has  been  opened. 

Senator  Morse.  I  would  like  to  have  it  in  just  as  much  detail  in  the 
memorandum  as  you  can  give  it  to  me  because  I  am  one  who  holds  un- 
alterably to  the  position  that  the  powers  of  the  general  counsel  now 
existing  should  be  taken  away  from  him. 

Mr.  Herzog.  I  would  like  to  offer  for  the  record  now  and  submit 
later,  if  the  Senator  desires,  some  other  documents.  But  now  I  would 
like  to  submit  for  the  record  the  general  counsel's  general  field  letter 
No.  52,  revised,  concerning  the  assertion  of  jurisdiction  and  call  the 
attention  of  the  committee,  when  it  gets  a  chance  to  examine  the  record, 
to  the  sixth  paragraph  thereof. 
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The  Chairman.  It  will  be  printed  in  the  record. 
(The  document  referred  to  is  as  follows :) 

[G.  C.   (Field)  No.  52   (Revised)] 

November  23, 1948. 
To  :  Regional  office  staffs. 
From  :  Robert  N.  Denham,  jreneral  counsel. 
Subject :  Assertion  of  jurisdiction. 

The  jurisdiction  of  this  agency  depends  on  whether  the  business  or  industry 
involved  "affects  commerce."  The  term  "affecting  commerce"  has  been  defined 
in  numerous  decisions  of  the  United  States  Supreme  Court  and  the  various  cir- 
cuit courts  of  appeals,  in  cases  brought  under  the  Wagner  Act.  These  decisions 
are  familiar  to  you  and  your  legal  staff.  The  language  on  this  point  is  identical 
in  the  Wagner  Act  and  in  that  act  as  now  amended. 

Any  case  falling  within  these  definitions  is  within  the  jurisdiction  of  the 
agency,  whether  it  involves  a  small  business  or  a  large  business,  or  a  few  or 
many  employees. 

The  general  counsel  sees  no  justification  in  the  act,  direct  or  implied,  for  his 
office  or  any  of  his  staff  to  refuse  the  processes  of  the  act  and  the  services  of  the 
agency  to  any  qualified  petitioner  or  complainant  falling  within  the  statutory 
jurisdiction  of  the  agency,  provided,  of  course,  the  petition  or  charge  is  founded 
on  merit,  and  is  not  otherwise  barred  as  a  matter  of  law. 

All  regional  directors,  officers  in  charge,  and  other  personnel  of  the  Office  of 
the  General  Counsel  will  be  guided  accordingly,  and  will  process  all  petitions 
and  charges  filed  by  qualified  parties,  dismissing  such  petitions  and  charges  only 
for  lack  of  merit  on  the  facts  or  the  law,  lack  or  jurisdiction  within  the  above 
definition,  or  noncompliance  with  section  9  (f),  (g),and  (h). 

Recently,  the  Board  has  dismissed  a  number  of  representation  cases  where 
the  business  obviously  or  admittedly  affected  commerce  as  above  defined,  but  was 
found  by  the  Board  to  be  "essentially  local  in  character"  and  of  such  nature 
that  "it  would  not  effectuate  the  policies  of  the  act,"  for  the  Board  to  consider 
the  petition.  Should  representation  petitions  be  again  filed  involving  the  same 
parties  found  in  such  a  previously  dismissed  case,  the  petition  will  be  dismissed 
by  the  regional  director,  "for  the  reason  that  the  Board  has  heretofore  ruled 
on  the  status  of  the  parties  and,  in  the  absence  of  facts  not  available  when  the 
previous  ruling  was  made,  the  previous  order  of  the  Board  with  reference  to 
these  parties  is  still  controlling." 

Where  representation  cases  involve  different  parties,  but  industries  similar 
to  those  with  respect  to  which  the  Board,  notwithstanding  the  existence  of 
statutory  jurisdiction,  may  have  denied  the  processes  of  the  act  because,  "it 
woiild  not  effectuate  the  policies  of  the  act,"  such  cases  will  be  processed  at  the 
regional  level  in  regular  manner. 

However,  the  fact  that  the  Board  has  dismissed  a  representation  case  because, 
in  its  view,  "it  would  not  effectuate  the  policies  of  the  act"  to  process  it  even 
though  legal  jurisdiction  exists,  will  not  bar  the  acceptance  and  processing  of  a 
meritorious  charge  involving  the  same  parties  or  any  of  them. 

This  instruction  supersedes  G.  C.  (Field)  No.  52,  dated  December  12,  1947. 
Please  destroy  all  copies  of  the  original  instruction. 

R.  N.  D. 

Mr.  Herzog.  There  is  an  exchanire  of  memoranda  between  the 
Board  and  the  f^eneral  counsel  on  that  subject,  friendly  in  tone,  I 
am  o;hid  to  say,  but  which  pretty  clearly  indicates  the  problem.  The 
situation  briefly  is  this : 

Tlie  Board  deleo;ated  to  the  fjeneral  covnisel  in  order  to  make  it  more 
effective  complete  control  over  the  j)rocessing  of  representation  or 
election  cases'  in  the  regional  offices.  As  the  joint  committee  recalls 
from  its  own  hearings,  there  has  been  a  difference  of  opinion  between 
the  members  of  the  Board  and  tlie  general  counsel  on  the  subject  of 
the  extent  to  which  this  Board  should  exercise  jurisdiction  over  con- 
troversies in  relatively  local  enterprises.  It  has  been  the  position  of 
the  Board  members  that  the  Federal  Government  should  not  use  its 
constitutional  power  right  up  to  the  hilt. 
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In  other  words,  where  something  has  a  local  flavor  to  it,  the  mere 
fact  that  we  could  under  the  present  constitutional  doctrines  of  the 
Supreme  Court  take  the  case  would  not  necessarily  mean  that  we 
should  waste  the  time  of  Federal  officials  or  expend  Federal  funds  to 
proceed  with  such  cases.  That  was  the  practice  under  the  Wagner 
Act  and  there  was  nothing  in  our  opinion  in  the  legislative  history 
of  the  Taft-Hartley  Act  to  require  a  change,  with  the  possible  excep- 
tion of  some  variation  in  secondary  boycotts  and  possibly  jurisdic- 
tional disputes  as  well. 

The  general  counsel,  looking  at  it  from  his  view  of  the  law,  has 
taken  the  position,  with  which  I  have  already  indicated  I  cannot 
agree,  that  is,  that  it  is  the  business  of  his  office  to  step  into  every 
case,  no  matter  how  small,  in  any  part  of  the  United  States,  provided 
the  constitutional  power  exists.  There  has  been  a  difference  of  opin- 
ion on  that  which  has  been  reflected  in  part  in  the  hearings  of  the 
joint  committee  on  June  11,  1948,  and  mentioned  in  the  report  of  the 
committee. 

I  have  to  give  that  background  in  order  to  show  where  this  policy 
question  comes  up.  The  Board  has  continued  to  issue  decisions,  par- 
ticularly in  representation  cases,  refusing  to  exercise  jurisdiction 
where  something  seems  pretty  small,  even  though  perhaps  we  had 
constitutional  power  to  do  so.  The  general  counsel  has  told  us  many 
times  he  thought  that  an  erroneous  view  of  the  law,  as  he  has  told  the 
joint  committee. 

I  remind  the  committee  that  the  handling  of  representation  cases  in 
the  field  is  a  delegated  power  by  the  Board  to  the  general  counsel,  and 
not  statutory  like  the  handling  of  unfair  labor  practices. 

He  initiated  this  general  field  letter  No.  52,  dated  November  23, 
1948,  paragraph  6  of  which  is  as  follows.  This  is  his  instruction  to  the 
people  in  the  field,  instructing  them  in  effect  to  pay  no  attention  to 
prior  Board  decisions  on  parallel  situations,  but  to  go  right  ahead 
and  follow  his  doctrines.  I  will  read  this  one  paragraph,  although 
it  should  be  seen  in  its  entire  context.  I  repeat  that  this  is  said  with 
no  feeling  of  personal  annoyance  at  all,  but  simply  as  a  beautiful 
example  of  how  this  thing  can  break  down : 

Where  representation  cases  involve  different  parties — 

that  is,  parties  not  involved  in  the  prior  Board  decision — 

but  industries  similar  to  those  with  respect  to  which  the  Board,  notwithstanding 
the  existence  of  statutory  jurisdiction,  may  have  denied  the  processes  of  the  act 
because,  "it  would  not  effectuate  the  policies  of  the  act,"  such  cases  will  be 
processed  at  the  regional  level  in  regular  manner. 

In  other  words,  the  regional  offices  have  been  instructed  to  pay 
no  attention  to  prior  decisions  of  the  Board  except  when  precisely 
the  same  companies  are  involved. 

Senator  Taft.  The  time  will  come  when  you  can  overrule  him. 

Mr.  Herzog.  We  can  overrule  him  by  getting  each  of  these  cases 
up.  They  are  instructed  to  go  ahead.  The  Board  gets  them  months 
later  and  then  when  we  get  it,  we  throw  it  out,  which  is  what  we 
are  doing. 

Senator  Taft.  If  you  do  that  once,  it  has  to  be  followed. 

Mr.  Herzog.  That  has  not  happened.  That  is  the  significance  of 
this  field  letter.     It  was  a  challenge  on  that  particular  issue. 
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NoAv  Mr.  Denham  has  })()iiited  out,  and  I  should  say  this  in  fairness 
to  him 

Senator  Tafi\  I  think  he  has  assumed  much  too  broad  jurisdiction 
in  small  intrastate  cases.  There  is  always  likely  to  be  a  difference 
if  you  have  two  people  separated,  but  some  court  is  going  to  settle 
it  finally. 

]Mr.  Herzog.  I  doubt  it,  because  I  think  it  is  a  question  of  the  exer- 
cise of  jurisdiction  and  not  of  constitutional  power.  I  am  not  sure 
it  will. 

Senator  Taft.  Then  we  can  properly  define  it  in  the  statute  to  elim- 
inate such  a  difference. 

Mr,  Hekzog.  It  is  an  example  of  the  difficulty  that  arises.  I  men- 
tion it  because  it  has  to  do  with  a  subject  that  the  committee  is  familiar 
with.  I  should  say  in  fairness  to  him  that  he  has  indicated  that  he 
thinks  the  Board's  decisions  are  so  varied,  that  it  is  pretty  hard  to 
give  instructions  of  that  kind  to  the  field  because  he  doesn't  know 
what  we  will  do  next. 

Senator  Taft.  That,  of  course,  is  true.  It  is  hard  to  distinguish 
between  one  kind  of  bakery  and  another  kind  of  bakery  or  one  kind 
of  retail  store  and  another  kind  of  retail  store, 

Mr.  Herzog.  The  Board  asked  him  this  question  on  January  7 : 

Where  the  Board  has  stated  that  it  will  not  exercise  .iurisdiction  in  a  partic- 
ular industry  because  of  its  character,  or  because  the  inflow  and/or  outflow  are 
too  small  in  amount  or  percentage,  does  the  general  counsel  intend  to  instruct 
the  regions  to  decline  to  exercise  jurisdiction  over  similar  companies  where  the 
amount  or  percentage  is  even  less  than  in  the  case  already  decided  by  the 
Board? 

We  have  had  no  answer  to  that  yet. 

Senator  Taft.  I  would  be  perfectly  willing  to  define  his  jurisdic- 
tion in  that  respect  and  clear  up  that  particular  point. 

Mr.  Herzog.  But  that  is  just  one  example  of  some  of  the  difficulties 
you  get  into.  Meanwhile  our  customers,  who  are  also  his  customers 
in  the  field,  don't  know  which  way  to  turn. 

Senator  Taft.  Over  and  over  again  prosecutors  throughout  the 
United  States  have  been  upset  by  the  courts  after  they  have  gone 
through  a  long  period  of  prosecution  of  a  case,  and  sooner  or  later 
the  thing  is  straightened  out. 

INIr.  Herzog.  I  think  it  gets  down  really  to  a  question  of  whether 
one  believes  in  using  the  administrative  process  in  this  field  or  court 
procedures.  If  court  procedures  are  best,  I  suppose  this  system  is 
best.     I  don't  think  they  are. 

Senator  Taft.  You  testified  that  the  Board  had  been  reversed  in 
very  few  cases.  I  want  to  suggest  a  reason  why.  I  read  from  the 
opinion  of  the  circuit  court  of  appeals  in  the  case  of  Wilson  Company 
versus  National  Labor  Relations  Board.  That  is  Case  No.  126,  Fed. 
2d,  114,  reading: 

We  have  recognized  or  tried  to  that  findings  must  be  sustained  even  when 
they  are  contrary  to  the  great  weight  of  the  evidence,  and  we  liave  ignored  or  at 
least  endeavored  to  ignore  the  glaring  injustices  which  such  findings  oppose  to 
the  overwhelming  weight  of  the  evidence  produced.  We  must  confess  at  times 
we  have  appai-ently  failed  tfv  recognize  that  evidence  which  would  not  appeal 
to  any  normal,  rational  appraiser  of  the  facts,  may  yet  fall  witliin  this  field 
of  some  evidence  on  the  assumption  that  such  evidence  would  not  be  sufficient  to 
sustain  a  finding  in  an  ordinary  civil  suit,  we  have  rejected  it. 
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The  Supreme  Court  ruled  under  the  old  law  that  there  was  prac- 
tically no  injustice  for  which  a  ruling  of  the  Board  could  be  reversed. 
Isn't  that  one  of  the  reasons  the  Board  has  been  reversed  in  such  a 
small  number  of  cases  ? 

]Mr.  Herzog.  Senator,  I  would  like 

Senator  Taft.  Isn't  that  one  of  the  reasons  that  the  Board  has 
been  reversed  in 

Mr.  Herzog.  That  may  be  one  of  the  reasons,  Senator,  why  the 
Board  has  not  been  reversed  very  often  on  the  question  of  the  suf- 
ficiency of  evidence  to  support  a  finding.  But  Senator  Douglas'  ques- 
tion, as  I  recall  it,  and  my  reply,  were  devoted  not  to  the  question  of 
the  substantiality  of  evidence  but  to  the  question  of  whether  the 
procedures  themselves  were  fair,  and  I  said  that  I  thought  very  few 
cases  had  been  reversed  on  that  ground. 

The  statistics  that  I  gave,  of  course,  were  on  an  over-all  basis,  but 
the  question  of  the  substantial  evidence  rule  is  quite  a  different  ques- 
tion from  the  one  of  due  process. 

Senator  Taft.  Well,  let's  get  to  that  for  a  moment.  This  bill  elimi- 
nates, I  think,  any  reference  to  evidence  at  all;  doesn't  it? 

Mr.  Herzog.  Oh,  no,  it  still  requires  some. 

Senator  Taft.  Kequires  some.  In  other  words,  it  goes  back  to  the 
scintilla  rule,  so  to  speak,  that  the  court  was  criticizing;  doesn't  it? 

Mr.  Herzog.  Well,  there  are  some  changes.  Senator,  in  the  statute 
in  section  10  which  have  not  yet  been  very  satisfactorily  construed  by 
the  courts. 

Senator  Taft.  In  which  statute? 

Mr.  Herzog.  Of  the  Taft-Hartley  Act.  Oh,  you  mean  Senator 
Thomas'  substitute  bill  ? 

Senator  Taft.  Senator  Thomas'  bill  has  no  reference  to  it. 

Mr.  Herzog.  No.     Well,  that  simply 

Senator  Taft.  Reincorporates  the  rule  under  the  Wagner  Act  which 
was  criticized  by  the  circuit  court  of  appeals,  as  I  have  just  read. 

Mr.  Herzog.  That  is  right,  but  we,  of  course,  have  to  follow  the 
Supreme  Court. 

Senator  Taft.  So  that  you  eliminate  this  rule  which  is  inserted 
in  the  Taft-Hartley  Act : 

The  findings  of  the  Board  with  respect  to  questions  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole  shall  be  conclusive. 

Do  you  see  any  reason  why  we  should  eliminate  that  attempt  to 
deal  with  the  previous  situation? 

Mr.  Herzog.  I  have  given  no  particular  thought  to  that.  Senator. 
I  do  know  that  the  circuit  courts  in  attempting  to  construe  that  sec- 
tion so  far  have  not  reached  any  very  clear  conclusion  as  to  what  it 
means.  I  don't  know  whether  it  changes  the  rule  of  review  or  whether 
it  doesn't.     I  have  seen  four  or  five  decisions. 

Senator  Taft.  Obviously,  it  changes  it.     How  much,  I  do  not  know. 

Mr.  Herzog.  I  would  think  so.  I  think  there  is  one  circuit  court 
opinion  that  suggested  it  did  not  cliange  it,  but  I  can't  remember 
the  name  of  the  case,  and  I  may  be  in  error.  I  venture  to  say,  though, 
that  the  Labor  Board  should  not  be  a  leper  and  that  the  principles 
of  the  Administrative  Procedure  Act  should  apply  to  us. 


LABOR    RELATIONS  179 

Senator  Taft.  "Well,  the  Wao'iier  Act  to  which  we  return  says,  "The 
findings  of  the  Board  as  to  the  fact  if  supported  by  evidence  shall  be 
conclusive." 

Mr.  Herzog.  Yes. 

Senator  Taft.  Which  has  been  construed  as  meaning  any  evidence. 

Mr.  Herzog.  No,  I  am  sorry,  Senator.  I  dislike  disagreeing  with 
you,  but  it  has  been  construed  by  the  courts  as  meaning  substantial 
evidence.  That  began  very  early  in  the  circuit  courts  and  Supreme 
Court  of  the  United  States. 

Senator  Taft.  But  in  effect  they  held  that  no  matter  how  many 
witnesses  testified  one  way,  if  you  had  one  fellow  who  testified  the 
other  way  that  was  evidence,  no  matter  what  his  character  might  be, 
or  what  they  thought  of  his  credibility.  That  was  sufficient  to  sus- 
tain that 

Mr.  Herzog.  Well,  if  the  Supreme  Court  thinks  that  is  the  law,  I 
am  not  going  to  question  it. 

Senator  Taft.  I  am  only  paraphrasing  about  what  I  think  it  is. 

Mr.  Herzog.  Yes.  Well,'  I  think  that  is  probably  an  extreme  case. 
The  fact  of  the  matter  is,  as  we  are  arguing  a  certiorari  proceeding 
in  the  Supreme  Court  right  now,  that  it  is  always  conceivable  that 
the  trier  of  the  facts  finds  one  witness  a  credible  fellow  and  that  44 
Avitnesses  the  other  way  are  not  credible.  It  is  unusual,  but  it  is  not 
impossible. 

Senator  Taft.  But  the  Board  may  find  that  and  then  they  cannot 
be  reversed  by  anybody  if  they  once  find  that.  That  is,  under  the 
Wagner  Act. 

Do  you  see  any  real  objection  to  this?  We  worked  this  out.  It  is 
a  compromise  out  of  a  dozen  different  proposals,  and  we  finally  had 
this  thing  which  seems  to  me  at  least  better  than  the  preexisting  law, 
and  I  can't  see  any  reason  for  appealing  it. 

Findings  of  the  Board  with  respect  to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole  shall  be  conclusive. 

Mr.  Herzog.  I  prefer  the  Administrative  Procedure  Act,  Senator. 
I  prefer  the  Wagner  Act  definition  as  modified  by  the  Administrative 
Procedure  Act,  the  exact  language  of  which,  I  am  sorry  to  say  I 
don't  have  in  front  of  me,  but  which  does  apply  to  all  agencies. 

Senator  Taft.  Of  course,  it  makes  it  less  likely  that  the  Board  will 
be  reversed. 

Mr.  Herzog.  Well,  again,  Senator,  speaking  personally — which  I 
suppose  is  presumptuous  of  me — I  wouldn't  mind  that,  because  I 
think  any  man  who  has  the  job  of  judging  evidence,  if  he  has  got  any 
sense  at  all,  likes  the  feeling  that  somebody  is  really  going  to  scruti- 
nize it  and  see  if  he  is  wi-ong,  instead  of  having  to  take  complete  re- 
sponsibility for  it.  But  I  think  on  a  matter  of  the  proper  operation  of 
Government  and  of  not  holding  up  cases  forever,  that  the  other  pro- 
cedure is  better. 

Senator  Taft.  We  return  under  this  law  now  to  the  rule  of  the 
Wagner  Act  on  evidence,  rules  of  evidence.  I  assume  that  this  provi- 
sion of  the  Taft-Hartley  Act  is  supposed  to  be  repealed : 

Any  such  proceedings  sliall  so  far  as  practicable  be  conducted  in  accordance 
with  the  rules  of  evidence  applicable  in  the  district  courts  of  the  United  States 
and  the  rules  of  civil  procedure. 
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Have  you  found  any  difficulty  in  applying  that  provision  of  the 
Taft-Hartley  Act? 

Mr.  Herzog.  Senator,  I  have  had  very  little  experience  on  that.  I 
think  what  I  would  like  to  do,  paralling  what  was  suggested  by 
Senator  Morse,  is  to  get  some  information  from  our  trial  examiners  on 
it,  to  see  whether  the  people  who  start  on  the  cases  know  whether 
those  things  make  a  tremendous  difference  in  the  trials. 

Senator  Taft.  As  far  as  you  know  you  haven't  heard  of  any  objec- 
tion to  that  provision? 

Mr.  Herzog.  I  haven't  heard  of  anything.  Again  I  have  to  make 
an  argument  that  I  see  does  not  appeal  particularly  to  you,  which  is 
my  argument  that  I  don't  see  why  the  Labor  Board  should  be  treated 
too  differently  from  other  agencies  on  that  issue. 

Senator  Taft.  I  remember  hearing  evidence — that  is  why  it  came 
about — in  which  examiners  of  the  Board,  former  Boards  probably, 
let  in  anything,  all  sorts  of  hearsay  evidence  of  the  remote  kind. 
Tliey  filled  up  records.  Some  of  those  trials  lasted  for  partically 
years,  and  it  seemed  that  there  had  been  a  great  abuse  of  the  power 
to  take  any  evidence  you  want. 

Mr.  Herzog.  Of  course  the  finding  shouldn't  be  based  on  anything 
that  isn't  substantial.  It  shouldn't  be  based  and  cannot  indeed  be 
based  upon  hearsay. 

I  miglit  say  this,  that  the  Federal  court  rule  that  has  been  suggested 
here  is  the  rule  that  applies  where  a  Federal  judge  is  sitting  with  a 
jury,  and  the  reasons  for  those  rules  in  jury  proceedings  are  known 
to  {ill  the  lawyers  on  the  committee.  Whether  it  is  necessary  in  an 
administrative  hearing  is  something  I  would  like  to  question. 

Senator  Taft.  Mr.  Herzog,  there  are  two  or  three  other  things  that 
I  suppose  are  not  particularly  in  your  field. 

Mr.  Herzog.  Maybe  I  could  do  better  with  them,  then. 

Senator  Taft.  That  is  non-Connnunist  affidavit  and  the  national 
health  and  safety  strikes  provision,  politcal  contributions.  I  assume 
you  would  rather  not  cover  those  subjects. 

Mr.  Herzog.  I  haven't  got  anything  to  say  on  those. 

Senator  Taft.  That  is  all,  Mr.  Giairman. 

Mr.  Herzog.  Thank  you  very  much.  Senator. 

The  Chairman.  Senator  Hill. 

Senator  Hill.  No  questions. 

The  Chairman.  Senator  Smith. 

Senator  Smith.  I  was  absent  this  morning,  having  been  at  a  meeting 
of  the  Foreign  Eelations  Committee,  and  I  might  duplicate  some 
of  the  questions. 

I  understand  from  this  most  recent  discussion  this  afternoon  that 
you  take  the  position  the  Board  wishes  now  to  resume  the  role  of 
prosecutor  and  judge  both,  one  Board.  That  is  the  thing  that  troubles 
me  and  I  would  have  questioned  you  on  that  had  not  Senator  Taft 
covered  it  fully. 

Mr.  Herzog.  I  don't  think  I  would  like  to  say  that  the  Board  would 
like  to  resume  that  role.  The  Board  would  like  to  resume  the  role  of 
an  administrative  agency  which  includes  certain  powers  of  investi- 
gation as  well  as  certain  powers  of  decision. 

Senator  Smith.  That  is  one  of  the  big  questions  before  the  country 
today,  whether  the  same  body  should  be  the  one  to  find  the  difficidties 
and  then  decide  the  case. 
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Mr.  Herzog.  That  is  always  a  problem.  I  was  pointing  out  before, 
Senator  Sniitli,  that  the  notion  of  its  being-  the  same  body  is  really  a 
matter  of  nomenclatnre. 

The  Board  in  Wasliington  didn't  knoAv  anything  abont  what  is  going 
on  in  its  regional  ofhces,  as  in  Seattle,  even  when  it  had  all  those 
regional  offices.  I  didn't  have  anything  to  do  with  the  prosecntion  in 
those  cases. 

I  think  this  might  be  mentioned.  I  don't  want  to  stress  it,  I  think 
it  may  seem  important  to  some  members  of  the  committee. 

Under  the  President's  bill  there  are  two  unfair  labor  practices 
against  labor  organizations,  so  that  yon  don't  have  what  may  have 
worried  people  particularly  under  the  Wagner  Act,  a  statute  which 
both  procedurally  and  substantively  was  going  in  one  direction  where 
the  agen'cy  that  prosecutes,  the  field  staff  that  prosecutes  and  investi- 
gates, only  handles  cases  coming  against  one  element  in  the  community. 

Under  the  Taft-Hartley  law,  as  everyone  here  knows,  you  get  it 
both  ways,  but  even  under  the  President's  bill  you  get  it  both  ways, 
though  in  a  more  limited  way. 

I  think  that  some  of  the  objections  to  the  old  arrangements  under 
the  Wagner  Act,  with  which  I  do  not  agree,  are  based  on  the  fact 
that  the  statute  was,  as  people  called  it,  one-sided  and  that  the 
procedure  went  in  the  same  direction. 

If  the  statute  does  not  remain  exactly  as  the  Wagner  Act  was — 
and  apparently  the  President  isn't  urging  that  it  should — one  of 
those  psychological  objections  tends  to  disappear. 

Senator  Smith.  You  would  agree  we  should  have  a  two-way  street 
here  and  not  a  one-way  street  such  as  the  Wagner  Act  was?  If  there 
are  abuses  on  either  side  of  a  dispute  you  think  the  NLRBj  the 
Labor  Relations  Board  should  investigate  wrongdoings  by  either 
party  ? 

Mr.  Herzog.  I  don't  see  any  objections  to  it,  once  Congress  makes  the 
policy  decision  as  to  which  offenses  are  bad  on  either  side.  It  is  our 
job  to  do  it  once  you  have  made  those  decisions. 

Senator  Smith.  Do  you  think  the  administration  bill  goes  far 
enough  in  defining  unfair-labor  practices  by  unions  as  well  as  by 
employers  ? 

Mr.  Herzog.  I  would  rather  not  answer  that  question.  It  is  beyond 
my  power  to  do  so. 

Senator  Smith.  I  just  want  to  ask  you  this  one  further  question  and 
I  will  desist,  Mr.  Chairman. 

You  served  on  the  Board  under  the  Wagner  Act  when  it  was  the 
Wagner  Act,  and  you  have  served  on  the  Board  since.  Procedurally 
do  you  think  the  situation  was  better  when  you  served  with  the  three- 
man  Board  under  the  Wagner  Act  than  it  has  been  since,  when  you 
are  more  of  a  judicial  body  than  you  were  under  the  other  arrangement? 

Mr.  Herzog.  There  are  great  advantages  if  this  is  implicit  in  your 
question,  to  have  five  men  on  the  Board  rather  than  three.  I  pointed 
that  out  in  my  testimony  this  morning. 

There  are  great  personal  advantages,  as  I  said  to  Senator  Taft  this 
afternoon,  in  the  Board  not  being  bothered  with  certain  functions 
that  are  administrative  in  character.  I  do  not  think  it  is  as  satis- 
factory a  way  of  operating.  I  think  it  provides  the  foundation  for  the 
sort  of  pulling  and  hauling  which  we  spoke  about  in  1947,  and  I  think 
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that  experience  in  the  last  year  and  a  half  has  tended  to  show  how 
great  tliose  potentialities  are,  although  everyone,  both  on  the  general 
counsel's  side  and  on  the  Board's  side,  has  striven  to  keep  them  to  a 
minimum.     It  is  just  inherent  in  the  situation. 

Senator  Smith.  Why  wouldn't  it  be  a  good  solution  to  this  prob- 
lem— I  am  just  casting  this  out — to  do  what  Senator  Ferguson  and 
I  thought  a  year  ago  might  be  a  good  approach. 

Leave  the  NLRB  as  a  Board  to  investigate  cases  and  bring  the  pro- 
ceedings, whichever  side  may  be  wrong  in  the  controversy,  and  then 
have  a  system  of  courts  of  limited  jurisdiction  to  decide  the  issues, 
which  are  not  criticized  for  being  biased  such  as  is  the  case  if  you  are 
both  prosecutor  and  judge. 

Mr.  Herzog.  Well,  I  think  we  discussed  that,  Senator,  when  I  testi-' 
fied  in  tliis  room  before  you  2  years  ago.  I  still  feel  pretty  much  as 
1  did  when  I  tried  to  answer  your  questions  then. 

I  just  tliink  that  it  is  better  by  and  large  to  keep  the  word  "courts" 
out  of  labor  relations,  or  anything  that  smells  like  a  court.  Because  I 
happen  to  be  a  lawyer,  sir,  and  you  are,  I  am  very  proud  of  our  pro- 
fession, but  I  think  the  less  that  legal  atmosphere  is  created  in  these 
situations,  the  better  off  we  are. 

Senator  Smith.  I  am  not  advocating 

Mr.  Herzog.  I  think  one  of  the  real  advantages  to  administrative 
tribunals  in  any  field  like  this,  any  field  where  the  Government  of  the 
United  States  is  still  experimenting — and  what  is  going  on  today  in- 
dicates that  we  are  still  experimenting,  we  are  feeling  our  way — one 
of  the  important  advantages  to  an  administrative  tribunal  is  the  pres- 
ence of  possibilities  which  in  the  broad  sense  can  be  called  education. 

Senatoi'  S^nftttt.  I  think  there  are  some  areas,  for  example  the  in- 
terpretation where  you  do  have  to  exercise  strictly  a  judicial  function, 
and  it  is  just  a  question  whether  your  body  which  brings  the  cases 
before  it  should  exercise  that  or  some  independent  body. 

Mr.  Herzog.  I  just  think  it  is  a  question  of  advantages  and  dis- 
advantages. 

I  don't  deny  the  existence  of  some  advantages,  but  I  am  convinced 
now,  on  the  basis  of  experience  as  well  as  some  views  before  1947,  that 
it  would  be  better  to  leave  things  as  they  had  been  so  far  as  the  sepa- 
ration of  functions  is  concerned. 

I  think  the  Board,  pursuant  to  the  Administrative  Procedure  Act 
and  pursuant  to  some  lessons  it  has  learned,  would  certainly,  while 
maintaining  fundamental  authority,  delegate  a  great  many  more  ad- 
ministrative functions  to  subordinates  than  we  ever  did  before  1947. 

Senator  Smith.  Well,  my  difficulty  is  combining  the  functions  of 
prosecutor  and  judge  in  the  same  body.  I  think  we  ought  to  try  and 
solve  it  some  way  in  our  legislation. 

That  is  all,  Mr.  Chairman. 

Mr.  Herzog.  Thank  you,  sir. 

The  CiiATRMAisr.  Senator  Humphrey. 

Senator  Humphret.  I  would  like  to  ask  INIr.  Herzog  just  one  ques- 
tion. Do  you  feel  that  the  processes  of  labor-management  relation- 
ships can  best  be  handled  in  the  atmosphere  of  collective-bargaining 
negotiation,  free  play  between  labor  and  management,  or  within  the 
atmosphere  of  legalism  and  court  procedures  and  court  action? 

I  ask  that  question  in  view  of  the  statements  we  have  heard  about 
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the  rules  of  evidence  as  ap))lie(l  to  the  United  States  district  court  be- 
ino-  applicable  to  the  National  Labor  Relations  Board,  the  prosecuting 
powers  of  the  general  counsel,  the  undertones  and  overtone  that  I 
notice  in  the  ap])lication  of  the  Taft-Hartley  Act.  I  would  like  your 
personal  opinion  as  to  how  you  think  these  matters  are  best  handled. 

Mr.  Herzog.  I  prefer  your  first  alternative,  Senator. 

Senator  Humphrey.  In  other  words,  the  alternative  of  collective- 
bargaining  negotiation? 

Mr.  Herzog.  Surely,  so  far  as  possible,  certainly. 

Senator  Smith.  I  want  to  make  it  clear  that  I  think  that  is  the  right 
approach  fundamentally,  and  I  think  nine-tenths  of  our  cases  can  be 
taken  care  of  that  way,  but  there  are  these  questionable  cases  in  the 
border-line  area   where  I  think  the  function  has  to  come  in. 

Senator  Hu:>rpnREY.  I  might  ask  one  other  question  about  these 
rules  of  evidence,  just  to  get  it  on  the  record. 

Is  there  not  characteristically  in  our  Government  a  difference  be- 
tween the  admission  of  evidence  in  an  administrative  or  quasi- judicial 
tribunal  and  in  a  court  of  law  ? 

Mr.  Herzog.  Well,  that  is  where  a  jury  is  sitting  in  the  court  of 
law. 

Senator  Humphrey.  That  is  right. 

Mr.  Herzog.  I  suppose  that  you  could,  as  a  matter  of  common  sense, 
have  pretty  much  the  same  standard  before  administrative  tribunals 
that  you  have  before  a  judge  sitting  alone  in  a  court  of  equity 

Senator  Humphrey.  Yes. 

Mr.  Herzog.  Because  you  don't  have  these  problems  of  supposedly 
swaying  people  with  emotional  ajjpeals  and  with  matters  which  are 
hearsay  and  otherwise  not  probative  testimony. 

Actually  I  have  such  great  faith  in  the  jury  system  that  I  am  not 
sure  we  haven't  protected  our  fellow  citizens  a  little  more  than  we 
need  to  when  they  do  sit  on  juries,  but  that  is  beside  the  point. 

The  real  reason,  Senator,  is  that  an  administrator,  assuming  he  is 
fair — and  that  is  another  issue — can  sit  without  being  affected  as  a 
jury  would  be  affected,  and  you  should  have  quite  a  different  rule  on 
the  admission  of  testimony. 

Senator  Humphrey.  Right. 

Mr.  Herzog,  So  far  as  what  he  uses  to  base  his  ultimate  decision  on 
is  concerned,  the  rule  is  not  quite  as  different  between  the  two. 

Senator  Humphrey.  I  just  had  a  note  here  from  your  testimony — 
the  ]iart  I  heard  this  morning.  Like  Senator  Smith,  I  had  to  be  at 
another  committee  meeting  where  we  were  considering  reorganization 
of  the  executive  branches  of  the  Government. 

I  noticed  that  Senator  Taft's  questions  dealt  with  specific  items  in 
the  Taft-Hartley  Act,  and  each  one  of  these  questions  were  finally 
tied  up  by  saying:  "Do  you  feel  that  this  is  objectionable?"  or 
"Wouldn't  you  say  that  this  should  remain  ?"  Or  "Isn't  this  all  right  ?" 
— something  to  the  affirmative  effect. 

For  example,  on  prohibition  of  secondary  boycotts,  on  this  matter 
of  denial  of  franchise  to  strikers  in  economic  disputes,  on  employer 
petition,  use  of  injunctions,  decertification,  the  powers  of  the  general 
counsel — each  one  of  these  were  dealt  with  separately. 

I  am  going  to  give  you  my  point  of  view  on  this,  and  I  am  asking 
you,  for  the  record,  your  personal  point  of  view. 
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Indiviclnally,  as  you  look  at  these — and  it  seems  to  me  that  that  has 
been  the  approach  in  the  discussion  of  the  Taft-Hartley  Act^ — they 
want  to  hold  these  things  out  separately,  something  like  saying  that 
one  aspirin  tablet  is  good  for  a  headache,  two  might  be  good,  ipso 
facto,  take  a  hundred  and,  for  sure,  you  will  never  have  a  headache. 

How  about  it  when  you  tie  these  all  up  ?  Does  it  not  appear  that, 
instead  of  trying  to  redress  an  equity  on  one  side  to  make  a  balance, 
it  weights  it  over  on  the  other  side. 

I  repeat :  Wholesale  prohibition,  secondary  boycotts,  denial  of  fran- 
chise to  strikers  in  economic  disputes,  employer  petition,  the  so-called 
free  speech,  the  injunctions,  the  certification  and  the  powers  of  the 
general  counsel,  the  rules  of  evidence  as  under  the  ITnited  States  district 
court,  all  of  these  things  tied  together  in  one  package — do  they  or  do 
they  not  have  a  different  connotation  together  than  if  they  were 
individual  ? 

Mr.  Herzog.  Of  course,  anything  tied  together  has  a  different  effect. 
Take  a  Board  like  my  own.  Wliat  constitutes  the  approach  of  the 
Board  as  a  group  is  a  very  different  thing  from  what  constitutes  the 
approach  not  only  of  each  individual  member  but  of  the  five  individual 
members  added  together. 

We  immediately  acquire  a  certain  collective  existence.  I  think  there 
is  even  a  school  of  psychology  based  on  that,  called  Gestalt. 

Now,  when  you  take  a  statute,  it  is  like  a  coral  reef.  You  have  one 
polyp,  and  then  you  have  two  polyps.  You  go  on ;  you  build  the  thing 
up,  and  then  someday  that  coral  reef,  if  there  are  enough  of  those 
little  animals,  gets  to  the  surface  or  gets  so  close  to  the  surface  that  a 
ship  may  founder  on  it. 

Senator  Humphrey.  That  is  right. 

Mr.  Herzog.  Now,  it  is  not  for  me  to  say  what  kind  of  a  coral  reef 
we  have  got  here.  I  am  an  administrator.  Senator,  and  I  can't  make  a 
comment  of  that  sort.  I  think  you  are  entirely  correct  in  saying  that  it 
is  the  cumulative  effect  of  anything  that  must  be  the  test  of  it.  I 
think  Secretary  Tobin  said  that  in  his  testimony,  and  I  agree  with 
that  general  observation. 

Senator  Taft.  Senator,  may  I  interrupt? 

Senator  Humphrey.  Yes ;  go  right  ahead.  Senator. 

Senator  Taft.  Do  I  understand  that  if  you  do  seven  things,  seven 
just  things,  then  as  a  result  of  all  of  them  may  not  be  just  ?  Is  that  it  ? 
If  each  one  is  right  in  its  own  field 

Senator  Humphrey.  That  is  hardly  a  fair  analogy. 

Senator  Taft.  If  you  put  them  all  together,  why,  then,  they  become 
unjust.     Is  that  the  argument? 

Mr.  Herzog.  They  may  not  become  unjust,  but  they  may  collectively 
have  an  impact  which,  as  a  collective  impact,  changes  the  direction  of 
something  a  great  deal. 

Senator  Taft.  So  that  you  may  be  in  favor  of  all  of  the  provisions 
of  the  Taft-Hartley  law  but  against  the  law,  is  that  it? 

Senator  Humphrey.  No.  May  I  just  say  this :  Again,  I  don't  think 
that  we  should  permit  inferences  sucli  as  that  to  be  drawn. 

We  perhaps  are  not  in  favor  of  any  of  the  provisions,  or  let's  say  of 
a  vast  majoritj^  of  the  provisions,  and  yet  on  the  basis  of  one  little 
provision  we  might  not  ask  for  a  complete  reconsideration  or  do  as  the 
majority  of  this  committee  has  done  for  all  practical  purposes :  repeal 
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the  Taft-Hartley  Act,  and  now  consider  amendments  to  the  Wagiier 
Act. 

In  other  words,  what  we  are  saying  is  that  jnst-employer  petition — 
that's  one  thing.  But  when  you  add  employer  petitions,  wholesale  in- 
junctions, decertifications,  power  of  general  counsel,  denial  of  change — 
the  wholesale  provision  on  secondary  boycotts,  rules  of  evidence  un- 
der the  district  court — add  those  all  up,  and  you  know  they  can  be 
applied  Avithin  a  reasonable  period  of  time  over  a  reasonable  number 
of  disputes — then  jou  get  a  different  situation,  may  I  say,  than  you 
do  if  3^ou  just  have  an  act  that  has  one  nice  little  thing  like  free 
speech  or  employer  petition. 

It  is  very  nmch  like  having  stop  signs.  They  are  very  beneficial 
for  the  regulation  of  traffic;  but  a  stop  sign  every  2  feet,  with  the  red 
lights  on  all  the  time,  doesn't  do  very  much  for  traffic  except  to  stop  it. 
That  doesn't  mean  I  am  opposed  to  stop  signs.  Don't  misunderstand 
me,  even  though  I  have  gone  through  my  fair  share. 

Mr.  Herzog.  I  don't  drive  a  car,  Senator. 

The  Chairman.  Senator  Donnell? 

Senator  Donnell.  Mr.  Herzog,  in  your  written  testimony  you  en- 
deavored to  confine  your  discussion  to  matters  within  the  assigned 
area  in  which  the  National  Labor  Relations  Board  operates.  That  is 
correct ;  is  it  not  ? 

Mr.  Herzog.  I  think  that  is  right ;  yes. 

Senator  Donnell.  You  have  not  discussed  every  matter,  however, 
within  that  area  in  your  testimony ;  have  you? 

Mr.  Herzog.  Within  the  area  of  the  present  bill;  do  you  mean, 
Senator  'i 

Senator  Donnell.  No  ;  I  mean  within  the  area  of  the  functions  com- 
mitted to  the  National  Labor  Relations  Board. 

Mr.  Herzog.  Oh,  no. 

Senator  Donnell.  Now,  Senator  Taft  asked  you,  but  withdrew  the 
reference  to  the  Communist  affidavit.  I  should  like  to  ask  you  just  a 
question  or  two  along  that  line. 

Mr.  Herzog.  Fine. 

Senator  Donnell.  As  I  understand  it,  under  the  bill,  the  Taft- 
Hartley  bill,  section  9  of  that  bill,  the  Labor  Relations  Board  does 
have  a  very  considerable  contact,  at  any  rate,  with  the  Communist 
affidavits  provided  in  the  bill,  as  you  will  recall. 

No  investigation — 

that  is  to  say,  an  investigation  of  whether  or  not  there  were  unfair 
labor  practices,  I  take  it,  or  investigations  under  the  representation 
provisions. 

No  investigation  shall  be  made  by  the  Board  of  any  question  affecting  com- 
merce concerning  representation  of  employees  raised  by  labor  organizations 
under  various  sections — 

I  will  not  quote  all  the  detail — 

unless  there  is  on  file  with  the  Board  an  affidavit  executed  contemporaneously 
or  within  the  preceding  12-month  period  by  each  officer  of  such  labor  organiza- 
tion and  the  officers  of  any  national  or  international  labor  organization  of 
which  it  is  an  affiliate  or  a  constituent  unit  that  he  is  not  a  member  of 
the  Communist  Party  or  affiliated  with  such  party,  and  that  he  does  not  believe 
in,  and  is  not  a  member  of,  or  supports  any  organization  that  believes  in  or 
teaches,  the  overthrow  of  the  United  States  Government  by  force  or  by  any  illegal 
or  unconstitutional  methods. 
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Do  you  know  approximately  how  many  sucli  affidavits  have  been 
filed  with  the  Board,  Mr.  Herzog^ 

Mr.  Herzog.  I  had  those  figures  in  my  head,  Senator  Donnell,  about 
2  weeks  ago,  and,  frankly,  they  have  gone.  I  have  a  mental  picture 
of  the  figure  "63,000,"  but  that  probably  is  wrong.  I  brought  my 
colleagues  along  to  tell  me  about  this.     It  is  105,000. 

Senator  Donnell.  Well,  105,000  such  affidavits.  Now,  I  notice  in 
the  report  of  the  Joint  Committee  on  Labor-Management  Kelations, 
at  page  3,  this  comment  with  respect  to  the  operation  of  this  anti- 
Communist  affidavit.     It  says  this : 

Elimination  of  Communist  partisans  and  adherents  from  official  posts  and 
positions  of  responsibility  in  both  national  and  local  unions  is  one  of  the  most 
pronounced  and  significant  effects  of  the  Labor-Management  Relations  Act  in 
1947. 

Have  you  observed  whether  or  not  that  statement  of  the  Joint 
Committee  is  correct,  Mr.  Herzog? 

Mr.  Herzog.  I  was  just  looking  for  the  exact  statement;  but  you 
have  read  it  to  me.  Senator,  and  that  suffices. 

Senator  Donnell.  Yes,  sir. 

Mr.  Herzog.  All  I  know,  Senator,  is  what  cases  reach  the  Board 
and  what  kind  of  problems  come  up  as  a  result  of  the  presence  of  the 
affidavit  clause. 

I  have  read  in  the  newspapers — as  I  know  you  have — and  have 
seen  some  statements  to  indicate  that  this  section,  which  is  section 
9  (h),  has  had  the  effect  which  you  describe.  I  think  it  is  quite  likely 
that  it  has. 

Senator  Donnell.  The  committee  also  says  this  at  page  45,  Mr. 
Herzog : 

The  committee  believes  that  the  non-Communist-aflSdavit  provision  has  already 
demonstrated  its  effectiveness  as  an  aid  to  unions  and  their  members  in  their 
desire  to  drive  the  Communists  from  positions  of  power  in  labor  organizations. 

Has  your  observation  and  general  understanding  accorded  with 
that  of  that  Joint  Labor-Management  Committee  ? 

Mr.  Herzog.  I  don't  know  very  much  about  what  is  going  on  inside 
the  unions,  Senator.  I  think  perhaps  some  of  the  union  witnesses 
could  answer  that. 

I  know,  for  example,  Mr,  Carey  of  the  CIO,  who  has  fought  the 
battle  pretty  hard  against  Communists  and  yet  has  declined  to  sign 
one  of  these  affidavits  himself  for  reasons  of  his  own.  I  think  he  has 
had  experiences  in  one  particular  international  union  which  the  com- 
mittee might  want  to  get.  I  don't  know  what  those  experiences  are, 
but  I  have  heard  him  indicate  that  this  thing  presents  problems. 

I  think  there  is  no  doubt  that  the  leadership  in  certain  unions  reputed 
to  be  led  by  left-wing  people  has  changed  during  the  18  months  when 
this  provision  has  been  in  effect.  I  don't  know  what  the  causation  is, 
but  I  think  that  is  a  correct  statement. 

Senator  Donnell.  You  have  observed  what  you  consider  a  change 
in  that  respect ;  is  that  right  ? 

Mr.  Herzog.  Well,  we  have  had  some  situations,  Senator,  where  cer- 
tain unions  which  did  not  comply,  which  had  not  complied  at  one  time 
with  the  act,  later  changed  their  officers  and  complied.  Whether  that 
was  because  of  this  section,  whether  they  might  not  have  been  able  to 
comply  earlier  but  just  didn't  want  to  do  it  on  principle,  I  can't  judge. 
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Senator  Donnell.  You  have,  however,  personally  known  of  those 
cases  tliat  you  have  just  referred  to  now  ''i 

Mr.  Hekzog.  I  have  seen  cases  where  there  have  been  changes  in 
leadership. 

Senator  Doxnell.  Now,  Mr.  Herzog,  though  you  have  only  the  con- 
nection that  I  have  mentioned  in  the  statute,  namely,  that  you  are  the 
custodian  of  these  affidavits,  that  is  to  say,  the  Board  is,  do  you  see 
anything  from  your  observation  which  would  indicate  that  that  pro- 
vision of  the  law  should  be  eliminated  ? 

Mr.  Herzog.  Senator,  I  would  rather  not  answer  that  question.  As 
I  said  to  Senator  Taft  before,  I  think,  one  of  the  reasons  I  would  pi-e- 
fer  not  to  speak  about  it  at  this  moment  is  that  the  issue  is  before  the 
Supreme  Court  now  on  a  question  of  constitutionality.  So  I  would 
just  prefer  not  to  talk  about  it. 

Senator  Donnell.    That  is  all  right ;  I  will  not  press  that  question. 

In  regard  to  the  rule  of  evidence  to  which  reference  was  made,  that 
is,  the  rule  as  to  what  evidence  is  required  to  make  a  finding  conclusive 
under  the  Wagner  and  under  the  Taft-Hartley  Acts,  it  is  true,  is  it 
not,  Mr.  Herzog,  that  one  of  the  major  points  on  which  the  Wagner 
Act  was  frequently  criticized  was  the  provision  in  it  under  which  only 
evidence  rather  than  substantial  evidence  as  is  required  in  the  Taft- 
Hartley  Act  was  required  to  make  a  finding  conclusive. 

Mr.  Herzog.  I  have  heard  the  criticism  made,  Senator,  of  the  old 
Board,  but  as  a  matter  of  fact  in  one  of  the  very  earliest  cases  the  so- 
called  substantial-evidence  rule  was  applied.  Indeed  I  think  it  was 
probably  the  Jones  &  Laughlin  case  in  which  the  constitutionality  of 
the  act  was  upheld,  and  I  am  also  advised  of  the  Consolidated  Edison 
case  which  came  down  a  year  or  tw^o  later,  so  that  that  word  "substan- 
tial" was  written  into  the  act  very  quickly  by  the  courts. 

Senator  Donxell.  Well,  there  certainly  would  be  no  objection  then 
in  having  the  law  expressly  stated  as  it  does  in  the  Taft-Hartley  Act 
that— 

the  findings  of  the  Boai'd  with  respect  to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  wliole  shall  be  conclusive. 

You  see  no  objection  to  that,  do  you  ? 

Mr.  Herzog.  I  don't  know  what  the  words  "on  the  record  considered 
as  a  whole"  mean,  Senator,  because  the  court  decisions  on  it  have  been 
pretty  slow  in  coming  out. 

It  may  be  that  makes  quite  a  difference.  Frankly,  I  do  not  know. 
If  the  Congress  wants  at  any  time  to  insert  the  words  "substantial 
evidence,"  it  is  perfectly  clear  that  no  one  could  question  that.  It  not 
only  makes  sense  but  it  is  probably  constitutionally  necessary.  The 
courts  have  simply  read  that  adjective  in,  in  any  case.. 

Senator  Donnell.  With  respect  to  the  general-counsel  provision, 
that  has  been  quite  fully  explored  by  Senator  Taft.  Under  the 
Wagner  Act,  that  is  to  say  the  act  that  is  restored  by  the  Thomas 
bill  now  before  us,  there  shall  be  a  general  counsel.  He  will  be 
an  emi)loyee  of  the  Board.    That  is  right,  isn't  it? 

Mr.  Herzog.  Well,  yes.  He  probably  would  be  simply  the  chief 
lawyer  of  the  Board  in  the  sense  of  legal  adviser. 

Senator  Donnell.  Yes ;  that  is  to  say,  he  will  be  employed  by  the 
Board  under  the  general  provision  authorizing  the  Board  to  employ 
the  agejits  and  attorneys.     Is  that  right  ( 


188  LABOR    RELATIONS 

Mr.  Herzog.  That  is  right,  Senator ;  yes. 

Senator  Donnell.  So  that  you  would  have  then  the  situation,  if 
the  Thomas  bill  shall  become  law,  of  the  very  person  who  prosecutes 
the  case  being  an  employee  of  the  body  before  which  that  case  is  tried. 

Mr.  Herzog.  Certainly. 

Senator  Donnell.  Yes. 

Mr.  Herzog.  But  of  course  the  general  counsel  under  the  old  act 
wouldn't  be  a  prosecutor.  The  prosecutor  was  a  regional  attorney, 
and  they  were  headed  up  to  an  assistant  general  counsel  in  Wash- 
ington. 

I  should  also  say,  to  be  completely  candid,  that  that  assistant  gen- 
eral counsel  in  charge  of  prosecution  himself  did  report  to  the  gen- 
eral counsel,  but  there  is  nothing  sacred  about  that  arrangement  and 
that  could  always  be  changed.  Both  of  them  could  still  be  responsible 
to  the  Board,  but  one  not  responsible  to  the  other. 

Now  if  the  Board,  Senator,  the  deciding  body,  the  person  not  doing 
the  prosecuting,  were  the  employee,  then  there  certainly  would  be 
somethiug  to  worry  about.  The  situation  you  describe  is  the  other 
way  round. 

Senator  Donnell.  Don't  you  think,  Mr.  Herzog,  it  is  a  very  un- 
wholesome and  undesirable  position  for  a  Board,  which  is  to  act  as 
the  court  in  passing  on  the  question  before  it,  to  employ  the  man  who 
produces  the  case  before  it  ?  Don't  you  think  that  is  an  unwholesome 
and  unwise  provision  ( 

JNIr.  Herzog.  If  I  thought  it  was  unwholesome  I  wouldn't  have  testi- 
fied as  I  did  a  moment  ago.     I  think  it  is  all  right. 

Senator  Donnell.  You  think  it  is  all  right '^ 

Mr.  Herzog.  I  think  the  main  thing  is  what  the  relationship  is  be- 
tween them.  Let's  suppose  that  this  man  does  a  rotten  job  in  prose- 
cuting or  trying  a  case  so  that  the  Board  doesn't  get  an  opportunity 
to  test  out  the  question  of  policy  that  it  would  like  to  test  on  the  best 
record  possible. 

Senator  Humphrey.  Would  the  Senator  yield? 

I  would  like  to  ask,  Is  the  National  Labor  Kelations  Board  a  court? 
Where  do  we  get  this  court  stuff  ? 

Senator  Donnell.  Well,  I  am  glad  you  raised  that  question.  Sena- 
tor. I  notice  the  witness  said  that  he  thinks  it  is  advisable  to  keep 
anything  that  "smells  like  a  court"— I  think  I  quoted  him  correctly — 
"out  of  the  labor-relations  field  or  out  of  the  National  Labor  Kelations 
Board  activities.'" 

Mr.  Herzog.  That  is  right. 

Senator  Donnell.  I  think  you  said  substantially  that. 

Mr.  Herzog.  That  is  correct. 

Senator  Donnell.  Mr.  Herzog,  don't  you  think  that  it  is  entirely 
proper  that  in  the  enforcement  of  legaf  rights  in  the  passing  upon 
litigated  questions,  upon  questions  of  fact  as  to  whether  or  not  the 
law  has  been  or  has  not  been  violated,  that  it  is  entirely  proper  that 
the  tribunal  that  shall  ultimately  determine  it  shall  be  a  court? 

Do  you  not  believe  it  is  highly  advisable  that  rules  of  evidence  shall 
prevail  both  for  the  protection  of  the  employer  and  the  employees. 
Is  that  not  true  ? 

Mr.  Herzog.  Of  course  I  believe  that  the  tribunal  that  ultimately 
passes  on  these  things  shall  be  a  court  and  that  is  what  the  Circuit 
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Court  of  Appeals  and  the  Supreme  Court  of  the  United  States  have 
to  do  when  tliey  "[et  a  chance  to  oet  the  Board  decision.  Most  em- 
phatically so.  Senator,  and  1  think  it  would  be  a  very  unhappy  situa- 
tion if  that  did  not  transpire,  but  I  do  not  believe  that  the  handlinj^ 
of  these  thinas  in  the  first  instance  can  be  most  etl'ectively  done  by  a 
body  which  operates  under  strictly  judicial  proceedinfjs. 

Senator  Donnell.  Do  you  not  think,  Mr.  Herzog,  that  for  the 
protection  of  the  rights  of  the  employer  and  the  employee  both  that 
there  should  be  definite  rules,  as  nearly  definite  as  possible  in  the  law 
as  to  what  type  of  evidence  will  support  a  finding  by  the  National 
Labor  delations  Board? 

Mr.  Herzog.  Well,  by  "what  type  of  evidence"  if  you  mean  sub- 
stantial evidence,  yes. 

Senator  Doxnell.  Yes. 

Mr.  Herzoo.  Certainly,  but  as  to  what  supports  a  finding,  I  cer- 
tainly think  that  is  a  correct  statement. 

Senator  Donnell.  Yes. 

Mr.  Herzoo.  As  to  what  sort  of  evidence  might  be  admissible,  I 
think  that  an  administrative  board,  like  a  court  sitting  without  a  jury, 
should  be  allowed  to  hear  something  which  would  not  be  permissible 
with  a  jury. 

Senator  Donnell.  But  as  to  the  quantity  of  evidence? 

Mr.  Herzog.  Surely. 

Senator  Donnell.  That  is  to  say  whether  it  should  be  substantial 
or  a  mere  scintilla,  you  see  no  objection  to  the  statute  providing  some- 
thing to  the  effect  that  in  order  for  a  finding  to  be  conclusive  it  must 
be  sup])orted  by  substantial  evidence;  do  you? 

Mr.  Herzog.  I  would  certainly  say  that  any  provision  that  wrote  in 
the  word  ''substantial"'  would  be  entirely  all  right  and  I  should  be 
very  happy  to  see  it. 

If  the  Board  decides  cases  without  substantial  evidence,  we  ought 
to  be  kicked,  and  kicked  very  hard.  Of  course  the  APA  has  in  effect 
that  provision.  I  forget  the  exact  phrasing  of  it.  I  did  not  bring 
that  statute  along  with  me. 

Senator  Donnell.  I  have  it  right  here  before  me  if  you  would  like 
to  refer  to  it,  Mr.  Herzog,  but  I  call  your  attention  for  the  record  here 
to  the  fact  that  the  Taft-Hartley  Act  does  use  the  word  "substantial'' 
as  applied  to  evidence  and  says — 

the  findings  of  the  Board  with  lespect  to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  tlie  record  considered  as  a  wliole  shall  be  conclusive. 

That  is  in  section  10-E. 

Senator  Humphrey.  Will  the  Senator  yield  again? 

Senator  Donnell.  I  yield  to  the  Senator  from  Oregon. 

Senator  Morse.  I  call  the  wntness'  attention  to  the  fact  that  I  think 
if  you  review  the  statute  and  its  history  you  will  find  that  the  sub- 
stantial-evidence rule  and  the  words  of  "on  the  record  considered  as 
a  whole"'  is  almost  veii)atim  the  language  of  the  Administrative  Pro- 
cedure Act  of  194G  and  the  language  of  the  connnittee  bill  which  we 
voted  out  of  committee  and  which  became  a  part  of  the  Taft-Hartley 
law.  Therefore  I  see  no  reason  for  the  witness  to  be  at  all  concerned 
about  the  language  "on  the  record  considered  as  a  whole"  because  it 
is  the  language  which  is  binding  on  other  administrative  tribunals,  and 
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if  the  witness  is  correct  in  his  observation — and  for  my  money  he  is — 
tliat  the  same  rnles  ought  to  apply  to  the  National  Labor  Relations 
Board  as  apply  to  other  administrative  tribunals,  then  I  don't  see  why 
he  should  have  any  objections  to  the  complete  language  of  the  Admin- 
istrative Procedure  Act. 

Mr.  Herzog.  I  have  no  objection  to  the  repetition  of  the  language  of 
the  Administrative  Procedure  Act  in  this  statute  if  that  is  thought 
desirable;  of  course  not. 

As  I  said  before,  I  didn't  have  the  APA  in  front  of  me  and  my 
memory  was  defective.  I  didn't  realize  the  language  was  substan- 
tially identical,  as  Senator  Morse  sa,ys  it  is. 

Senator  Donnell.  Mr.  Herzog,  this  morning  I  understood  you  to 
say  that  in  the  bill  now  before  the  committee  there  is  nothing  explicit 
requiring  the  union  to  bargain  collectively.  Am  I  correctly  quoting 
your  statement? 

Mr.  Herzog.  Yes. 

Senator  Donnell.  Is  there  anything  inferential  or  nonexplicit 
but  nevertheless  existent  in  the  proposed  bill  to  the  effect  that  the  union 
is  required  to  bargain  collectively? 

Mr.  Herzog.  I  don't  think  it  is  in  there.  Senator.  When  I  made 
that  remark  I  pointed  out  that  under  a  decision  of  the  Board  during 
the  Wagner  Act  period,  the  Times  Publishing  case,  the  Board  read 
into  the  employer's  obligation  to  bargain  some  obligation  on  the  part 
of  the  union  to  play  fair  on  its  side,  and  held  that  the  refusal  of  a  labor 
organization  to  negotate  or  bargain  in  good  faith  was  available  to  an 
employer  as  an  affirmative  defense  in  an  action  against  him  brought 
under  section  8  (5).  That  was  the  reason  I  alluded  to  that  case  this 
morning,  and  in  that  sense  I  meant  that  something  of  that  sort  might 
survive. 

Senator  Donnell.  But  so  far  as  the  language  of  the  proposed  bill 
now  before  the  committee  for  its  consideration  is  concerned,  there  is 
nothing  either  explicit  or  nonexplicit  requiring  a  union  to  bargain 
collectively^ 

Mr.  Herzog.  I  haven't  seen  it.  Senator.  Now  it  may  be  that  some 
other  witness  thinks  it  is  in  there  somewhere,  in  which  case  I  would 
like  to  see  his  testimony  and  comment  on  it  and  possibly  change  my 
own.      But  I  haven't  seen  it  there  in  so  many  words. 

Senator  Donnell.  Now  the  Taft-Hartley  bill  is  very  explicit  on  that 
subject ;  is  it  not? 

Mr.  Herzog.  Oh,  yes. 

Senator  Donnell.  Section  8  (a)  says: 

It  shall  be  an  unfair  labor  practice  for  an  employer  to  refuse  to  bargain  collect- 
ively with  the  representatives  of  his  employees  subject  to  the  provision  of  section 
9  (a). 

And  then  section  8  (b)  says: 

It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its  agents  to  refuse 
to  bargain  collectively  with  an  employer,  provided  it  is  the  representative  of  his 
employees  subject  to  the  provisions  of  section  9  (a). 

That  is  a  correct  quotation,  is  it  not? 
Mr.  Herzog.  I  am  sure  it  is.  Senator. 

Senator  Donnell.  You  mentioned  it  in  your  testimony  also,  at  page 
7  of  the  written  testimony,  something  that  I  do  not  understand,  and 
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1  would  like  for  you  to  tell  the  coniniittee  just  what  it  is  that  you 
mean,  Mr.  Ilerzog. 

-Perhaps  it  is  my  mere  iuability  to  understand. 

You  say  tlown  in  the  last  para<i;raph  : 

It  would  be  noted  also  that  neither  the  proposed  definition  of  secondary  boy- 
cott nor  the  language  as  to  the  proposed  unfair  labor  practices  makes  any 
specific  reference  to  picketing. 

Xow  I  ])ause  rit>ht  there  just  a  moment  to  ask  you  is  there  any  in- 
ferential i-eference  to  picket ino-  in  the  proposed  bill,  the  Thomas  bill, 
and  ill  that  connection  perhaps  I  should  read  the  next  sentence  of  your 
statement. 

Mr.  HkrzoCt.  Yes;  I  wish  you  would. 

Senator  Donnell.  Because  it  raises  a  question  which  I  am  not  clear 
on.     You  say  there : 

The  subject  nevertheless  appears  to  be  covered  liy  the  proposed  language  of  sec- 
tion S  (b)  because  it  extends  to  tlie  situation  in  which  a  union  "causes  or  at- 
tempts to  cause"  a  strike  or  secondary  boycott. 

Now,  confusion  and  inability  to  understand  that,  I  think  arises  from 
the  fact  that  I  fail  to  find  an}'^  such  section  8  (b)  or  any  such  language 
in  the  act.  Xow  I  may  have  overlooked  it.  and  I  should  like  to  know 
whether  it  is  in  there  and  if  I  have  overlooked  it. 

-Mr.  Herzoo.  Senator,  it  is  diflicult  to  trace  this  kind  of  amend- 
ment through  a  bill.     I  think  if  you  look  at  page  6 

Senator  Doxxei.l.  Is  this  it? 

Mr.  Hekzck;.  Senator  Thomas'  substitute,  S.  249. 

Senator  Doxnell.  Yes. 

Mr.  Hp.rzog.  If  you  look  at  page  6,  start  at  line  20,  toward  the  bot- 
tom of  the  page 

Senator  Dox'x-^ell.  Yes:  I  see  it  noM'. 

Mr.  Herzck;.  You  will  find  the  recitation  of  unfair  labor  practices 
by  unions.     I  think  that  must  be  the  sentence  to  wliich  I  was  alluding. 

Seiuitor  Dox'XELE.  Yes.  Xow  that  section  to  which  you  refer  in 
the  Thonuis  bill  reads  as  follows: 

It  shall  be  an  unfair  labor  practice  for  a  labor  organization  to  cause  or  attempt 
to  cause  the  employees  to  engage  in  a  secondar.v  boycott  or  a  concerted  work 
stoppage  to  compel  an  employer  to  bargain  with  a  particular  labor  organiza- 
tion as  the  representative  of  his  employees. 

Is  there  anytliing  in  that,  Mr.  Herzog,  that  you  see  that  even  re- 
motely refers  to  picketing^ 

Mr.  Herzoo.  Senator,  the  Taft-Hartley  law  doesn't  nse  the  word 
"picketing"  as  far  as  I  can  recall. 

Senator  Doxx'ell,  I  am  not  talking  about  that  one. 

Mr.  Herzoc.  I  know.  I  just  want  to  point  out  that  men  "^cfluse  or 
attempt  to  cause"  other  men  to  do  things  by  certain  methods,  and  if 
a  method  of  causing  people  to  do  something  happens  to  be  the  use 
of  picket  signs  rather  than  the  calling  of  a  strike  or  the  sending 
around  of  circulars  or  something  of  that  sort,  that  certainly  would 
be  one  way  to  cause  or  attempt  to  cause  it. 

That  is  why  I  said  I  think  it  is  ]^robably  implicit  in  there.  There 
may  be  some  other  questions  arising  under  that  partigraph  that  I 
have  menticmed,  but  it  seems  to  me  that  that  part  of  it  is  fairly 

Senator  Donxell.  Only  the  ])ai't  of  the  Tliomas  bill  that  you  think 
refers  to  picketing. 
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Mr.  Herzog.  Well,  I  would  like  to  be  perfectly  sure  about  that, 
Senator. 

Senato-r  Donnell.  May  we  leave  it  tliivS  way 

Mr.  Herzog.  Let  me  say  this.  Senator.  I  think  it  would  also  apply 
to  8  (b),  too,  which  starts  on  line  17  of  the  succeeding  page. 

Senator  DoNNEEL.  To  cause  or  attempt  to  cause  employees  to  en- 
gage in  a  secondary  boycott  or  a  concerted  work  stoppage  ? 

Mr.  Herzog.  It  doesn't  mention 

Senator  Taft.  Would  you  describe  what  khicl  of  picketing  and  how 
it  becomes  an  unfair  labor  practice  under  the  Taft-Hartley  law.  I 
just  want  to  get  it  clear  in  the  record,  and  I  am  not  entirely  clear 
myself. 

Mr.  Herzog.  Well,  you  have  got  several  possibilities.  Senator. 
Under  section  8  (b)  (i)  (A),  of  the  taft-Hartley  Act  is  construed 
by  the  Board  in  a  number  of  decisions,  including  tlie  leading  case  of 
the  Sunset  Line  Co.  which  came  down  some  months  ago,  picketing 
which  involves  violence  and  involves  mass  picketing  would  certainly 
be  covered  by  the  present  statute.    That  is  our  view  of  it. 

Senator  Taft.  Because  it  is  coercion. 

Mr.  Herzog.  Because  it  is  restraint  or  coercion;  correct. 

Senator  Taft.  Of  employees,  restraint  or  coercion  of  some  employees 
in  their  right  to  work  by  other  employees ;  is  that  right? 

Mr.  Herzog.  Yes ;  that  is  right. 

Senator  Douglas.  Would  the  Senator  yield  ?  Isn't  it  true  that  mass 
picketing  is  illegal  under  local  police  ordinances  and  the  common- 
law  provisions  even  without  any  Federal  act;  I  mean  the  streets  be- 
long to  the  citizens  as  a  whole,  and  it  is  illegal  for  any  one  group 
to  block  access  by  others.  Is  not  that  true,  that  mass  picketing  is 
illegal  by  local  ordinance,  and  by  the  general  common  law  ? 

Mr.  Herzog.  I  suppose  it  is.  I  don't  know  what  the  law  is  in  each 
State.  That  is  correct.  I  wasn't  conmienting.  however.  Senator 
Douglas,  upon  the  merit  of  it.  I  am  simply  saying  I  was  asked  where 
picketing  might  come  in  under  this  other  act. 

Senator  Douglas.  I  was  trying  to  clear  up  the  record  so  far  as  the 
Taft-Hartley  law  is  concerned. 

Mr.  Herzog.  Of  course,  the  States  can  control  those  things  if  they 
choose  to. 

Senator  Douglas.  Even  in  the  absence  of  State  legislation,  no  group 
of  men  have  the  right  to  block  the  access  of  citizens  to  the  streets, 
do  they? 

LTnder  the  common  law,  that  is  illegal.  Even  in  the  absence  of  State 
statutes,  local  police  magistrates  can  restrain  mass  picketing  and  can 
punish  mass  pickets;  isn't  that  true?  ^ 

Mr.  Herzog.  They  have  been  known  to  do  it. 
Senator  Humphret.  They  should  have. 

Senator  Douglas.  All  that  the  Taft-Hartley  law  does  is  to  substitute 
a  national  ordinance  for  a  series  of  local  provisions. 

Mr.  Herzog.  Well,  it  isn't  quite  a  substitute;  it  is  a  supplement. 
Senator  Douglas.  A  supplement. 

Senator  Donnell.  Mr.  Herzog,  I  want  to  refer  to  section  305  of  the 
Taft-Hartley  Act.  That  is  the  one  which  refers  to  strikes  by  Govern- 
ment employees.  Is  there  any  employee  in  your  own  department  who 
is  a  member  of  a  union  ? 
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Mr.  Herzog.  I  don't  knoAv,  Senator. 

Senator  Doxxelj..  You  have  no  knowledge  of  any  such  member- 
ship in  the  list  of  employees  of  the  National  Labor  Relations  Board? 

Mr.  Hei^zog.  Well,  1  do  know  that  some  of  our  own  employees  be- 
long to  National  Labor  Relations  Board  Employees'  Organization,  or 
something  like  that,  which  is  an  inside  group  not  affiliated.  For  all 
I  know,  some  of  our  employees  may  belong  to  affiliated  unions  of 
the  A.  F,  of  L.  or  CIO.  I  have  no  knowledge  as  to  that.  I  do  know 
that  a  great  many,  conceivably  a  majority,  belong  to  this  other  group 
which  sometimes  takes  up  grievance  problems  with  the  Board. 

Senator  Donxell.  Do  you  have  any  idea,  Mr.  Herzog,  how  many 
unionized  Government  employees  there  are  now? 

Mr.  Hehzog.  I  don't  have  the  faintest  idea;  I  am  sorry. 

Senator  Doxxele.  The  Taft-Hartley  bill  makes  it  unlawful,  does 
it  not,  for  any  individual  employed  by  the  United  States  or  any  agency 
thereof,  including  wholly  owned  Government  corporations,  to  partici- 
pate in  any  strike?    It  so  states  in  section  305,  does  it  not? 

Mr.  Herzog.  Yes:  I  am  reading  it.    Yes,  sir. 

Senator  Doxxell.  That  provision  in  the  succeeding  sentence,  which 
I  shall  not  quote  in  order  not  to  encumber  the  record,  is  omittecl  in  the 
bill  now  before  this  committee,  is  it  not  ? 

Mr.  Herzog.  That  is  right. 

Senator  Dox^xell,  So  that,  if  the  bill  now  pending  before  the  com- 
mittee shall  be  enacted,  there  will  be  a  repeal  of  the  prohibition  of 
strikes  by  Government  employees;  is  that  right? 

Mr.  Herzog.  There  certainly  will  be  a  repeal  of  this  provision, 
Senator.  I  don't  know  whether  another  one  exists.  I  am  not  sug- 
gesting that  it  does.     I  simply  am  ignorant  on  the  subject. 

Senator  Doxx'ell.  You  clo  not  know  of  any  other,  do  you  ? 

Mr.  Herzog.  I  do  not  personally  know  of  any,  no,  sir. 

Senator  Tatt.  It  was  put  in  nearly  every  appropriation  bill  for 
several  years,  but  I  think  those  bills  have  all  expired. 

ISIr.  Herzog.  They  were  in  riders,  were  they,  to  appropriation  bills. 
Senator  ? 

Senator  Taft.  Yes. 

Mr.  Herzog.  I  am  glad  Senator  Taft  mentioned  that,  because  I  knew 
I  had  seen  it  somewhere  .before.  That  does  refresh  my  recollection  as 
to  where  it  was. 

Senator  Doxxell.  Now,  how  long  have  you  been  the  head  of  the 
National  Labor  Relations  Board;  about  2  years? 

ISIr.  Herzog.  Well,  I  have  been  Chairman  of  it  for  3  years  and  7 
months. 

Senator  Dox^nell.  Yes,  sir. 

Do  you  care  to  express  your  opinion  as  to  the  advisability  of  re- 
pealing a  provision  prohibiting  strikes  by  Government  employees? 

Mr.  Herzog.  I  would  prefer  not  to.  Senator.  We  have  no  such 
problem  at  the  Board,  I  think. 

Senator  Doxxeix.  Mr.  Herzog,  Senator  Taft  asked  you,  this  morn- 
ing. :'  opostion  which  T  don't  think  was  answered  at  the  time.  I  would 
like  to  have  it  answered,  if  you  will  be  kind  enough  to  do  so.  I  think 
he  asked  you  what  were  your  reasons  for  thinking  that  it  is  not  advis- 
able to  have  the  National  Labor  Relations  Board  m  the  Labor  Depart- 
ment.    Would  you  mind  answering  that  question? 
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Mr.  Herzog.  No.  I  want  to  say  again  what  I  said  when  Senator 
Taft  opened  the  subject  this  morning,  that  I  am  lOiaware  of  any  dif- 
ference of  opinion  between  Secretary  Tobin  and  myself  on  this  subject. 
In  saying  what  I  have  to  say  as  to  why  I  think  it  would  be  better  if 
w^e  were  not  in  the  Department,  I  don't  want  it  to  be  understood  as 
being  in  conflict  with  anything  he  may  say. 

Senator  Donnell.  I  assume  you  are  testifying  to  what  you  think, 
regardless  of  what  he  may  think  ? 

Mr.  Herzog.  That  is  correct,  but  I  just  want  to  make  it  very  clear 
that  this  is  not  in  the  context  of  controversy  between  us. 

Senator  Donnell.  But  you  are  going  to  give  us  your  independent 
opinion  regardless  of  what  the  Secretary  may  think  on  the  subject. 

Mr.  Herzog.  Of  course;  certainly. 

Senator  Donnell.  I  would  just  like  for  you  to  do  that,  then,  if  you 
will,  please. 

]Mr.  Herzog.  I  have  discussed  this  matter  with  him  informally  at 
various  times.  The  Board  would  regret  going  into  any  department 
■of  the  Government. 

I  think  I  should  point  out  to  the  committee,  although  most  of  you 
probably  know  it,  that  the  Board  has  never  been  in  the  Labor  Depart- 
ment, it  is  a  little  different  from  the  problem  that  the  conunittee  was 
considering  yesterday  on  the  Conciliation  Service. 

Here  again,  although  I  don't  think  tlie  argument  appealed  to  Sena- 
tor Taft  when  we  were  discussing  internal  ])rocedures  of  the  Board,  I 
would  like  to  say  that  I  don't  see  why  the  NLRB  should  be  put  in  any 
other  department,  in  any  de])artment  of  the  Government,  if  the  other 
large  connnissions,  like  the  Federal  Trade  Commission  and  the  Mari- 
time Commission  and  so  on,  are  not  put  in  other  departments. 

Senator  Humphrey.  Will  the  Senator  yield  ? 

Senator  Donnell.  I  would  like  to  just  pursue  this,  if  I  might,  just 
a  moment. 

Senator  Hu3ipiiret.  Isn't  this  immaterial  ?    It  is  not  in  the  bill. 

Senator  Donnell.  I  am  coming  to  the  Mediation  and  Conciliation 
Service  in  a  moment.  I  want  to  get  his  ideas  as  to  why  he  thinks  the 
JS'LEB  should  not  be  in  tlie  Department  of  Labor. 

Senator  Humphrey.  I  don't  think  anybody  has  asked  for  that. 

Senator  Donnell.  The  bill  does  call  for  the  Mediation  and  Concilia- 
tion Service,  and  I  think  very  largely  the  same  reasoning  will  apply  to 
both. 

Is  it  not  true,  Mr.  Herzog,  that  you  would  regard  it  as  inadvisable 
that  the  National  Labor  Relations  Board,  which  has  to  do  with  con- 
troversies between  management  on  the  one  hand  and  labor  on  the  other 
hand,  should  be  placed  in  a  department  which  has  as  its  purpose  the 
fostering,  promotion,  and  the  development  of  the  welfare  of  one  of 
those  groups  of  citizens  ? 

Mr.  Herzog.  I  would  regret  having  the  Board  placed  in  the  De- 
partment of  Labor,  Senator. 

Senator  Donnell.  And  you  would  regard  my  statement  that  it 
would  be  unwise  to  do  so,  because  of  the  fact  that  the  De]:>artment  of 
Labor  has  as  its  duty  the  promotion  and  the  development  of  the  welfare 
of  one  of  those  groups  ?  I  say,  you  would  regard  that  as  an  important 
reason  why  you  think  it  would  be  unfortunate  to  place  your  Board  in 
that  Department;  is  that  right? 
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Mr.  Herzog.  It  would  be  one  resisou ;  yes ;  and  I  say  that  without  any 
question  as  to  the  basic  impartiality  of  the  present  Secretary  of  Labor 
or  his  two  })redecessors. 

Senator  Doxnell.  In  other  words,  it  would  naturally  arouse  at 
Wast  a  fear  or  a  possible  suspicion  on  the  part  of  groups  in  our  })oi)u- 
lation  that  matters  comino;  before  your  Board  would  not  be  decided 
impartially  regardless  of  whetlier  they  would,  in  fact,  be  so  decided; 
is  that  not  true  i 

Mr.  Herzog.  I  think  that  probably  would  happen.  Of  course,  it 
has  happened  anyway. 

Senator  Donxell.  But  you  do  regard  it  particularly  that  if  your 
Board  were  placed  in  the  Department  of  Labor,  the  possibility  and 
probability  of  such  a  fear  and  suspicion  would  be  increased.  That  is 
correct,  is  it  not? 

Mr.  Herzog.  Well,  I  think  that  is  very  likely ;  yes.  I  really  haven't 
thought  about  it  very  nmch.  Senator,  because  I  haven't  regarded  it  as 
a  matter  in  controversy,  but  I  think  that  is  right. 

Senator  Donxell.  Is  there  any  relief  under  the  Wagner  Act  for  a 
peison  who  belongs  to  a  union  and  is  expelled  from  that  union  for  re- 
fusal to  pay  a  political  assessment  ? 

Mr.  Herzog.  Xo. 

Senator  Doxx'ell.  In  regard  to  the  secondary 

Mr.  Herzog.  By  the  way.  Senator,  my  answers  to  your  questions  on 
the  Labor  Deiwrtment  and  the  NLRB  are  not  to  be  construed  as  an 
observation  by  me  on  the  subject  of  the  Conciliation  Service. 

Senator  Doxxell.  I  understand. 

Mr.  Herzog.  I  mention  that  because  you  said  you  were  asking  it  be- 
cause of  the  relationship  between  the  two,  and  I  think  it  would  be  very 
presumptuous  of  me  to  intrude  myself  even  by  implication  into  a  differ- 
ence of  opinion  between  two  such  good  friends  of  mine  as  Mr.  Ching 
and  Mr.  Tobin. 

Senator  Dox'^x'ell.  Yes;  I  am  not  asking  you  to  make  any  such  ex- 
pression. 

Mr.  Herzog.  I  didn't  want  my  testimony  even  to  be  regarded  as  an 
indirect  comment  on  that,  because  I  think  really  it  is  none  of  my  busi- 
ness. 

Senator  Doxx^ell.  But  the  point  I  had  in  mind  was.  to  my  mind  the 
reasoning  which  you  have  given  us  today  in  support  of  your  view  as  to 
the  inadvisal)ility  of  your  Board  being  in  the  Labor  Department  which, 
to  my  mind,  has  some  bearing  and  persuasiveness  on  the  other  ques- 
tion. I  am  not  asking  you  to  express  yourself  on  that  particular  phase 
of  it. 

Mr.  Herzog.  Of  course,  there  is  the  additional  difference.  This 
Board  is  a  quasi-judicial  agency.  That  situation  is  not  present  in  the 
other  case. 

Senator  Doxx'ele.  But  both  of  the  two  services,  nameh^^,  the  Nation- 
al Labor  TJelations  Board  and  the  Mediation  and  Conciliation  Service 
deal  both  with  management  and  labor.     'J'hat  is  true,  is  it  not? 

Mr.  Herzog.  Surely. 

Senator  Doxxell.  That  is  all,  Mr.  Chairman. 

Mr.  Herzog.  Thank  you,  Senator. 

The  Chairmax.  Thank  you  very  much,  Mr.  Herzog,  for  coming. 

Are  there  any  other  questions? 
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Senator  Douglas.  I  have  a  few  simple  questions. 

The  Chairman.  Excuse  me,  Senator  Douglas. 

Senator  Douglas.  I  have  a  few  simple  questions,  and  with  no  re- 
flection on  previous  questions  that  have  been  asked,  I  think  it  might 
be  well  if  we  saw  the  forest  and  did  not  lose  sight  of  the  forest  for  the 
trees  of  individual  amendments.  I  would  like  to  make  a  preliminary 
observation,  and  then  ask  a  few  questions. 

Senator  Thomas'  bill  calls  for  the  repeal  of  the  Taft-Hartley  law 
and  for  the  reenactment  of  the  Wagner  Act.  As  I  see  it,  the  purpose 
of  the  Wagner  Act  is  a  double  one. 

It  was,  first,  to  provide  that  workers  who  exercised  the  legal  right 
of  joining  a  union  or  being  active  in  a  union  should  not  be  discrim- 
inated against  economically  by  their  employer,  by  either  being  fired 
or  denied  promotion  because  of  this  activity. 

Is  it  not  true  that  prior  to  the  Wagner  Act  workers  in  a  great  many 
cases  could  exercise  their  legal  freedom  to  join  unions  only  at  the 
expense  of  losing  their  job  ?     Isn't  that  true  ? 

Mr.  Herzog.  Definitely  so,  and  of  course 

Senator  Taft.  What  was  that  question  ? 

Senator  Douglas.  That  workers  prior  to  the  passage  of  the  Wag- 
ner Act  in  1935  could  exercise  a  legal  freedom  to  join  a  union  or  be 
active  in  union  affairs,  only  at  the  expense  of  being  fired  by  their 
employers  or  being  denied  promotion,  and  that,  as  a  practical  matter, 
they  exercised  their  legal  freedom  at  great  economic  disadvantage  to 
themselves. 

Mr.  Herzog.  That  is  correct.  Before  1937,  of  course,  any  statutes 
prohibiting  that  sort  of  thing  would  have  been  held  unconstitutional, 
and  there  hadn't  been  very  many  such  statutes. 

Senator  Douglas.  And  the  first  purpose  of  the  Wagner  Act  was 
therefore  to  prohibit  employers  from  discriminating  against  workers 
if  they  did  that  which,  in  other  respects,  was  legal,  and  to  make 
them  economically  as  well  as  legally  free  to  take  part  in  the  activity 
of  unions ;  isn't  that  true  ? 

Mr.  Herzog.  I  think  that  is  true.  I  would  like  to  make  one  minor 
correction.    It  isn't  really  a  correction ;  it  is  a  comment. 

I  suppose  that  the  philosophy  behind  the  Wagner  Act,  and  certainly 
the  basis  Upon  which  the  Supreme  Court  upheld  its  constitutionality 
in  1937,  was  less  the  sentimentally  appealing  argument  about  the 
individual  joining  a  labor  organization  than  the  need  for  collective 
bargaining  as  the  public  policy  of  the  United  States. 

In  order  to  accomplish  that  status  for  collective  bargaining,  ob- 
viously it  was  necessary  to  protect  men  who  joined  unions.  Otherwise, 
you  would  never  get  to  the  collective  bargaining  point,  but  the  ap- 
proach, I  think,  came  a  little  bit  the  other  way.  The  individual  got 
taken  care  of  in  the  process. 

Senator  Douglas.  That  leads  me  to  the  second  and  major  feature 
of  the  AVagner  Act  which  was  providing  the  mechanism  to  determine 
whether  or  not  the  workers  in  a  given  unit  wanted  to  bargain  collec- 
tively, and  if  they  did,  to  make  it  an  obligation  upon  the  part  of 
the  employer  to  bargain  with  them. 

As  I  see  it,  prior  to  the  Wagner  Act  a  group  of  workmen  could 
combine  together  and  join  a  union  although  at  great  economic  dis- 
advantage in  some  cases  to  themselves,  but  when  they  faced  the  em- 
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ployer,  the  employer  could  say,  "You  do  not  represent  the  workmen 
and  I  do  not  choose  to  bargain  with  you,"  and  he  was  legally  free  not 
to  bargain  with  them. 

The  Wagner  Act  said  if  the  workers  had  a  free  and  fair  election 
and  if  by  majority  vote  they  chose  a  given  union  to  represent  them,  then 
it  was  an  obligation  on  the  part  of  the  employer  to  at  least  sit  down  and 
in  good  faith  try  to  reach  an  agreement;  not  that  he  had  to  reach  an 
agreement,  not  that  he  had  to  agree  to  the  union  terms  which  were 
proposed,  but  that  he  should  merely  sit  down  and  try  to  reach  an 
agreement.    Isn't  that  true? 

Mr.  Herzog.  Yes. 

Senator  Douglas.  Does  not  that  principle  also  seem  correct? 

Mr.  Herzog.  Oh,  surely. 

Senator  Douglas.  Now,  if  we  accept  these  two  fundamental  prin- 
ciples where  do  we  go  ?  It  is  true  that  as  unions  increased  in  strength, 
you  began  to  have  certain  difficulties.  Let  me  put  this  in  the  form  of 
a  question.  Is  not  one  difficulty  the  fact  that  in  certain  cases  where 
the  workers  inside  a  bargaining  unit  chose  a  given  union,  A,  to  repre- 
sent them,  that  union  B  by  blocking  material  going  in  or  coming  out 
would  try  to  change  the  choice  of  a  bargaining  representative  by  the 
workers  inside  the  plant?    Wasn't  that  a  difficulty? 

Mr.  Herzog.  Yes ;  and  one  that  is  rather  shocking,  especially  if  the 
original  choice  is  based  upon  a  Government  determination  or  Gov- 
ernment election. 

Senator  Douglas.  We  had  the  anomalous  situation  that  though 
the  employer  should  be  restrained  from  interfering  with  the  choice 
of  a  bargaining  representative  by  the  employees,  that  outside  unions 
nevertheless  could  do  so;  isn't  that  true? 

Mr.  Herzog.  That  is  right,  and  the  employer  who  tried  to  bargain 
in  good  faith  with  -the  union  that  the  Board  had  certified  was  put  in 
a  very  difficult  position  for  tr3ang  to  comply  with  the  veiy  law  itself. 

Senator  Douglas.  Yes. 

]Mr.  Herzog.  Of  course,  the  incumbent  union  was  also  put  in  a 
difficult  position. 

Senator  Dougl^\s.  Now,  is  it  not  one  of  the  basic  purposes  of  these 
amendments  which  have  been  presented  by  Senator  Thomas  to  strike  at 
this  abuse  and  to  prohibit  union  B  from  trying  to  change  the  choice 
of  bargaining  representatives  made  by  employees  inside  of  plant  X 
if  they  have  already  chosen  A? 

Mr.  Herzog.  That  is  one  of  the  amendments  in  the  substitute  249. 

Senator  Douglas.  Now,  in  your  judgment,  are  the  enforcement  pro- 
visions to  prohibit  iniion  B  from  trying  to  change  the  minds  of  the 
people  inside  plant  X  adequate,  in  your  judgment  ? 

Mr.  Herzog.  I  think  so,  Senator.  I  would  want  to  study  that  a  little 
more  in  terms  of  our  experience  with  similar  cases  before  I  said  that 
as  an  absolute  certainty,  but  I  think  they  are, 

Seuator  Dou(;l\s.  That  is.  the  Board  will  issue  an  order  when  up- 
held by  the  circuit  court.  The  circuit  court  can  restrain  the  unions 
from  so  acting ;  isn't  that  true  ? 

Mr.  Herzog.  Yes;  the  real  problem,  Senator  Douglas — I  have  to 
get  back  to  this — is  how  fast  the  Board  can  work  on  these  things.  If 
we  should  be  administering  a  provision  like  that.  I  think  we  would  owe 
it  to  the  country,  the  Congress  and  the  President,  to  provide  some 
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sort  of  priority  for  that  sort  of  proceeding,  even  though  it  was  not 
imposed  by  statute  as  simihir  priorities  are  imposed  today.  With  that 
one  difficulty  frankly  stated  to  you,  I  would  say  it  is  all  right. 

Senator  Douglas.  Now,  another  difliculty  that  developed,  perhaps 
more  in  intrastate  commerce,  was  the  quarreling  between  unions  as  to 
who  should  have  jurisdiction  over  certain  pieces  of  work,  over  jobs. 

Mr.  Herzog.  Yes. 

Senator  Dotjglas.  There  was  no  protection  against  that  in  the  Wag- 
ner Act,  was  there  ? 

Mr.  Herzog.  None. 

Senator  Douglas.  But  this  act  tries  to  provide  it. 

Mr.  Herzog.  Yes. 

Senator  Douglas.  So  that  these  two  features,  these  amendments, 
while  built  on  the  Wagner  Act,  aim  to  remove  abuses  which  developed 
and  to  produce  a  situation  in  which  employers  will  be  protected  and 
in  which  worloiien  can  be  protected  so  that  they  will  not  be  fought 
over  by  rival  organizations;  isn't  that  true? 

Mr.  Herzog.  I  think  these  changes  will  have  that  effect. 

Senator  Douglas.  So  that  the  act  really  steps  forward  from  the 
Wagner  Act,  and  in  the  tradition  of  the  Wagiier  Act  makes  improve- 
ment upon  it. 

Mr.  Herzog.  Oh,  yes ;  I  would  say  that. 

Senator  Smith.  Mr.  Chairman,  there  is  one  question  I  overlooked. 
Title  IV  of  the  so-called  Taft-Hartley  Act  provides  for  the  creation 
of  a  joint  committee  to  study  and  report  on  the  problem  affecting 
friendly  labor  relations  and  productivity. 

In  section  402  of  that  act  it  recites  a  number  of  areas  where  it  is 
suggested  investigations  be  made.  I  have  been  very  much  interested 
in  that  from  the  beginning  of  this  legislation  2  years  ago,  because  I 
feel  the  thing  we  should  be  driving  at  is  to  find  out  how  we  can  improve 
the  condition  of  workingmen  throughout  the  country,  protect  them 
and  build  up  those  relationships  which  bring  friendly  relations  which 
I  know  you  are  eager  to  see,  and  I  am  wondering  whether  you  approve 
the  omission  of  a  continuing  congressional  committee  to  go  into  these 
areas  and  make  such  studies,  such  as  our  study  of  the  welfare  fund, 
our  study  of  special  industries.  We  have  studied  incentives  and  we 
have  studied  profit-sharing  plans. 

We  have  made  reports  in  those  fields  which  I  thought  were  very 
constructive,  and  it  seems  to  me  that  a  continuing  program  of  that 
kind  is  what  we  need  here,  and  we  should  not  keep  our  minds  so  much 
on  the  weapons  of  war  between  the  two  warring  factions  but  rather 
we  should  cret  into  the  question  of  how  we  can  cooperate  better  between 
management  and  labor. 

Do  you  approve  leaving  out  the  provision  for  that  kind  of  a  con- 
tinuing study  ? 

Mr,  Herzog,  Any  program  that  is  dedicated  to  objective  study  is 
bound  to  be  a  good  program,  Senator,  especially  in  a  field  of  this 
kind. 

As  to  whether  the  Congress  of  the  United  States  should  continue 
Vith  a  joint  committee  with  which  it  has  now  experimented  for 
approximately'  a  year  and  a  half  is  something  on  which  I  think  some- 
one in  the  executive  branch  of  the  Government  ought  probably  not  to 
express  an  opinion.     That  some  studies  of  that  kind  should  be  con- 
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tiiiued  by  the  Government  seems  to  be  very  clear.  I  have  read,  of 
course,  the  committee  reports  and  those  minority  views  that  have 
been  expressed.  I  liave  also  read  the  special  comments  of  Senator 
Ives  on  what  liappened  in  the  committee. 

I  know  from  experience  in  the  State  of  New  York,  which  some  of 
you  have  lieard  about  before,  that  a  committee  of  that  kind  can,  if  it 
sets  itself  certain  troals,  do  an  extremely  creative  job.  Whether  it  is 
a  good  thing  to  do  or  a  bad  thing  to  do,  1  don't  know. 

On  your  other  statement  that  studies  should  be  made  of  the  instru- 
ments of  peace  rather  than  instruments  of  war,  of  course  1  agree 
completely.  I  think  some  of  the  studies  that  have  been  made,  for 
example,  by  the  National  Planning  Association — I  think  only  three 
or  foui'  have  been  issued  so  far — are  extremely  valuable  in  showing 
what  can  be  done  to  create  a  healthy  situation.  It  has  a  lot  of 
analogies  to  what  our  doctor  friends  are  up  against  all  the  time. 

Unless  they  are  interested  in  preventive  medicine,  they  spend  all 
their  time  seeing  sick  people,  and  the  members  of  the  National  Labor 
Relations  Board  have  that  precise  experience.  In  fact,  nobody  gets 
a  case  as  far  as  Washington  unless  he  is  really  pretty  sick. 

Senator  Smith.  I  am  much  more  profoundly  interested  in  that 
approach  and  how  it  will  bring  about  more  cooperation  between 
management  and  labor  than  I  am  in  simply  considering  a  balance 
of  power,  and  then  saying  to  these  people :  ''Here  are  the  rules ; 
go  to  it,  and  may  the  strongest  wnn.''  It  is  not  a  question  of  what 
is  right  but  who  is  the  strongest. 

]\Ii'.  Herzog.  Senator,  you  have  got  to  have  some  balance  of  power. 

Senator  Smith.  But  not  emphasis  on  it. 

Air.  Herzog.  You  have. got  to  have  some  balance  of  power  before 
you  have  cooperation,  because  coo])eration  between  the  lion  and  the 
lamb  isn't  really  cooperation.  I  suppose  what  we  would  like  is  a 
couple  of  lambs  instead  of  a  couple  of  lions. 

Senator  Smith.  I  think  that  that  would  be  better. 

Mr.  Herzog.  I  don't  think  you  are  going  to  get  it  in  the  twentieth 
century. 

Senator  Morse.  Mr.  Chairman,  I  would  like  to  ask  the  witness  a 
couple  of  questions  now  that  this  matter  of  a  continuing  committee  has 
been  raised. 

Mr.  Herzog,  what  do  you  think  the  relationship  should  be  between 
the  so-called  Avatchdog  committee  and  the  National  Labor  Relations 
Board  ? 

Mr.  Herzog.  This  is  on  the  assumption  such  a  committee  continues, 
of  course. 

Senator  Morse.  I  haven't  an}-  doubt  such  an  amendment  will  be 
offered. 

ISIr.  Herzog.  I  think  that  the  relationship  should  obviously  be  a 
friendly  one,  that  the  relationship  should  be  most  certainly  not  of  a 
sort  which  might  create  even  in  the  conscious  or  subconscious  of  the 
administrators  am'  feeling  of  pressure  to  reach  certain  types  of  results. 

1  think  it  should  be  an  approach  which  looks  toward  self-analysis 
and  not  toward  self-justiHcation.  It  should  be  an  approach — I  hate 
to  repeat  the  same  thing — such  as  I  exjierienced  with  Senator  Ives 
when  he  was  chairman  of  a  committee  in  the  State  of  New  York.  Some 
of  vou  lune  heard  me  say  that  several  times.     That  to  me  is  the  model, 
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and  rather  tlian  bore  you  with  loug  stories  on  the  subject,  I  would 
refer  you  to  reports  of  that  committee. 

It  was  bipartisan.  It  reached  all  its  decisions  unanimously,  and 
the  relations  with  the  administrative  agencies  in  that  one  State  were 
very  satisfactory.  That  would  be  my  own  notion  of  what  would 
be  the  best  way  to  do  it. 

Senator  Morse.  Mr.  Herzog,  if  such  a  watchdog  committee  takes  it 
upon  itself  to  interview  the  National  Labor  Relations  Board  in 
respect  to  its  policies,  in  respect  to  its  reasons,  theories  as  to  why 
it  has  reached  certain  decisions  already  announced,  is  there  not  the 
ever-present  danger  that  not  only  members  of  the  Board  and  members 
of  the  Staff  but  parties  before  the  Board  may  assume  that  the  Board 
is  acting  under  pressure  ? 

INIr.  Herzog.  Yes ;  there  is  that  danger. 

Senator  Morse.  Do  you  think  that  the  Board  should  at  anytime  be 
questioned  by  a  so-called  watchdog  committee  as  to  a  decision  it  has 
already  rendered  ? 

Mr.  Herzog.  Well,  of  course.  Senator  Morse,  the  word  "watchdog" 
crept  into  the  verbiage  of  this  situation  at  a  certain  point  in  1947, 
and  established  a  picture  in  the  minds  of  the  public  and  perhaps  of 
the  parties  involved  that  almost  suggests  what  the  function  of  the 
committee  is. 

Senator  Morse.  You  can  give  the  flower  another  name  if  you  want 
to.  Call  it  anything  you  want  to.  I  am  talking  about  what  I  think 
is  a  very 

Mr.  Herzog.  My  point  is  if  it  is  a  watchdog  committee  then  it  has 
got  to  watch. 

Senator  Morse.  My  question  goes  to  whether  or  not  you  think  it  is 
a  good  policy  to  have  a  quasi-judicial  board  brought  before  a  congres- 
sional committee  and  examined  in  regard  to  the  reasons  that  may  have 
led  the  Board  to  render  a  certain  decision  or  take  a  certain  adminis- 
trative course  of  action. 

Mr.  Herzog.  I  have  no  particular  personal  objection  to  anything 
of  that  kind.  I  see  no  reason  why  any  congressional  committee  can't 
talk  to  any  administrator  about  any  problem,  whether  it  is  a  joint 
committee,  watchdog  committee,  or  whatever  it  is  called. 

The  difficulty  arises  when  the  powers  of  a  committee  are  created 
so  as  to  make  it  possible  for  that  committee  to  feel  that  it  can  question 
the  Board  about  a  decision.  Yet  it  seems  to  me  that  once  a  decision 
is  issued  it  is  out,  and  the  public  and  the  press  can  question  us. 

A  very  offensive  thing,  of  course,  would  be  for  the  Board  to  be 
questioned  or  compelled  in  any  one  direction  about  a  case  before  it  is 
decided. 

Senator  Morse.  That  would  be  bad,  too,  but  I  certainly  disagree  with 
your  conclusion  if  you  think  that  questioning  the  Board  about  its 
decisions  after  they  are  rendered  will  not  endanger  future  decisions. 

Mr.  Herzog.  Well,  I  didn't  say  I  was  in  favor  of  it.  Senator.  I 
simply  said  that  I  thought  if  a  regular  committee  of  Congress  could 
do  it — I  suppose  it  lias  been  done  for  years  with  the  National  Labor 
Relations  Board — I  don't  think  it  makes  much  difference  whether  it 
is  a  joint  committee,  or  a  regular  committee  of  the  Senate  or  of  the 
House. 
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If  all  of  it  is  to  stop,  I  suppose  it  would  be  better  if  all  adminis- 
trators were  put  in  the  same  position  as  courts  are  and  weren't 
questioned. 

One  always  gets  tliat,  Senator,  sometimes  from  labor  committees 
of  the  individual  Houses,  sometimes  from  Appropriations  Committees. 

I  have  always  been  treated  with  great  courtesy  in  those  situations 
and  that  makes  me  not  object  too  much.  I  think  it  would  be  safer 
from  the  point  of  view  of  complete  independence  of  the  Administrator, 
of  course,  if  that  sort  of  matter  were  not  raised.  The  courts  are  there 
to  review  us. 

Senator  Morse.  I  will  get  to  the  over-all  problem  in  a  moment, 
Mr.  Herzog,  but  I  want  to  dwell  on  this  point  a  moment  longer.  It  is 
true,  is  it  not,  that  the  National  Labor  Relations  Board  is  a  quasi- 
judicial  tribunal,  what  we  call  in  the  law  a  quasi-judicial  tribunal. 

^Ir.  Herzog.  I  would  say  so ;  yes. 

Senator  Morse.  And  when  exercising  its  judicial  functions  as  con- 
trasted with  its  administrative  functions,  it  ought  to  follow  the  same 
rules  as  to  judicial  independence  as  characterized  in  a  court.  Do  you 
deny  that  ? 

]NIr.  Herzog.  No  ;  of  course  it  should. 

Senator  Morse.  Would  you  agi^ee  that  it  certainly  would  not  be 
good  policy  for  committees  of  the  Congress  to  call  before  them  mem- 
bers of  Federal  courts  and  ask  them  questions  in  regard  to  why  they 
rendered  certain  decisions  or  what  their  policies  were? 

]Mr.  Herzoc;.  It  would  be  bad. 

Senator  Morse.  It  certainly  would  violate,  would  it  not,  our  notion 
of  separation  of  powers  in  our  system  of  government  ? 

Mr.  Herzog,  Yes ;  I  think  I  know  where  you  are  leading,  Senator, 
I  suppose  if  we  are  a  quasi- judicial  Board  they  could  ask  us  quasi 
questions. 

Senator  Morse.  I  just  don't  happen  to  think  that  this  is  a  light 
matter. 

Mr.  Herzog.  I  don't  either. 

Senator  Morse.  I  happen  to  think  that  this  trend  in  the  Congress 
of  the  United  States,  to  place  this  type  of  restriction  on  quasi-judicial 
tribunals,  is  threatening  the  separation-of -powers  doctrine  in  this 
country  and  is  always  going  to  be  a  threat  to  the  exercise  of  the  truly 
judicial  function  in  respect  to  those  issues  which  are  given  over  to  the 
jurisdiction  of  a  quasi- judicial  tribunal,  I  want  to  say  that  as  far  as 
I  am  concerned  I  shall  always  be  heard  to  protest  calling  of  the 
National  Relations  Board  before  any  congressional  committee,  watch- 
dog or  not.  for  the  purpose  of  discussing  with  that  Board  the  reasons 
that  may  have  caused  it  in  its  judicial  capacity  to  reach  a  decision. 
I  think  it  threatens  to  undermine  this  whole  notion  of  decisions  by  an 
administrative  law  board  being  reached  judicially  and  it  adds  u[),  in 
my  judgment,  to  a  threat  of  political  pressure  being  placed  upon 
administrative  tribunals. 

Senator  Smith.  Mr.  Herzog,  might  I  just  add  to  that,  I  agree  with 
everything  Senator  Morse  has  said.  I  served  on  this  congressional 
committee  and  I  never  thought  our  function  gave  us  any  power  what- 
ever to  summon  your  Board  before  us  in  matters  of  that  kind. 

We  are  limited  l)y  section  402  to  certain  things  and  to  study  the 
administration  and  opeiation  of  existing  Federal  laws. 
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As  I  recall,  we  asked  your  advice  in  certain  matters  of  policy,  but 
1  never  thought  we  were  in  any  way  trying  to  question  decisions  you 
made.    Am  I  mistaken  in  that  ? 

Mr.  Herzog.  I  personally  never  got  any  questions  on  decisions,  Sen- 
ator, except  in  one  or  two  cases.  As  a  matter  of  fact,  when  we  appeared 
before  the  committee  in  October  11)47,  it  was  a  day  or  so  after  the  deci- 
sion came  down  in  that  Northern  Virginia  Broadcasters'  case,  involv- 
ing the  application  of  Communist  affidavits  to  the  CIO  and  A.  F. 
of  L.  officers,  in  which  we  reversed  the  General  Counsel. 

That,  I  think,  w^as  an  off-record  discussion  in  which  no  testimony  was 
taken  by  a  stenographer.  We  were  questioned  quite  a  bit  about  that 
decision. 

Senator  Smith.  I  don't  recall  that  meeting,  but  I  certainly  would 
agree  with  Senator  Morse  that  we  would  have  no  right  whatever  to 
question  a  decision. 

I  did  think  we  met  with  you  informally  and  off  the  record  to  try  to 
get  adjustments  as  to  the  way  the  law  was  working,  and  so  forth,  and 
how  many  cases  and  all  that  sort  of  thing.  We  had  some  questions 
you  asked  our  advice  about. 

I  thought  the  whole  movement  was  very  cooperative  and  very  help- 
ful and  was  in  line  with  improving  management  and  labor  relation- 
ships.   I  agre^  with  what  Senator  MorvSe  said. 

Of  course  we  shouldn't  do  what  he  has  discussed.  A  quasi-judicial 
body  ought  to  be  free  from  any  interference  by  the  Congress. 

Here  we  had  an  opportunity  to  try  to  work  together  and  see  how 
our  legislation  might  be  improved.  I  felt  the  relationships  with  your 
Board  were  most  satisfactory  and  to  me  very  gratifying. 

Senator  Morse.  Mr.  Herzog,  I  want  to  say  that  I  think  the  danger 
that  I  fear  is  much  greater  in  off-the-record  meetings  than  on-the- 
record  meetings.  Your  testimony  is  that  in  one  or  two  cases  decisions 
of  the  Board  have  been  discussed  with  the  committee  and  I  want  to  say, 
as  one  member  of  this  committee,  that  under  no  circumstances  if  I  w^ere 
a  member  of  the  Board  as  a  quasi-judicial  officer,  would  I  discuss  a 
decision  whicJi  had  been  rendered  in  my  judicial  capacity.  I  would 
leave  the  Board  first. 

The  Chairmax.  We  thank  you,  Mr.  Herzog,  for  your  patience  and 
7/our  helpful  information. 

It  was  the  plan  of  the  chairman  to  call  Secretary  Tobin  to  carry 
on,  and  if  there  seemed  to  be  a  sign  that  we  were  going  to  get  through, 
we  would  let  him  finish,  but  if  it  is  going  to  take  a  night  session  it 
is  my  intention  to  adjourn  at  half  past  five  and  some  back  at  7:  30. 

Secretary  Tobin,  please. 

Mr.  Herzog.  May  I  thank  the  committee  very  much  for  the  courtesy 
with  which  every  question  was  asked  and  for  the  opportunity  I  re- 
ceived to  answer  these  questions. 

I  would  like  again  to  say  that  in  answering  some  of  these  questions 
I  have  not  had  an  opportunity  to  consult  with  my  colleagues,  so  some 
of  these  answers  do  not  necessarily  represent  the  views  of  the  Board. 
Thank  you  very  much. 

Senator  Taft.  I  would  like  to  thank  Mr.  Herzog  for  his  frank 
answers  to  the  questions  that  have  been  asked. 
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FURTHER  STATEMENT  OF  HON.  MAURICE  J.  TOBIN,  SECRETARY  OF 

LABOR 

The  Cii.MHMAX.  Since  Mr.  Tobin  has  been  called  back  primarily 
to  answer  the  (juestions  of  Senator  Taft,  I  have  talked  with  Senator 
Taft  and  he  thinks  he  cannot  finish  by  G  :  oO. 

Senator  Taft.  I  think  I  can  finish  by  that  time.  I  am  afraid  that 
there  will  be  other  questions  coming  along. 

The  Chairman.  Well,  there  prol)ably  will  be  other  questions. 

Senator  Taft.  I  can  finish  by  6  all  right. 

The  CHAimiAx.  What  is  the  pleasure  of  the  Board?  Shall  we  try 
to  go  on  or  shall  we  come  back  ? 

Senator  Morse.  Mr.  Chairman,  I  have  some  questions  I  want  to 
ask  the  Secretary  in  addition  to  those  I  want  to  submit  to. him  in 
writing. 

The  Chairman.  I  think  under  those  circumstances  we  had  better 
adjourn  at  half  past  5  and  come  back  at  7:30.  The  Chair  will  try 
to  follow  that  rule. 

Secretary  Tomn.  Mr.  Chairman,  at  the  outset  I  would  like  to  make 
a  brief  statement.  I  understand  that  the  reestablishment  of  the 
United  States  Conciliation  Service  in  the  Department  of  Labor  was 
opposed  before  this  committee.  I  am  sorry  that  the  grounds  which 
have  been  advanced  against  this  move  have  been  the  alleged  lack  of 
impartiality  of  the  Department  of  Labor.  I  am  sorry  to  see  this  myth 
once  again  spread  on  the  records  of  the  Congress 

Senator  Donnell.  Mr.  Chairman,  might  I  interrupt  the  Secretary 
just  a  moment?  I  didn't  hear  any  testimony  questioning  the  impar- 
tiality of  the  Labor  Department.  I  think  Mr.  Ching  was  very  careful 
to  point  out  that  he  was  not  attacking  them  on  any  ground  of  par- 
tiality, but  he  was  concerned  with  the  fact  that  people  would  naturally 
think,  or  fear,  or  suspect  that  they  could  not  get  a  fair  and  impartial 
hearing  before  a  tribunal — or  a  body,  rather — the  purposes  of  which 
are  set  forth  in  the  statutes. 

The  Chairman.  I  believe  Mr.  Ching  was  very  careful  about  that, 
Mr.  Secretary.  He  left  his  testimony  entirely  in  the  realm  of  impli- 
cations that  due  to  the  fact  that  the  Department  of  Labor  w\as  set 

"P:; — 

Secretary  Tobin.  Well,  then,  I  will  change  my  statement.  The  im- 
plication of  a  lack  of  impartiality  in  the 

Senator  Donnell.  Mr.  Chairman,  may  I  just  intorrujjt  ^  I  thiidv 
the  Secretary  is  under  a  misapprehension.  There  was  no  implication 
of  any  lack  of  impartiality. 

There  was  simply  the  point  that  people  of  this  country,  in  dealing 
with  a  body  which  pertains  both  to  management  and  labor,  would  feel 
or  might  feel  a  lack  of  confidence  in  having  that  particular  body  serve 
in  a  department  which  was  dedicated  to  promotion  of  the  welfare  of 
one  particular  portion  of  the  i)ersons  who  ap})ear  before  the  services. 
There  was  no  charge  either  directly  or  indirectly  of  any  lack  of  im- 
partiality on  the  part  of  the  Labor  De])artment. 

The  Chairman.  Proceed,  Mr.  Secretary. 

Secretary  Tobin.  Mr.  Chairman,  I  do  not  care  to  get  into  contro- 
versy at  this  time  on  the  situation,  but  1  would  like  to  get  this  s[)read 
on  the  record  and  let  the  record  stand. 
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The  Chairman.  We  would  like  to  have  it,  Mr.  Secretary. 

Secretary  Tobin.  I  am  sori-y  to  see  this  myth  once  again  spread  on 
the  records  of  the  Congress,  I  simply  want  to  repeat  what  I  said  in 
my  statement  on  Monday,  that  the  interests  of  good  government  in 
the  field  of  labor  relations  require  the  reestablishment  of  the  United 
States  Conciliation  Service  in  the  Department  of  Labor. 

I  also  wish  to  assure  the  committee  that  I  have  had  advice  from 
the  President  that  he  is  fully  in  accord  with  this  position. 

The  Chair3ian.  Mr.  Secretary,  have  you  Mr.  Cliing's  exact  words 
there?    Would  you  like  to  have  them  in  the  record  at  this  point? 

Secretary  Tobin.  I  have  probably  20  statements  which  would  have 
to  be  taken  out  of  this  in  order  to  show 

The  Chairman.  I  thought  maybe  you  had  it.    Senator  Taf t  ? 

Senator  Taft.  Mr.  Secretary,  you  testified  Monday : 

The  Labor  Management  Relations  Act  has  brought  confusion  to  the  field  of 
labor  relations,  has  limited  the  scope  of  collective  bargaining,  has  unnecessarily 
injected  the  Government  into  labor  disputes,  and  has  abridged  the  rights  of  our 
working  men  and  women. 

It  has  emphasized  individual  bargaining  as  against  collective  bargaining. 
It  deals  with  collective  bargaining  as  if  it  were  inimical  to  the  public  interest 
instead  of  the  foundation  of  our  national  labor  policy. 

I  would  like  to  have  you  state  how  we  have  in  any  way  changed 
collective  bargaining  as  a  foundation  of  our  national  labor  policy.  I 
believe  it  should  be,  and  certainly  the  effort  of  the  Taft-Hartley  Act 
was  to  make  it  so. 

In  what  respect  did  the  Labor  Management  Relations  Act  in  any 
way  attack  the  principle  of  collective  bargaining?  First,  what  is  the 
principle  of  collective  bargaining?     What  do  you  conceive  it  to  be? 

Secretary-  Tobix.  Free  unions  and  free  management  gathering  to- 
gether at  a  table  and  discussing  a  proposed  contract,  and  after  the 
contract  has  been  established  then  in  a  clear  exchange  across  the 
table  settling  any  differences  that  may  arise  out  of  that  contract. 

Senator  Taft.  Well,  Mr.  Tobin,  isn't  collective  bargaining  the  prin- 
ciple of  the  Wagner  Act  ?  That  is  to  say,  collective  bargaining,  as  I 
take  it,  is  that  the  employer  shall  be  required  to  bargain  with  the  rep- 
resentative chosen  by  a  majority  of  his  employees.  Isn't  that  what 
collective  bargaining  means — that  he  cannot  bargain  with  other  mem- 
bers except  that  representative?  Isn't  that  the  essence  of  collective 
bargaining  ? 

Secretary  Tobin.  Correct.  You  have  asked  a  very  long  question, 
Senator,  and  there  is  a  little  history  involved  in  it. 

There  was  no  such  thing  as  free  collective  bargaining  in  the  United 
States  up  until  1982  when  the  Norris-LaGuardia  Act  was  enacted. 
It  wiped  out  the  yellow-dog  contract  which  was  legal  in  the  United 
States  up  to  that  time. 

In  1933  when  we  had  about 

Senator  Taft.  I  might  say  that  we 

Senator  Pepper.  Mr.  Chairman,  shouldn't  the  witness  be  permitted 
to  finish  his  answer  ? 

Senator  Taft.  I  might  say  that  we  outlawed  the  yellow-dog  con- 
tract when  I  was  in  Ohio  and  I  was  in  the  legislature  there  and  long 
before  1932. 

Secretary  Tobin.  But  it  was  not  outlawed  throughout  the  United 
States  of  America  until  1932.     In  1933  we  found  this  Nation  eco- 
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nomically  in  almost  complete  collapse,  and  there  then  was  written 
for  the  first  time  a  law  that  would  implement  collective  bargaining 
when  the  National  Kecovery  Act  was  enacted. 

In  19;)5  that  was  declared  unconstitutional,  and  in  that  same  year 
the  Congress  of  the  United  States  saw  lit  to  enact  the  Wagner  Act, 

One  thing  tliat  we  are  forgetting  in  this  hearing,  I  believe,  is  the 
purpose  for  which  that  act  was  enacted,  and  this  is  all  in  connection 
with  the  answer  to  your  question,  Senator. 

The  original  purpose  was  to  help  the  unorganized  workers  of  the 
United  Staes  band  together  into  collective  organizations  so  that  they 
could  deal  on  an  equal  basis  with  employers,  the  corporate  form  or 
private  form. 

It  took  2  years  to  have  that  fully  accepted  in  the  country,  and  finally 
the  Supreme  Court  decided  that  it  was  a  constitutional  law,  so  that 
only  since  1937  have  we  had  in  the  United  States  what  you  can  probably 
call  free  collective  bargaining. 

The  history  is  not  very  long.  The  real  purpose  of  this  original 
law  has  been  lost  sight  of.  A  great  deal  of  help  was  necessary  in  order 
to  enable  unorganized  workers  to  band  together. 

Now  I  say  in  all  sincerity  that  I  do  believe  that  the  Taft-Hartley 
law  seriously  interfered  with  free  collective  bargaining  for  the  unor- 
ganized workers  of  the  country. 

Senator  Taft.  "It  has  emphasized  individual  bargaining  as  against 
collective  bargaining.'' 

What  possible  basis  for  such  a  statement  is  there? 

Secretary  Tobin.  Senator,  I  will  take  secondary  boycotts.  Sec- 
ondary boycotts  have  been  traditionally  recognizee!  as  a 

Senator  Taft.  What  has  that  got  to  do  with  individual  bargaining? 

Secretary  Tobin.  We  are  talking  about  collective  bargaining. 

Senator  Taft.  Yes;  but  you  say  that  this  is  emphasizecl,  individual 
bargaining,  and  I  maintain  that  the  very  basis  of  the  Taft-Hartley 
Act  is  collective  bargaining.  It  is  based  on  the  insistence  that  the 
employer  recognize  the  representative  of  a  majority  of  his  employees, 
and  it  absolutely  forbids  his  dealing  with  individual  employees. 

Secretary  Tobix.  But  you  have  taken  away  from  the  collective 
groups  ti-aditional  rights  that  they  have  always  had. 

Senator  Taft.  I  deny  that  completely.  I  would  like  to  know  what 
traditional  rights  have  been  taken  away  from  them. 

Secretary  Tobix.  Economic  secondary  boycotts. 

Senator  Taft.  Well,  those  secondary  boycotts  were  often  illegal. 
What  was  the  other? 

Secretary  Tobix.  Economic  secondary  boj^cotts. 

Senator  Taft.  Economic  secondary  boycotts  were  declared  illegal 
in  common  law  many  years  ago.  They  were  restored  in  certain  laws. 
They  were  restored  to  a  certain  extent.  Their  legality  has  always  been 
doubtful,  and  it  is  not  a  traditional  right. 

Secretary  Tobix.  Well,  if  it  isn't  a  traditional  right.  Senator,  I 
think  it  is  about  time  we  established  it  as  a  right  of  the  workers  of 
the  United  States. 

Senator  Taft.  That  is  not  what  you  said.    You  said 

Senator  Pepper.  The  Taft-Hartley  law  tried  to  take  it  awav,  didn't 
it? 

Secretary  Tobix.  It  has  taken  it  away,  Senator. 
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Senator  Pepper.  So  if  it  didn't  exist  as  a  right,  why  has  the  Taft- 
Hartley  law  ever  attempted  to  take  it  away  ? 

Secretary  Tobin.  Senator,  let  me  give  you  an  example.  I  cited  the 
case  of  the  machinists  in  St.  Louis 

Senator  Taft.  What  has  this  got  to  do  with  the  main  question?  In 
what  way  do  we  weaken  the  right  of  collective  bargaining?  What  has 
that  got  to  do  with  secondary  boycotts? 

Senator  Humphrey.  Will  the  Senator  yield? 

Senator  Taft.  Both  the  labor  people  who  appeared  here — no  one 
defended  secondary  boycotts  and  jurisdictional  strikes. 

Secretary  Tobin.  I  am  confining  myself  to  economic  boycotts,  com- 
pletely eliminating  jurisdictional  boycotts. 

Senator  Taft.  I  am  willing  to  argue  the  secondary-boycott  question. 
I  am  willing  to  argue  that  question  separately,  but  what  I  want  to 
know  is  in  what  way  does  it  interfere  with  this  fundamental  right  of 
collecdve  bargaining  and  in  what  way  does  it  restore  in  any  way  any- 
body'is  right  to  individual  bargaining  ^ 

Secretary  Tobin.  I  will  give  you  an  exam]:)le  in  which  it  interferes 
witli  collective  bargaining.  There  is  the  DiGiorgio  case  in  California 
in  which  both  elements  are  involved. 

A  group  of  farm  workers  were  denied  the  privilege  of  the  National 
Labor  Relations  Act  because  they  were  farm  workers,  but  yet  the 
moment  that  the  teamsters  came  in  and  refused  to  cross  their  picket 
lines,  immediately  the  Taft-Hartley  law  was  brought  into  force  and 
injunctions  were  procured  not  only  against  the  union,  that  couldn't 
even  be  recognized  by  the  Board,  but  also  against  the  teamsters'  organ- 
ization.    Now  they  came  in 

Senator  Taft.  The  union  exemption  was  under  the  Wagner  Act, 
wasn't  it  ?    The  farmers'  exemption  was  under  the  Wagner  Act. 

Secretary  Tobin.  That  is  correct.  However,  there  is  nothing  in  the 
Wagner  Act  that  would  have  prevented  the  teamsters  from  recognizing 
that  picket  line  of  the  farm  w^orkers,  but  under  Taft-Hartley  when 
they  did  it  they  were  committing  a  secondary  economic  boycott  subject 
to  mandatory  injunction  provisions. 

Senator  Taft.  Why  should  the  teamsters  be  able  to  go  against  a  lot 
of  farmers  who  had  a  perfect  right  under  the  law  to  deal  with  their 
men  as  they  wished  individually,  if  you  please,  without  this  right  of 
collective  bargaining  ?  Why  should  the  teamsters  be  able  to  thwart  the 
laws  of  Congress  made  entirely  apart  from  the  Taft-Hartley  law  by 
coming  in  and  injuring  a  third  party  with  whom  they  had  no  rela- 
tions whatsoever  ? 

Secretary  Tobin.  They  were  not  thwarting  the  law  that  was  exist- 
ing prior  to  Taft-Hartley  because  they  had  the  right  to  do  it  under 
the  Wacrner  Act. 

In  other  words,  to  eliminate  confusion,  the  DiGiorgio  case  did  not 
involve  small  farm  groups.  It  involved  industrial  relations  as  well  as 
farming. 

Senator  Taft.  They  were  exempted  by  the  Wagner  Act,  not  by 
the  Taft-Hartley  Act. 

Secretary  Tobin.  Yes ;  but  the  Wagner  Act  did  not  deny  the  team- 
sters the  right  to  give  them  the  economic  support  they  needed.  These 
struggling  unions  find  great  difficulty  if  other  unions  are  going  to 
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work  to  their  detriment,  and  I  think  a  secondary-  boycott  of  that  char- 
acter should  not  be  denied  in  the  Ignited  States  of  America. 

Senator  Taft.  Do  you  think  that  the  right  of  coHective  bargaining 
is  in  any  way  injured  by  refusing  to  let  one  union  go  into  an  entirely 
different  field  which  is  governed  maybe  by  entirely  different  laws  to 
interfere  with  the  rights  of  people  given  in  that  field  through  the 
use  of  economic  force  and  secondary  boycott? 

In  otlK^r  words,  j'ou  say  that  the  law  should  adopt  the  policy,  al- 
though we  don't  happen  to  recognize  the  right  of  farm  unions. 

The  Chairman.  Senator  Douglas  has  a  question. 

Senator  Douglas.  I  don't  want  to  interfere  with  Senator  Taft's 
questioning,  but  it  seems  to  me  tliat  the  situation  should  be  made  a 
little  bit  clearer. 

What,  I  take  it,  the  Secretary  is  saying  is  that  the  Taft-Hartley 
law — if  I  may  coin  a  word — ''morselizes''  the  process  and  says  the  only 
people  who  are  really  concerned  in  a  dispute  are  the  employees  of  the 
l)articular  employer  in  a  particular  plant,  and  that  employees  in  the 
same  union  in  another  plant  of  another  employer  have  no  right  to 
use  economic  power  under  the  Taft-Hartley  law  to  aid  the  emplo3'ees 
in  plant  A. 

Secretary  Tobix.  They  not  only  have  no  power.  Senator,  bnt  they 
commit  an  unfair  labor  practice  if  they  fail  to  work  on  struck  goods 
even  against  union  members  of  their  own  local. 

Senator  Douglas.  And  what  you  are  saying  is  that  you  believe 
that  there  is  a  sufficient  community  of  interest  to  justify  the  economic 
secondary  boycott,  and  when  that  is  prohibited  and  penalties  are  im- 
posed for  its  exercise,  that  it  confines  the  economic  power  of  a  union 
to  the  particular  plant  and  deprives  it  of  allies  and  associates  in 
other  plants. 

Isn't  that  true  ?     That  is  what  you  are  saying. 

Secretary  Tobix.  Yes. 

Senator  Douglas.  I  thought  that  might  clarify  things,  Senator 
Taft,  to  put  the  situation  in  that  way. 

Senator  Taft.  Let  us  take  another  case:  In  the  Northwest  there 
are  all  kinds  of  sawmills,  ClO-organized  sawmills,  A.  F.  of  L.-organ- 
ized  sawmills,  and  nonunion  sawmills. 

We  had  testimony  of  the  teamsters  in  the  East  who  would  refuse 
to  handle  lumber  that  came  from  CIO  mills  or  nonunion  mills,  and 
carpenters  might  refuse  to  handle  it  also. 

Do  you  think  they  should  be  permitted  to  put  these  sawmills  out 
of  business  in  the  far  West  under  those  circumstances? 

Secretary  Tomx.  Well,  that  was  a  representation  case,  and  under 
this  case 

Senator  Taft.  I  am  not  saying  there  is — now  wait  a  minute.  There 
is  no  representation  case.  This  is  a  straight  charge  against  them  of 
injuring  those  mills,  damaging  them  financially,  putting  them  out  of 
business,  although  they  were  exercising  their  legal  rights. 

Secretary  Tobix.  Let  me  get  these  facts  correctly.  Was  the  team- 
sters union  refusing  to  carry  this  material  because  there  was  a  CIO 
union  in  the  particular  plant? 

Senator  Taft.  Or  no  union  at  all. 

Secretary  Tobix.  Or  no  union  at  all. 

Senator  Taft.  They  did  not  know  what  the  wages  were.  That 
made  no  difference  to  them;  that  was  just  "hot"  lumber. 
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Secretary  Tobin.  If  there  was  a  CIO  union  in  the  plant,  and  it  was 
for  the  purpose  of  trying  to  get  an  A.  F.  of  L.  union  in  the  plant — 
and  that  could  be  the  only  purpose  that  I  can  see  under  the  facts  you 
give  me — it  would  be  an  unfair  labor  practice  under  the  law  that  we 
have  presented  to  you. 

Senator  Taft.  Mr.  Tobin,  you  never  could  prove  it.  You  could 
not  prove  that  the  A.  F.  of  L.  had  even  tried  to  get  into  that  par- 
ticular plant  in  Oregon.  There  would  be  no  way  to  prove  that  they 
were  actually  making  a  real  and  sincere  effort  to  get  control.  They 
simply  are  operating  on  a  grudge  strike,  if  you  please,  against  CIO 
goods.  What  could  you  prove  to  get  it  under  your  act?  To  get  it 
under  your  act  you  have  to  prove  they  are  deliberately  trying  to  help 
an  A.  F.  of  L.  union,  not  the  teamsters  union,  but  another  union 
out  there  to  get  into  a  plant  in  Oregon,  and  you  just  cannot  prove 
that. 

Secretary  Tobin.  That  seems  absolutely  absurd,  unless  they  were 
attempting  to  get  a  union  with  whom  they  had  a  common  interest. 
Otherwise  they  would  not  refuse  to  carry  the  goods. 

Senator  Taft.  I  do  not  know.  Simply  because  they  get  word  from 
the  West  that  it  is  "hot"  lumber,  made  in  a  CIO  plant. 

Secretary  Tobin.  All  right,  you  are  setting  up  a  hypothetical  set  of 
facts. 

Senator  Taft.  No  ;  this  was  the  testimony,  this  was  the  testimony 
we  had  2  years  ago. 

Senator  Humphrey.  What  would  the  Senator  do 

Secretary  Tobin.  I  would  suggest  that  you  ask  the  CIO  when  they 
come  before  you  if  that  has  happened. 

Senator  Taft.  Suppose  it  was  a  nonunion  plant  paying  the  same 
wages  as  anybody  else.  Then,  your  act  certainly  does  not  apply, 
does  it? 

Secretary  Tobin.  If  it  was  a  nonunion  plant,  no. 

Senator  Taft.  It  would  not  apply.  Wliy  on  earth  should  the  team- 
sters union  in  Cincinnati  be  able  to  injure  the  business  of  a  fellow  out 
in  Oregon  who  did  not  happen  to  have  a  union  in  his  plant? 

Senator  Humphrey.  I  would  like  to  seek  some  information  on  that, 
please. 

Senator  Taft.  Would  the  witness  answer  that  first  ? 

The  Chairman.  Can  Secretary  Tobin  answer  that  ? 

Secretary  Tobin.  I  would  like  to  see  the  set  of  facts,  Senator.  I  am 
not  familiar  with  it,  but  I  am  saying  that  if  the  teamsters  in  New  York 
are  refusing  to  carry  the  materials  for  the  purpose  of  helping  the 
union  in  which  they  have  an  interest  to  supplant  a  union  that  is  already 
recognized,  they  are  committing  an  unfair  labor  practice  under  the 
proposal  that  is  before  this  committee  for  consideration. 

Senator  Taft.  It  would  be  nice — you  could  not  enforce  it  with  your 
particular  provisions  of  law. 

Senator  Humphrey,  do  you  want  to  ask  a  question  ? 

Senator  Humphrey.  I  would  like  to  ask  a  question  about  the  Taft- 
Hartley  Act ;  since  you  say  you  cannot  prove  it  under  this  set  of  cir- 
cumstances, how  are  you  going  to  prove  these  people  guilty  under 
the  Taft-Hartley  Act  ?     Or  don't  they  have  to  be  guilty  ? 

Senator  Taft.  Because  it  has  nothing  to  do  with  their  motive.  If 
they  are  actually  damaging  somebody  else,  somebody  with  whom  they 
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liave  no  relation,  then  they  are  guilty  in  damages  to  that  man,  just 
the  way  I  am  if  I  injure  his  business. 

Senator  Humphrey.  In  other  words,  even  you  cannot  prove  it,  as 
you  said  awhile  ago 

Senator  Taft.  No. 

Senator  Humphrey.  Wait  a  minute,  you  said  that  under  the  Thom- 
as bill  that  you  could  not  prove  it. 

Senator  Taft.  That  is  right,  under  the  Thomas  bill. 

Senator  Humphrey.  You  cannot  prove  it. 

Senator  Taft.  You  have  got  to  prove  their  intention. 

Senator  Humphrey.  Yes. 

Senator  Taft.  Under  the  Taft-Hartley  Act  you  simply  have  to 
prove  tliat  they  damaged  this  fellow  by  a  secondary  boycott. 

Senator  Humphrey.  In  other  words,  if  the  train  does  not  arrive, 
what  you  do  is  sue  the  railroad  and  get  damages  for  the  goods.  I  mean 
it  is  a  damage. 

Senator  Taft.  I  do  not  see  the  parallel. 

Well,  it  is  true  that  you  cannot  sue  a  railroad  if  they  do  not  give 
you  your  goods. 

Senator  Humphrey.  Do  you  think  you  can  win  it  ? 

I  want  to  get  into  another  thing  here.  I  noticed  a  little  item  about 
a  case  of  individual  bargaining,  a  case  of  individual  bargaining  where 
it  has  worked  to  the  workers"  detriment,  and  a  case  of  denial  of  fran- 
chise to  strikers  in  economic  disputes,  where  an  employer  at  an 
advantageous  time  can  call  an  election  where  you  have  had  strike- 
breakers, that  have  been  brought  into  the  plant,  and  where  strikers 
are  denied  franchise,  strikers  who  may  have  worked  in  that  plant 
for  20  years,  and  a  group  of  new  people  elect  a  collective-bargaining 
agent. 

If  that  is  not  breaking  down  collective  bargaining,  I  do  not  know 
what  it  is. 

Senator  Taft.  However,  it  does  not  raise  the  question  of  individual 
bargaining.  He  says  it  is  emphasized  in  individual  bargaining  as 
against  collective  bargaining,  and  I  say  there  is  no  basis  for  that 
statement. 

Senator  Humphrey.  I  will  say  to  you  that  it  will  break  up  the 
union,  and  the  only  way  to  get  bargaining  is  for  one  fellow  to  do  it. 

Senator  Taft.  You  will  get  other  circumstances  and  you  w^ill  not 
break  up  the  old  union  or  get  any  individual  bargaining. 

It  seems  to  me,  Mr.  Tobin,  this  is  the  point :  I  do  not  want  to  take 
all  evening,  as  I  say,  and  the  point  that  I  am  trying  to  make  here  is 
that  so  far  as  the  basic  theory  of  collective  bargaining,  that  is  to  say, 
an  employer  must  l)argain  with  the  majority  of  his  employees,  he 
cannot  bargain  with  the  individual,  the  Taft-Hartley  Act  preserves 
that  right,  as  far  as  I  can  see,  with  very  little  rather  minor  limitations. 
.  Secretary  Tobix.  Dealing  with  grievances,  of  course. 

Senator  Taft.  Of  course,  leaving  out  secondary  boycotts.  Leave 
that  out,  but  apart  from  that,  can  you  see  any  material  respect  in 
which  it  can  be  said  that  the  right  of  collective  bargaining  is  limited? 
In  otlier  words,  I  feel  that  we  have  retained  what  was  put  into  the 
Wagner  Act,  the  basis  of  the  Wagner  Act,  namely,  the  insistence  that 
the  employer  deal  with  a  recognized  union,  recognize  the  union  and 
deal  only  with  the  majority. 
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May  I  say  that  is  a  very  serious  limitation  on  the  contractual  rights 
of  all  of  the  employees.  The  individual  employee  is  absolutely  de- 
prived under  the  Wagner  Act  of  the  freedom  to  go  back  and  deal  in 
his  own  behalf  with  respect  to  his  own  wages,  about  his  own  situation 
with  his  employer.  That,  I  am  willing  to  recognize  and  we  did  it 
before,  but  that  is  a  very  serious  step,  and  when  j^ou  do  that,  you 
accept  certain  limitations  of  freedom  in  order  to  preserve  this  right 
of  collective  bargaining,  and  the  Taft-Hartley  Act  does  that  in  full, 
I  think.    Don't  you  think  so  ? 

Secretary  Tobin.  No. 

The  Chairmax.  Just  let  him  answer. 

Senator  Taft.  If  not,  in  what  respects  not? 

Senator  Douglas.  Would  the  Senator  yield? 

Senator  Taft.  Mr.  Chairman,  if  we  will  ever  try  to  get  through,  I 
think  the  Secretary  should  answer  these  questions.  I  will  try  to  be 
ask  quick  as  possible. 

The  Chairman.  All  Senators  will  have  their  chance,  but  I  think 
when  a  Senator  has  asked  Secretary  Tobin  a  question,  we  ought  to 
let  Secretary  Tobin  give  an  answer. 

Secretary  Tobin.  The  abolition  of  the  closed  shop,  the  restrictions 
that  were  placed  around  the  union  shop — I  have  not  seen  your  amend- 
ment, Senator,  but  I  believe  that  you  have  said  that  you  do  want  to 
remove  some  of  the  restrictions  that  exist  now  around  the  luiion 
shop — but  in  abolishing  the  closed  shop,  and  placing  restrictions 
around  the  union  shop,  you  made  changes,  you  interfered  with  proc- 
esses of  collective  bargaining  that  had  been  in  existence  in  the  United 
States  for  a  hundred  years. 

Senator  Taft.  I  think  you  are  correct  in  saying  this  in  the  respect 
that  the  closed  shop,  the  union  shop,  Ave  have  limited  the  absolute  scope 
of  collective  bargaining.  But  we  have  not  limited  bargaining;  we 
have  said  this  collective  bargaining  is  subject  to  certain  limitations.  I 
think  your  bill  imposes  certain  limitations. 

For  instance,  it  says  every  collective  bargaining  agreement  must  con- 
tain a  provision  for  arbitration,  and  thereby  you  limit  the  scope  of 
collective  bargaining  under  your  bill. 

Secretary  Tobin.  But  in  a  most  helpful  way. 

Senator  Taft.  In  a  helpful  way  to  the  labor  leader.  This  closed 
shop  is  in  a  helpful  way  to  the  labor  leader  people. 

Secretary  Tobin.  I  would  like  to  differ,  Senator.  I  think  if  we 
can  make  it  the  policy  of  the  United  States  and  have  it  stick  in  all 
labor-management  agreements  that  they  will  write  in  the  provision 
that  all  grievances  or  dilferences  of  opinion  out  of  the  interpretation 
of  the  contract  shall  be  decided  by  arbitration  during  the  lifetime  of 
the  contract,  we  will  have  made  a  great  forward  step  in  collective 
bargaining  which  will  be  beneficial  both  for  management  and  for  the 
workers. 

Senator  Taft.  Now,  you  say  this : 

Under  the  National  Labor  Relations  Act  the  basic  objective  of  our  national 
labor  policy  was  to  promote  collective  bargaining'.  This  the  act  accoiuplished 
by  affirming  and  protecting"  tlie  right  of  workers  to  self-organization,  to  form 
and  join  labor  unions,  to  bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities  for  the  purposes  of  collective 
bargaining  or  other  mutual  aid  or  protection. 
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Now.  I  suggest  that,  isn't  it  true  tliat  every  one  of  those  purposes 
is  in  the  Taft-Hartley  hnv  ^ 

Secretary  Tobin.  Your  dedaratiou  of  purposes,  Senator,  is  fine, 
but  I  find  them  to  a  great  extent  nullified  as  you  go  through  the  stat- 
ute, and  I  Avill  come  back  again  and  1  Avill  say  that  90  percent  of  the 
harm  in  the  Taft-Hartley  law  is  to  be  found  in  the  boycott  feature 
because  the  most  difficult  i)art  of  union  organization  is  in  the  infancy 
of  the  organization,  at  the  start :  and  the  mandatory  injunction  pro- 
vided for  in  secondary  boycotts,  in  my  opinion,  has  been  one  of  the 
causes  of  ari-esting  union  growth  in  the  United  States. 

Senator  Taft.  Well.  JMr.  Tobin.  then  if  90  percent  of  the  supposedly 
bad  features  of  the  Taft-Hartlej'  Act  relate  to  secondary  boycotts,  why 
throw  away  the  rest  of  the  act  when  there  are  20  provisions  in  the  rest 
of  the  act  ?  What  is  the  sense  of  repeating  the  act  and  going  over  it 
again?  Why  not  amend  the  secondary  boycott  provision,  which 
I  am  willing  to  fight  out  on  its  merits,  and  leave  the  rest  of  the  act 
alone  ? 

Secretary  Tobix.  I  would  like  to  go  back  to  the  original  purposes 
of  the  tict.  and  I  think  everybody  has  lost  sight  of  it,  and  that  was 
to  help  the  unorganized  to  get  together  economically  for  the  benefit 
of  themselves  and  of  the  country. 

Senator  Taft.  Excuse  me,  but  you  feel  that  the  right  of  secondary 
boycott  is  essential  to  the  power  of  a  union  to  organize  in  new  fields; 
that  is  the  main  point  of  your  opposition  to  the  Taft-Hartley  law  ? 

Secretary  Tobin.  Definitely;  and  also  then  to  protect  themselves 
during  the  course  of,  the  lifetime  of,  the  union  agreement.  I  do  not  be- 
lieve— I  think  that  union  men  and  women  have  the  right  to  refuse  to 
work  on  struck  goods.  1  believe  they  have  the  right  to  refuse  to  work 
on  sweatshop  goods,  and  to  be  unable  to  exercise  that  right  is  to  destroy 
their  very  organization  and  to  destroy  their  own  economic  security. 

Senator  Pepper.  In  other  words,  you  believe  with  Senator  Taft's 
father  that  those  rights  should  exist  ? 

Secretary  Tobix.  What  is  that  ? 

Senator  Pepper.  Didn't  your  father  in  an  opinion  affirm  the  right 
to  exercise  those  rights^ 

Senator  Taft.  Father  always  in  his  opinions,  you  will  find,  upheld 
that  the  secondary  boycott  was  illegal  under  the  common  law,  as  it 
was  also  held  prior  to  his  day. 

Senator  Pepper.  I  thought  I  read  you  as  an  example  one  of  your 
father's  opinions  with  reference  to  that  point. 

Senator  Taft.  My  father  was  very  liberal  in  his  views  on  labor, 
but  he  always  held  that  the  secondary  boycott  was  illegal. 

Senator  Pepper.  I  will  have  to  read  that  again,  I  see.    [Laughter.] 

Secretary  Tobix.  I  might  say,  Senator,  that  I  would  like  very  much 
to  find  that  quotation  of  Senator  Taft's  father. 

Senator  Pepper.  I  will  get  it  for  you. 

Senator  Taft.  He  was  in  favor  of  unions,  as  I  am.  In  fact,  my 
contention  today  is  that  the  Taft-Hartley  law  establishes  the  right  of 
collective  bargaining  in  as  complete  a  way  as  the  Wagner  Act  with 
vai-iations  which  I  believe  are  necessary  if  you  are  going  to  eliminate 
the  excessive  limitation  on  the  liberty  of  the  worker  which  is  con- 
tained in  the  Wagrner  Act. 
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Secretary  Tobix.  Well,  Senator,  I  would  like  to  give  you  another 
example  of  secondary  boycott,  and  that  was  the  one  in  connection 
with  the  machinists'  union  in  St.  Louis. 

At  the  termination  of  the  contract,  management  and  labor  were 
unable  to  come  to  an  agreement ;  management  farmed  its  work  out  to 
other  plants.  Union  members  of  the  same  local,  under  your  law, 
were  compelled  to  work  on  that  struck  material,  and  if  they  failed 
to  do  so,  they  were  guilty  of  an  unfair  labor  practice  carrying  with 
it  the  mandatory  injunction. 

Senator  Taft.  Mr.  Tobin,  I  would  say  that  the  only  case — and  that 
is  what  I  have  been  looking  for  all  through  here — where  there  is  a 
justifiable  secondary  boycott,  and  the  only  one  that  I  can  find,  is  the 
one  you  just  stated.  I  think  that  it  is  a  justifiable  secondary  boycott 
where  a  man  has  a  contract  and  is  struck,  and  then  he  farms  out  other 
work  for  other  people  to  do  that  work  for  him  and  deliver  it  to  his 
customers.  I  think  that  kind  of  secondary  boycott  ought  to  be  out- 
lawed, and  I  am  quite  willing  to  work  out  the  words  in  that  situation. 

But  if  you  will  take  the  17  or  so  cases  of  secondary  boycotts  here 
set  out  in  this  report,  you  will  find — I  do  not  think  you  will  find  any 
of  that. 

Secretary  Tobin.  They  do  not  come  in 

Senator  Taft.  And  you  will  find  very  few  kinds  where  there  are 
interunion  fights. 

Secretary  Tobin.  They  do  not  come  to  the  Board,  Senator,  because 
every  good  lawyer  to  whom  a  union  goes  will  immediately  tell  them, 
"You  have  not  got  a  chance ;  you  will  commit  an  unfair  labor  practice 
if  you  refuse  to  work  on  the  material." 

Well,  then,  let  us  go  beyond  that. 

Senator  Taft.  I  say  that  particular  one,  I  would  be  quite  willing  to 
make  a  modification  on. 

Secretary  Tobin.  All  right,  there  is  an  economic  boycott.  You  bar 
union  members  from  refusing  to  work  on  sweatshop  goods,  partially 
fabricated. 

Senator  Taft.  Well,  what  are  sweatshop  goods?  As  a  matter  of 
fact,  are  there  any  sweatshops  today  in  the  United  States  with  the 
minimum  wage  of  40  cents,  and  going  up  to  75  cents,  I  hope,  very 
shortly? 

Secretary  Tobin.  Fine. 

Senator  Taft.  Where  is  that?  Isn't  that  just  talk  when  you  talk 
about  sweatshops  ? 

Secretary  Tobin.  It  is  not  talk.  Senator.  I  would  like  to  have  your 
committee  take  a  look  at  the  bids  that  the  Federal  Government  is 
getting  at  the  moment,  and  the  wide  range  you  will  find  in  the  margin 
of  profit  to  be  found  in  the  sweat  and  labor  of  working  people  for 
wages  that  are  so  ridiculously  low  that  human  beings  cannot  even  meet 
welfare  standards. 

Senator  Taft.  Well,  you  have  the  Walsh-Healey  Act.  That  is  en- 
tirely within  your  Department  to  prevent,  as  far  as  all  Government 
contracts  are  concerned,  and  I  would  be  surprised  if  anybody  bid  for 
your  contracts  expecting  to  pay  wages  less  than  the  Walsh-Healey  Act 
provides.  I  do  not  see  how  anybody  operating  a  sweatshop  would 
even  dare  bid  that  way  to  the  Federal  Government.  I  do  not  see  how 
they  would  bid  that  way  to  the  Federal  Government. 
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Senator  Pepper.  That  applies  only  in  interstate  commerce. 

Senator  Taft.  This  is  the  point :  If  you  once  oive  a  union  a  rifjlit  to 
exercise  a  secondary  boycott  because  they  do  not  like  the  fellow  because 
of  sweatshop  conditions,  they  say  of  Mr.  X,  who  is  a  thousand  miles 
away,  and  about  whose  conditions  they  do  not  know,  then  you  cannot 
refuse  the  ri^rht  to  exercise  a  secondary  boycott  for  any  purpose, 
because  they  do  not  like  the  fellow,  because  they  have  not — because 
they  do  not  like  the  wages,  because  he  has  a  CIO  union,  because  he 
has  not  any  union.  Immediately  you  subject  every  little  employer 
in  the  country  to  the  arbitrary  action  of  some  union  that  happens  to 
control  the  distribution,  such  as  the  teamsters'  union,  or  some  other 
union  that  has  nothing  to  do  with  it. 

Secretary  Tobin.  All  right.  If  the  AFL  does  not  like  the  CIO,  and 
they  want  to  take  that  union  over,  and  they  proceed  to  throw  a  picket 
line  across  and  demand  that  the  employer  d?al  with  them,  they  are 
immediately  guilty  of  an  unfair  labor  practice. 

Senator  Taft.  In  other  word,  you  deal  solely  with  secondary  boy- 
cotts where  there  is  a  fight  between  the  AFL  and  the  CIO  ?  If  there 
is  not  such  a  fight,  then,  as  I  understand  it,  every  secondary  boycott 
is  legal.     Is  that  substantially  true  ? 

Secretary  Tobin.  All  economic  secondary  boycotts  are  legal. 

The  Chairman.  It  is  now  half-past  five.  We  will  stand  in  recess 
until  7:  30. 

(Whereupon,  at  5 :  30  p.  m.,  the  committee  recessed  to  reconvene  at 
7:  30  p.  m.  of  the  same  day.) 

E\TENING  SESSION 

Tlie  Chairman.  The  committee  will  be  in  order. 

We  will  be  in  session,  according  to  the  ruling  of  the  committee,  until 
10  o'clock  tonight  unless  we  are  through  before. 

We  will  start  our  session  tomorrow  morning  at  9 :  30.  We  will  not 
hold  an  afternoon  session  because  the  Senate  will  be  in  session.  We 
will  meet  again  tomorrow  night  at  half-past  seven.  Senator  Murray 
has  promised  to  preside  at  the  evening  session  tomorrow  night. 

Secretary  Tobin,  whenever  you  are  ready. 

May  I,  before  you  start,  read  into  the  record  a  telegram  received 
from  Senator  Wagner,  and  since  his  name  is  mentioned  all  the  time 
at  this  committee  hearing,  I  think  we  should  all  pay  attention  to  the 
telegram : 

Hon.  Elbeet  Thomas, 

Chuirnian  of  Senate  Commiitce  on  Labor  and  Puhlic  Welfare, 
Senate  Office  BuUdinr/,  Washitu/tOTi,  D.  C: 
For  your  information  and  for  the  information  of  the  members  of  your  com- 
mittee I  have  sent  the  foUowin;;  wire  to  Honorable  Maurice  Tobin,  Secretary  of 
Labor :  "I  Imve  had  the  opi>ortunity  to  review  the  committee  print  of  the  bill 
to  repeal  the  Taft-Hartley  Act  and  to  reenact  the  original  National  Labor  Rela- 
tions Act  with  certain  amendments.  I  wish  to  avail  myself  of  the  opportunity  to 
comniunicate  to  the  Senate  Connnittee  on  Labor  and  Public  Welfare  my  views 
with  respect  to  the  proposed  bill.  It  is  witli  deep  ijersonal  satisfaction  to  know 
that  you  share  the  view  that  the  Taft-Hartley  Act  is  a  serious  impediment  to  free 
collective  barjraining.  It  must  be  repea]e<l  forthwith.  Tlie  jiroposed  bill  would 
once  asain  enable  management  and  labor  to  work  out  their  common  problems 
together.  The  amendments  are  in  principle  drawn  to  correct  certain  practices 
wliich  experience  under  the  National  Labor  Relations  Act  brought  to  light.    This 


214  LABOR    RELATIONS 

bill  as  enacted  will  px'omote  in(histi"ial  i>eace  and  restore  freedom  to  the  collec- 
tive-bargaininj;-  process.    In  so  doing  this  constructive  law  will  provide  an  endur- 
ing bulwark  for  our  democracy." 
Sincerely, 

Robert  F.  Wagner. 

I  think  there  is  no  doubt  in  anyone's  mind  that  that  expression  "this 
bill,"  as  Senator  Wagner  uses  it,  means,  of  course,  the  bill  which  has 
been  called  commonly  the  Thomas  bill  in  this  committee. 

Senator  Murray.  Mr.  Chairman,  did  I  understand  that  we  would 
not  have  a  meeting  tomorrow  afternoon? 

The  Chairman.  That  is  true.  The  rule  ado]ited  says  that  we  will 
not  meet  wlien  the  Senate  is  in  session,  and  tlie  Senate  will  undoubtedly 
be  in  session  tomori'ow  afternoon,  because  I  have  been  informed  there 
will  be  important  business. 

Senator  Murray.  Well,  if  the  Senate  will  be  able  to  conclude  its 
business  by  3  o'clock  in. the  afternoon,  would  it  not  be  possible  for  us 
to  go  ahead  3  o'clock? 

The  Chairman.  If  you  can  assemble  the  witnesses,  I  have  no  ob- 
jection. But  I  think  that  experience  shows  that  you  cannot  run  quite 
in  that  way;  altliough  I  have  no  objection  to  coming  and  if  the  com- 
mittee wants  to  try  to  come  here  one-half  hour  after  the  Senate  ad- 
journs, it  is  perfectly  all  right  with  me.  But  I  do  think  that  we  ought 
ito  know  a  little  in  advance  about  it,  and  since  the  committee  itself 
recommended  that  we  do  not  meet  while  the  Senate  is  in  session,  it 
seems  fair  to  everyone  to  be  able  to  announce 

Senator  Murray.  We  meet  tomorrow  morning,  then  ? 

The  Chairman.  Tomorrow  morning  at  half-))ast  nine. 

Senator  Murray.  If  we  find  that  it  might  be  possible  to  have  some 
witnesses  who  would  be  willing  to  appear  at  3  o'clock  or  about  that 
time  tomorrow  afternoon,  if  tlie  Senate  is  not  in  session,  it  would 
seem  to  me  that  we  would  be  saving  some  time  to  do  that. 

The  Chairman.  I  am  perfectly  happy  to  go  on,  but  attempts  of 
this  committee  to  hold  a  session,  an  executive  session  of  the  Senators 
at  3  o'clock,  have  met  with  failure.  The  result  was  that  several  mem- 
bers of  the  committee  wasted  much  of  their  time,  and  until  we  can 
tell  when  the  Senate  is  going  to  adjourn  it  seems  to  me  that  you  save 
time  in  the  long  run  by  letting  Senators,  if  this  happens  to  be  a  half- 
hour's  time  between  the  two  meetings,  go  to  their  office.  But  if  it 
is  the  will  of  the  committee  to  meet  a  half -hour  after  the  Senate  ad- 
journs, we  will  decide  upon  that  now  and  we  will  follow  through  with 
that  rule. 

Senator  Morse. 

Senator  Morse.  Mr.  Chairman,  the  Republican  members  of  the  com- 
mittee met  this  afternoon  with  Mr.  Coburn,  Senator  Murray's  assist- 
ant, with  regard  to  the  schedule  of  witnesses,  and  we  just  cannot  begin 
to  accommodate  the  witnesses  who  want  to  testify,  who  we,  as  mem- 
bers of  this  committee,  think  should  be  allowed  to  testify;  but  they 
cannot  be  gotten  into  the  time  schedule.  So  our  suggestion  this 
afternoon  was  that,  on  the  days  the  Senate  meets,  if  the  Senate  ad- 
journs or  recesses  in  time  so  that  we  can  convene  a  meeting  at  3  o'clock 
in  the  afternoon,  that  our  subcommittee  have  the  witnesses  ready  to 
proceed  at  3  o'clock  on  any  such  afternoon.  We  do  have  witnesses  who 
would  be  ready  to  proceed  tomorrow  afternoon  at  3,  if  the  Senate 
has  recessed  by  that  time. 
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The  CiiAiKMAX.  What  if  the  Senate  does  not  adjourn  until  3:30? 
Will  you  come  in  at  4  ? 

Senator  Morse.  No,  we  will  not  meet. 

The  CiiAiRMAX.  Yon  will  not  meet. 

Senator  Morse.  It  is  a  3  o'clock  proposal.  If  we  recess  in  time  to 
convene  the  connnittee  by  3  o'clock,  it  is  our  suggestion  that  we  liave 
afternoon  meetings  when  the  Senate  has  been  in  session  on  that  day, 
but  has  recessed  by  3  o'clock. 

The  CiiAiRMAx.  Is  this  proposal  the  will  of  the  connnittee?  It 
has  been  suggested  that  we  meet  at  3  o'clock,  provided  the  Senate  is 
not  in  session.  If  the  Senate  is  continuing  in  session,  we  will  not  meet 
until  7 :  30. 

So  rlnit  there  will  be  no  anxiety  on  the  part  of  anyone  about  a 
meeting  in  case  the  Senate  breaks  up  at  3:  10,  we  will  meet  at  7:  30. 

Is  that  understood  by  everyone?  If  everyone  understands  it,  we 
will  make  our  plans  accordingly. 

Senator  Taft. 

STATEMENT  OF  HON.  MAURICE  J.  TOBIN— Resumed 

Senator  Taft.  Mr.  Tobin,  in  that  first  statement  that  I  referred  to 
you  said  this  bill  had  unnecessarily  injected  the  Government  into 
labor  disputes. 

Do  you  not  think  that  on  the  whole  it  has  had  the  beneficial  effect 
of  lessening  the  number  of  labor  disputes  ? 

Secretary  Tobin.  No,  Senator,  I  presented  you  with  a  table  on  that 
3'esterday. 

Senator  Taft.  Yes.  I  call  your  attention  to  that  table.  In  the 
postwar  period  from  September  1945  to  June  1947,  a  period  of  16 
months,  there  were  401  work  stoppages,  tying  up  351,000  workers 
and  7,570,000  man-days;  whereas  in  the  18  months  under  the  Taft- 
Hartley  period,  from  July  1947  to  December  1948,  there  were  259 
work  sto])pages  as  compared  to  401  in  the  shorter  period,  affecting 
140,000  workers,  as  compared  to  351,000  in  the  shorter  period,  and 
2,530,000  man-days  in  comparison  with  7,570,000  man-days  lost  in 
the  shorter  period. 

Don't  you  think  your  own  table  shows  that  if  this  did  involve  Gov- 
ernment injection,  it  had  a  very  beneficial  effect  on  labor  disputes? 

Secretary  Tobix.  No,  I  do  not  think  so.  Senator,  and  I  think  if 
yon  will  read  the  body  of  the  statement  that  I  presented  to  the  com- 
mittee on  Monday,  you  will  find  a  comparison  of  the  statistics  be- 
tween 3  years  following  the  First  World  War,  and  the  3  years  imme- 
diately following  the  Second  AVorld  War. 

Now,  if  you  will  bear  with  me  for  just  a  moment,  I  believe  I  can — 
if  you  have  my  original  statement  it  is  on  page  19. 

Senator  Taft.  Yes,  I  have  it. 

Secretary  Tobix.  You  will  find  that  in  1919,  the  first  year  follow- 
ing World  War  I,  we  had  20.8  ])ercent  of  all  the  workers  in  the 
United  States  engaged  in  strikes  in  that  year. 

To  prove  that  following  World  War  II  we  did  not  have  nearly  as 
much  difficulty,  the  figure  was  14.5  percent  under  the  Wagner  Act. 
Compare  that  with  the  figure  for  the  year  in  which  there  was  no  labor 
act  operating  in  the  United  States.    That  would  be  1919. 
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Senator  Taft.  Do  you  think  you  could  take  periods  20  years  apart 
and  compare  them  ?  Isn't  it  much  more  practical  to  decide  whether 
we  have  succeeded  in  reducing  the  conditions  that  existed  after  this 
World  War? 

Secretary  Tobin.  Well,  you  have  got  to  take  two  like  conditions. 
Certainly  the  2  years  following  World  War  I  would  be  comparable 
to  the  jDcriod  following  the  years  of  World  War  II. 

Senator  Taft,  I  do  not  think  so. 

Secretary  Tobin.  Let  me  explain  my  thinking,  Senator.  All  you 
have  to  do  is  take  a  look  at  the  statistics.  That  the  statistics  for  the 
2  years  following  the  two  World  Wars,  1919  in  one  period  and  1946 
in  the  other.  During  the  period  of  a  war,  men  and  women  are  inclined 
to  stand  for  all  kinds  of  undesirable  working  conditions  through  pa- 
triotism, and  then  the  moment  that  the  war  is  over,  all  these  demands 
that  they  have  been  holding  within  themselves,  for  the  purpose  of 
carrying  out  their  patriotic  duty  to  the  country,  once  the  war  is  over, 
they  then  proceed  to  express  their  demands,  and  in  the  event  they  can- 
not have  their  grievances  settled,  they  proceed  to  go  on  strike, 

Now%  the  facts  are  in  the  table  that  I  presented  to  the  committee  the 
other  day,  that  shows  in  1919,  20.8  percent;  1920,  7.2  percent;  1921, 
6.4  percent. 

Now,  in  1946  it  was  14.5  percent ;  1947,  6.5  percent ;  and  1948,  5.6 
percent. 

I  think  that  the  comparisons  of  the  3  years  following  World  War 
I  and  the  3  years  following  World  War  II  are  proper  comparisons. 

Senator  Taft.  Of  course,  in  the  first  place,  in  the  first  instance,  there 
was  no  collective  bargaining;  in  the  second  instance,  there  was  collec- 
tive bargaining  in  every  case,  whether  it  was  under  the  Wagner  Act 
or  the  Taft-Hartley  Act. 

Secretary  Tobin.  Oh,  yes,  there  was  a  great  deal  of  collective  bar- 
gaining. Senator.  We  went  up  to,  I  think,  almost  7  million  total  union 
members  in  the  country.     I  shall  supply  the  committee  with  the  figures. 

(Subsequently  the  Secretary  of  Labor  submitted  the  following  fig- 
ures showing  total  union  membership  in  the  United  States  for  the 
years  indicated :  1919,  4,046,000;  1920,  5,034,000;  1921,  4,722,000). 

Senator  Taft.  I  thought  you  testified  that  there  was  practically  no 
collective  bargaining  in  the  United  States  until  the  Wagner  Act  in 
1937? 

Secretary  Tobin.  I  said  there  was. 

Senator  Taft.  In  1932.  You  testified  this  afternoon  that  there  was 
nothing  in  the  way  of  collective  bargaining  until  1932. 

Secretary  Tobin.  I  did  not  testify  to  that.  Senator. 

Senator  Taft.  I  understood  that. 

Secretary  Tobin.  Definitely  what  I  said  was  there  was  no  law  of 
the  land  to  protect  people  in  collective  bargaining.  I  cited  to  you 
traditional  collective  bargaining  arrangements.  Those  arrangements 
existed  in  a  closed  shop  that  went  back  100  years.  I  did  not  ssij  there 
was  no  collective  bargaining.  I  said  there  was  no  protection  under 
law  for  workers  to  band  together  coijectively,  and  that  even  the 
"yellow  dog"  contract  was  not  declared  illegal  until  1932.  But  there 
w^as  collective  bargaining.  However,  there  was  no  law  that  would 
compel  employers  to  deal  with  labor  organiations. 
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Senator  Taft.  AVell,  what  I  wondered  is  how  you  could  say  that 
this  bill  has  had  all  these  terrible  etl'ects,  and  unnecessarily  injects  the 
Government  into  labor  disputes  when  in  this  period  it  has  actually  re- 
duced to  one-third  the  number  of  man-days  lost  by  strikes  in  a  com- 
l)arable  period. 

Sectary  Tonix.  Oh,  that  is  a  most  unfair  comparison  to  make,  Sen- 
jitor.    I  pointed  out  to  you  that  immediately  following 

Senator  TAF^r.  That  is  from  your  own  report. 

Secretary  Tohtn.  That  innnediately  following  the  war  you  had  a 
tremendous  number  of  strikes  and  a  tremendous  amount  of  economic 
<listurbance,  and  then  they  gradually  tapered  off. 

The  experience  after  the  First  Woi-ld  War  is  that  in  the  third  year 
it  started  to  level  off'.  The  experience  after  the  Second  World  War 
was  the  same.  It  started  to  level  off  in  the  third  year.  But  if  you 
would  compare  1948  with  the  1935-39  period,  when  the  Wagner  Act 
was  first  going  into  effect,  and  with  all  of  the  difficulties  in  getting 
employers  to  accept  the  new  principles  of  the  United  States  Govern- 
ment I  think  3H)u  would  be  making  a  more  reasonable  comparison,  and 
there  you  will  find  that  in  1935-39,  while  the  Government  was  attempt- 
ing to  get  acceptance  on  the  part  of  employers  of  the  new  national  labor 
]:)olic3',  that  we  had  4.4  percent  of  the  total  number  employed  engaged 
in  strikes;  whereas  in  1948,  under  the  Taft-Hartley  Act  you  have  5.6 
jiercent  or  1.2  percent  more. 

Senator  Taft.  And  one-third  of  what  it  was  in  the  16  months  pre- 
ceding the  Taft-Hartley  law,  one-third  of  the  man-days,  according  to 
your  own  report. 

Secretary  Tonix.  But  that  is  not  a  fair  comparison  because  history 
shows  that  following  the  First  World  War,  as  well  as  this  one,  you 
hit  a  peak. 

Senator  Douglas.  Seiuitor  Taft.  could  I  attempt  to  throw  a  little 
feeble  light  on  this  question  ^ 

Seiuitor  Taft.  Surely. 

Senator  Douglas.  I  thiidv  the  difficulty  arises  because  of  the  in- 
crease in  the  cost  of  living  aftei-  the  First  World  AVar,  when  we  had 
up  until  the  end  of.  well,  until  ]May  19-20,  a  period  of  great  inflation, 
and  in  that  period  of  inflation,  with  the  cost  of  living  rising,  naturally 
workers  struck  in  order  to  try  to  maintain  their  position. 

Now.  the  high  volume  of  strikes  similarly  from  September  1945 
to  June  1947,  could  largely  be  attributed  both  to  the  fact  that  it  was, 
in  the  first  instance,  in  the  winter  of  1945-46,  and  it  was  an  attempt  to 
compensate  for  the  reduction  in  the  number  of  hours,  and  hence  the 
decrease  in  total  weekly  earnings:  aiul  then  from  June  1946  to  June 
1!>4T,  by  the  tremendous  increase  in  the  cost  of  living. 

Xow.  I  shall  not  try  to  make  any  political  capital.  Senator  Taft, 
as  to  reason  for  this  increase  in  the  cost  of  living,  except  to  say  that 
it  was  closely  joined  with  the  abolition  of  OPA.  But  the  cost  of  liv- 
ing from  July  1947  to  December  194S  did  not  go  u])  as  rapidly  as  in 
the  preceding  pei'iod :  and  I  thiid<  it  is  hard  to  draw  a  comparison  as 
to  what  the  Taft-Hartley  law  did  or  did  not  do,  because  it  is  com- 
]dicate(l  by  the  differences  in  the  rate  of  increase  in  the  cost  of  living. 

Senator  Taft.  In  any  event,  the  statement  seems  to  be  that  although 
for  one  reason  or  another  under  the  Taft-Hartley  law  the  luunber  of 
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man-days  lost  was  cut  to  one-third  in  a  conijiarable  period,  somewhat 
longer  because  this  is  18  months  in  the  Taft-Hartley  period  and  16- 
months  post-war  period;  nevertheless,  the  act  must  be  condemned  and 
repealed  because  it  has  failed  to  improve  labor  relations;  is  that  cor- 
rect? 

Secretary  Tobin.  Well,  Senator,  then  I  would  direct  your  attention 
to  the  decrease  in  the  number  of  strikes  and  the  number  of  workers 
involved  in  strikes  that  occurred  between  1919  and  1921.  The  de- 
crease without  any  labor  law  at  all  was  aieater  than  the  decrease  from 
1946  to  1948. 

Senator  Taft.  I  might  suggest  along  the  lines  suggested  by  Senator 
Doughas  that  in  1919  prices  went  up  out  of  all  proportion  to  wageSy 
and  then  there  was  a  depression,  and  that  in  the  depression  years 
of  1920  and  '21,  you  also  had  a  low  number  of  strikes  as  you  did  in 
1939— in  the  period  1935  to  1939. 

Senator  Douglas.  That  is  true. 

Senator  Taft.  (loing  on,  you  state  some  16  reasons,  I  think,  why 
you  disapprove  of  the  Taft-Hartley  Act.  The  first  is  that  the  ban 
upon  the  closed  shop  has  resulted  in  the  outlawing  of  collective-bar- 
gaining agreements  which  have  been  mutually  beneficial,  and  so  forth, 
and  had  assisted  in  the  maintenance  of  industrial  peace  for  a  period 
of  over  100  years. 

You  do  not  agree,  as  I  pointed  out  yesterday,  with  the  general  con- 
clusions of  Mr.  Justice  Brandeis  in  a  case  cited  by  Mr.  Justice  Frank- 
furter that  the  closed  shop  is  bad  for  labor  unions  themselves;  that 
they  are  better  off  not  to  have  that  restriction ;  that  they  ought  to 
be  strong  enough,  to  stand  on  their  own  feet. 

The  raih'oad  labor  unions  have  always  been  forbidden  a  closed 
shop  and  have  made  substantial  headway.  You  do  not  agree  with  that 
general  opinion  'i 

Secretary  Tobin.  Well,  I  told  you  that  Justice  Brandeis,  as  the 
arbitrator  in  the  needle  trades,  Avorked  out  his  own  formula,  which 
was  the  preferential  union  shop,  and  it  differs  but  slightly  from  the 
closed  shop. 

The  only  time  it  does  not  operate  the  same  as  a  closed  shop,  for  all 
intents  and  purposes,  is  in  peak  periods,  })eak  seasons — the  needle 
trades  naturally  are  a  seasonal  business,  and  under  Justice  Brandeis' 
preferential  union-shop  formula,  there  was  an  agreement  between 
management  and  labor  that  only  union  men  would  be  hired  until 
union  men  were  exhausted,  and  then  the  employer  would  have  the 
right  to  hire  anyone  he  wanted. 

Senator  Taft.  In  other  words,  that  is  a  form  of  modification  of  the 
closed  shop,  just  as  we  provided  it  in  our  union-shop  provision,  isn't 
that  so?  It  is  a  little  different  kind,  but  it  is  another  kind;  it  is  a 
modification  of  the  closed  shop. 

Secretary  Tobin.  No;  most  closed  shops  operate  identically  with 
the  method  that  was  laid  out  in  Justice  Brandeis'  preferential  union 
shop. 

Senator  Taft.  As  I  read  to  you  yesterday : 

But  the  American  people  should  not  and  will  not  accept  unionism  if  it  involves 
the  closed  shop.  They  will  not  consent  to  the  exchange  of  the  tyranny  of  the 
employer  for  the  tyranny  of  the  employees. 
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You  do  not  question  that  he  said  that  ? 

Secretary  Town.  I  do  not  question  that  he  said  it.  What  was  the 
date  of  his  sayino-  that  ? 

Senator  Taft.  February  ^G,  11)12. 

In  any  event,  this  tirst  objection,  in  other  words,  is  a  debatable 
objection  on  which  ditt'erent  people  liave  taken  different  points  of 
view,  is  that  correct  ? 

Secretary  Tobin.  Well,  I  find  it  very  difticuk  to  find  a  great  differ- 
ence between  the  preferential  union  and  the  closed  shop. 

Senator  Douglas.  I  do  not  want  to  make  this  a  duet  between  us, 
Senator  Taft 

Senator  Taft.  All  rioht.  Senator,  I  am  glad  to  have  you  join  in. 

Senator  Douglas.  Isn't  it  true  tluit  most  of  the  so-called  closed-shop 
agreements  provide  that  if  the  union  cannot  furnish  a  sufficient  num- 
ber of  skilled  men,  that  the  employer  is  then  privileged  to  hire  non- 
union men  to  fill  the  quota  that  he  needs,  so  that  in  practice  the  two 
are,  as  the  Secretary  has  said,  very  close  together. 

Secretary  Tobix.  That  is  true,  I  think,  in  abnost  all  closed-shop 
contracts,  excepting  in  the  building  trades,  and  there,  traditionally 
building  men  will  not  work  with  nonunion  building  mechanics. 

Senator  Taft.  Mr.  Tobin,  one  of  the  reasons  we  banned  the  closed 
shop  was  the  testimony  2  years  ago  regarding  Alaska.  The  testimony 
was  that  the  shipping  trades  to  Alaska  were  completely  demoralized 
by  the  hiring  hall.  In  the  event  that  a  man  was  discharged  for  in- 
subordination or  grossly  negligent  work,  the  union  could  send  him 
back  under  their  contract,  they  could  even  send  him  back  in  the  same 
boat.  The  evidence  was  that  this  resulted  in  completely  destroying 
the  discipline  of  the  unions  in  Alaska.  In  fact,  Mr.  Gruening,  the 
Governor,  told  me  that  unless  we  could  stop  the  union  shop  it  meant 
the  end  of  Alaska,  that  they  could  not  live  under  the  circumstances 
created  b}^  the  closed-shop  condition  in  the  maritime  industry. 

Secretary  Tobin.  AVell,  Senator,  could  I  ask  you  a  question^  I  re- 
member reading  in  the  newspapers  that  you  spoke  on  the  west  coast 
and  you  said  that  you  thought  the  hiring  halls  ought  to  be  restored 
on  the  Avest  coast. 

Senator  TAFr.  Xo.  I  didn't  say  that.  I  said  I  saw  no  reason  why 
a  hiring  hall  could  not  be  operated  successfully  without  a  closed  shop 
if  it  were  properly  regulated,  and  the  employer  had  a  proper  voice' 
in  its  operation.  But  that  is  not  the  kind  we  have  in  Alaska  and  that 
is  not  the  kind  authorized  by  the  President's  bill.  Your  bill  authorizes 
an  absolute  hiring  hall,  closed  shop,  in  which  the  union  may  insist 
upon  the  absolute  power  to  insist  that  the  employer  take  any  man, 
no  matter  what  his  qualifications. 

The  Cjlmkmax.  I  think  if  you  go  back  into  the  history  of  labor 
strife  in  the  maritime  industry,  you  will  discover  that  the  hiring  hall 
was  a  contrivance,  not  of  labor,  but  a  suggestion  of  the  employers,. 
and  was  a  technique  worked  out  by  the  shipping  owners  themselves. 
W^hat  it  became  is  another  question.  But  as  far  as  the  hiring  hall 
is  concerned  that  was  an  instrument  of  the  employers. 

Senator  Taft.  That  may  be.  I  am  only  suggesting  to  the  Secre- 
tary why  we  finally  rather,  with  a  good  deal  of  hesitation,  put  a  ban 
on  the  closed  shop  becaiise  of  the  testimony  we  had  in  that  respect. 

Secretary  Tokix.  I  would  like  to  read  to  you  a  list  of  industries- 
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in  which  they  have  had  closed  shops  traditionally  for  a  long  period  of 
time,  and  Taft-Hartley  wiped  them  out,  as  such. 

Senator  Taft.  They  permitted  them  to  substitute  a  union  shop, 
however,  which  gives  the  union  security  that  we  thought  was  necessary. 

Secretary  Tobin.  I  might  tell  you  that  in  most  of  them  they  are 
still  using  the  hiring  hall  because  the  employers  and  management 
find  it  to  be  convenient.  They  know  they  can  get  people  with  partic- 
ular skills  and  there  has  been 

Senator  Taft,  May  I  suggest  that  I  do  not  care  about  the  employer? 

What  I  am  trying  to  protect  is  the  man  who  wants  to  get  a  job 
who  is  shut  out.  If  you  extend  this  union  shop  to  every  industry  in 
the  country,  and  that  is  what  it  means  if  you  authorize  it  here,  no 
man  can  get  a  job  without  submitting  to  some  labor  union  official 
the  right  of  himself,  whether  he  can  go  into  that  industry  or  not. 
Am  I  correct  ?    Isn't  that  correct,  Mr.  Tobin  ? 

Secretary  Tobin.  What 

Senator  Taft.  Isn't  that  correct  ?  If  this  is  extended  to  every  indus- 
try, as  would  be  authorized  here  and  encouraged,  would  it  not  mean 
that  no  man  could  get  a  job  without  first  getting  the  approval  of  the 
union  officials  in  the  particular  thing  in  which  he  thinks  he  is  specially 
qualified  ? 

Secretary  Tobin.  In  all  of  these  fields  men  can  get  jobs  in  nonunion 
places,  then  eventually — probably  if  they  go  to  work  in  a  nonunion 
plant  eventually  it  will  be  organized  and  then  they  will  get  the  benefits 
of  unionism. 

In  the  very  skilled  trades  there  is  that  tradition  where  there  was  the 
combination  of  management  and  labor  working  together  with  the 
apprentice  and  then  when  the  apprentice  arrives  at  the  stage  where  he 
has  completed  his  apprenticeship  and  he  is  eligible  for  a  journeyman's 
card  he  becomes  a  full-fledged  member  of  the  union. 

Senator  Taft.  If  the  union  organization  resulted  in  organizing  the 
place  and  there  is  a  closed-shop  agreement,  and  a  union  official  does 
not  happen  to  like  that  fellow,  if  the  head  of  the  union  does  not  happen 
to  like  him  he  can  ban  him  from  getting  into  it.  He  can  ban  him  in  a 
closed  shop  which  we  made  a  union  shop. 

Secretary  Tobix.  That  is  not  so. 

Senator  Taft.  Why  not? 

Secretary  Tobin.  Because  apprentices  who  are  working,  who  have 
been  apprenticed  in  the  trade,  in  the  closed-shop  trade,  are  members  of 
the  union,  and  at  the  termination  of  their  apprenticeship  they  auto- 
matically become  members  of  the  union.  I  know  of  no  instances 
in  which  apprentices  upon  completing  their  apprenticeship  are  denied 
membership  in  a  miion. 

Senator  Taft.  I  am  not  talking  about  that.  I  am  talking  about  men 
who  may  be  unacceptable  to  union  members,  and  they  will  not  let  them 
in.     They  will  not  take  them  in  as  apprentices. 

Secretary  Tobin.  Well,  have  they  the  skills? 

Senator  Taft.  What?  Certainly.  Don't  you  think  in  the  printing 
trades  they  strictly  limit  the  number  of  people  who  can  be  apprentices? 
Don't  you  know  that? 

Secretary  Tobin.  Well,  Senator,  I  might  tell  you  that  United  States 
Steel — and  I  am  not  differing  with  it — is  refusing  to  expand  its  capac- 
ity.   We  know  in  the  United  States  that  we  need  at  least  20  to  30  per- 
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cent  more  capacity  than  there  is  at  the  moment,  but  United  States 
Steel  and  the  other  big  steel  companies  do  not  want  to  expand  because 
they  are  looking  forward  to  the  clay  when  probably  they  cannot  run  at 
97,  98  percent  capacity. 

Senator  Taft.  And  if  they  cannot  do  it,  the  Government  can  go 
ahead  and  enforce  it  if  they  wish  it.  But  if  you  would  give  this  right 
to  tlie  union,  and  then  every  union  pursues  that  policy,  you  will  have 
so  much  unemployment  in  the  United  States  that  you  cannot  take 
care  of  the  unemployed.  Why  not?  Because  every  union  wants  to 
have  as  few  people  working  in  that  trade  as  possible,  so  that  they  can 
get  and  demand  the  highest  possible  wages  in  that  trade.  Isn't  that 
the  natural  human  reaction  to  a  closed  shop? 

Secretary  Tobin.  You  are  willing  to  grant  a  union  shop.  Senator? 

Senator  Taft.  Yes. 

Secretary  Tobin.  The  self-same  argument  can  be  applied  to  your 
union  shop.     Now,  you  are  going  to  have  your  elections 

Senator  Taft.  Now  wait  a  minute,  let  us  stop  there.  The  union- 
shop  agreement  that  we  have  says  a  man  can  get  a  job  anywhere  he 
wants.  It  is  a  free  labor  availability  in  the  particular  thing  that  he 
wants  to  get  into.  After  he  has  worked  for  30  days,  then  he  has  to  join 
the  union. 

Secretary  Tobin.  Yes. 

Senator  Taft.  And  he  cannot  even  get  a  job. 

Secretary  Tobin.  In  almost  every  union-shop  contract  there  is  a 
provision  for  seniority  and  when  we  hit  a  decline  that  we  have  been 
discussing,  the  union  members  will  lose  their  jobs  and  will  come  back  to 
work  first  in  the  order  of  seniority. 

Senator  Taft.  In  the  printing  trades,  I  might  say,  when  you  get 
to  the  senior  members  they  can  stay  on  very  much  longer  hours,  per- 
haps, than  the  8  hours  a  day,  and  the  junior  members  are  dropped  off. 
Isn't  that  correct? 

Senator  Douglas.  Senator  Taft,  could  I  clarify  the  situation? 

Senator  Taft.  It  could  be  imposed  by  the  union  under  your  rule. 
They  could  impose  any  rule  they  wanted. 

Secretary  ToiuN.  Mr.  Chairman,  I  just  wanted  to  say  that  I  did  not 
want  to  get  back  to  1930. 

Senator  Douglas.  Senator,  can  I  make  an  effort  to  clarify  this  sit- 
uation, and  I  hope,  Senator  Taft,  you  will  forgive  me.  The  Senator 
is  extremely  skillful  and  extremely  able  but  unless  some  of  us  have 
the  })rivilege  of  putting  in  our  oar 

Senator  Taft.  I  am  delighted  to  have  you  come  in. 

Senator  Douglas.  Well,  we  may  be  foreclosed,  but  I  hope  you  will 
not  regard  me  as  trying  to  interfere  with  your  examination,  if  I  try 
to  clarify  this  question  of  closed  shop.  What  you  say  about  the  closed 
shop  creating  a  labor  monopoly  that  this  would  only  be  true,  would 
it  not,  Senator  Taft,  where  in  addition  to  the  closed  shop  you'liave 
a  closed  union — and  I  do  not  believe  in  a  combination  of  the  closed 
shop  and  the  closed  union — but  where  you  have  a  closed  shop  and  a 
relatively  open  union,  then,  since  people  are  not  barred  from  member- 
ship in  the  union  they  are  not  barred,  are  they,  from  work  in  the 
factory  ? 

Senator  Tafi\  No;  I  thiiik  the  Senator  is  right.  I  mean,  I  am  in- 
clined to  think  that  if  we  authorize  the  closed  shop,  we  ought  then  to 
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make  very  definite  rules  about  opening  the  union  so  that  people  can- 
not be  arbitrarily  excluded  from  the  profession  that  they  are  fitted 
to  and  wish  to  pursue.  •» 

I  agree  that  is  a  possible  alternative  to  outlawing  the  closed  shop, 
one  or  the  other;  but  this  bill  abolishes  even  the  slight  limitations  on 
the  union,  such  as  the  fixing  of  discriminatory  or  excessive  fees  that 
are  included  in  the  Taft-Hartley  bill. 

Secretary  Tobin.  Well,  Senator,  I  pointed  out  to  you  that  in  18 
months  not  one  single  union  member  in  the  country  has  protested, 
and  there  was  a  provision  in  your  law  under  which  they  could.  But  I 
would  like  to  discuss  our  experience  of  10  years  ago.  I  was  mayor  of 
Boston  in  1938  and  1939. 

We  went  into  a  second  depression,  and  we  had  4,500  building 
mechanics  working  for  charity  wages  under  WPA.  Those  men  were 
members  of  a  closed-shop  union.  There  were  carpenters  and  there 
were  bricklayers  and  plumbers"  and  electricians  and  in  1938  this  Con- 
gress changed  the  prevailing  rate,  hourly  rate  of  pay  to  mere  welfare 
paj'ments.  Very  few  men  had  come  into  the  building  trades  since 
1930.  Most  of  "these  men  were  elderly,  and  yet  they  could  not  get 
gainful  employment  in  this  country.  You  must  look  at  that  side  of 
the  problem. 

Senator  Pepper.  Mr.  Chairman,  may  I  intervene  here? 

The  Chairman.  Senator  Pepper. 

Senator  Pepper.  Mr.  Secretary,  isn't  it  being  overlooked  that  we 
still  have  competitive  enterprise  in  this  country,  and  that  if  the  unions 
were  to  limit  too  severely  the  members  of  a  trade,  that  there  would  be 
an  inducement  for  other  worliers  to  qualify  tliemselves  for  the  ability 
to  perform  the  trade,  and  that  nonunion  shops  would  grow  up  to 
compete  with  the  union  shops  ? 

So  that  there  are  economic  factors  that  would  tend  to  prevent 
what  the  Senator  from  Ohio  fears,  and  that  it  is  hardly  justified  to 
assume  that  the  members  themselves  are  going  to  adopt  and  to  per- 
severe in  practices  that  are  unsound  economically  and  are  unfair  to 
individuals  who  might  be  affected. 

So  what  you  are  advocating  is  that  we  have  an  opportunity  to  prac- 
tice in  this  field  some  of  this  free  enterprise  that  some  of  our  people 
are  such  loud  advocates  of. 

Secretary  Tobin.  That  is  correct,  Senator. 

Senator  Taft.  Mr.  Tobin,  we  have  another  case,  not  the  entrance 
into  unions,  but  the  firing  from  unions. 

Now,  another  change  that  led  to  a  prohibition,  or  at  least  to  the 
union  shop,  was  illustrated  in  the  testimony  of  one  man  Avho  stated 
tliat  he  saw  a  shop  steward  hit  a  foreman.  He  was  called — he  was 
subpenaed  to  come  to  the  trial  of  the  shop  steward.  He  testified  that 
he  saw  the  shop  steward  hit  the  foreman  first,  because  that  is  what 
he  saw.  He  was  then  tried  for  conduct  unbecoming  a  member  of  the 
union,  and  he  was  fired  from  the  union  by  reason  of  the  fact  that  it 
was  a  closed  shop  and  he  lost  his  job. 

Secretary  Tobin.  Did  he  go  to  the  courts.  Senator? 

Senator  Taft.  I  do  not  know  wliether  he  went  to  the  courts.  How 
could  he  get  back  into  the  union  through  the  courts?  What  would 
protect  him? 

Secretary  Tobin.  There  are  hundreds  of  cases  in  the  United  States, 
and  I  would  suggest  that  you  read  an  article  from  the  Wisconsin  Law 
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Review,  and  I  will  give  you  the  citations — I  would  like  to  submit  this 
for  the  record — there  are  over  300  cases. 

The  CiiAiK^rAX.  Put  it  in  the  record. 

(The  article  from  the  Wisconsin  Law  Review,  dated  January  VJi>^. 
follows:) 

The  Legal  Pbotection  of  Civil  Libektiks  Within  Unions 

(Joseph  Kovner) 

Fieedimi  of  speech,  press,  and  assembly  are  the  acknowledged  minimum 
requirements  of  a  democratic  organization.  Within  a  labor  union,  the  existence 
of  those  rights  means  that  individual  members  may  criticize  and  oppose  union 
oflicials  and  policy.  pul)lish  and  circulate  their  criticisms,  and  organize  an  oppo- 
sition party.  .\11  private  associations  in  a  democratic  state  are  not  required  to 
safeguard  these  fundamental  freedoms.  Many  religious,  social,  and  fraternal 
societies  :xre  authoritarian  and  ritualistic.^  It  is  part  of  the  freedom  of  associa- 
tion assured  to  the  citizens  of  a  democracy  that  they  may  form  private  organiza- 
tions which  do  not  meet  democratic  tests.  But  some  voluntary  associations  can- 
not be  undemocratic  without  endangering  themselves  and  the  state.  Labor 
unions  are  in  this  category. 

Unions  stand  in  a  special  relation  to  their  members  and  to  the  state.  Mem- 
bershii>  is  much  more  than  private  and  voluntary;  it  is  a  coinlition  of  employ- 
ment for  millions  of  wage  earners."  Federal  and  State  statutes  confer  legal 
aiuhoiity  upon  unions  to  represent  employees  (members  and  nonmemhers  alike) 
in  collective  bargaining  over  working  conditions.^  In  recent  years,  unions  have 
extended  the  scope  of  their  concerns  bej'ond  the  limit  of  the  economic  interests 
of  tlieir  members.  They  pass  upon  candidates  for  public  office,  domestic  and 
foreign  policy  of  the  Government,  legislation  and  the  administration  of  public 
laws.  Union  organization  nece.ssarily  creates  authority  over  those  who  are 
memlters,  and  this  authority  is  vested  in  individual  officers,  boards,  meetings, 
and  tribunals.  The  members  are  citizens  of  a  private  government.  The  funda- 
mental problems  of  internal  government  are  posed  by  the  relation  of  officials  to 
citizens,  or  in  union  terms,  of  officers  to  members.  One  of  the  most  important 
values  of  unions  in  a  democratic  society  is  that  they  give  working  men  and  women 
the  power  to  govern  themselves  in  their  economic  and  related  social  affairs. 

All  unions  profess  to  be  democratic,  and  many  of  them  practice  what  they 
preach.  Most  union  constitutions  contain  the  devices  of  popular  representative 
government :  secret  elections,  lixed  term  of  office,  initiative  and  referendum. 
Mnly  a  few  expressly  ban  the  exercise  of  civil  liberties.  For  example,  only  4 
out  of  50  sampled  constitutions  flatly  prohibit  the  distribution  of  leaflets  within 
the  union  without  prior  official  approval.^  Even  union  leaders  who  hold  dic- 
tatorial pciwer  defend  it  on  the  ground  that  it  has  been  conferred  uix)n  tliem  by 
the  members. 


'  The  requirement  of  a  fair  trial  was  not  iiiiposetl  upon  tlie  disciplinary  proceedings  of  a 
religious  society  ;  e.  g.,  licensing  of  kosher  butchers,  Cohen  v.  Silver  (277  Mass.  230,  178 
X.  E.  508  (1931))  ;  cf.  WaWi  v.  Keardon  (274  Mass.  530,  174  N.  E.  912  (1931)),  requiring- 
it  of  a  union,  jlembers  of  the  Jehovah  Witnesses  are  entitled  to  civil  liberties  in  public, 
though  th)3y  believe  in  a  theocratic  state,  Martin  v.  Citi/  of  Struthers  (319  U.  S.  141,  63 
S.  Ct.  862   (1943))  ;  Lovell  v.  Citii  of  Griffin  (303  U.  S.  444,  58  S.  Ct.  660  (1938)). 

'  Three  million  seven  hundred  and  thirty-one  thousand  persons  are  under  closed-shop, 
preferential-hiring,  or  union-shop  agreements,  and  another  3,031,000  are  under  agreements 
to  maintain  membership  for  a  contract  period.  U.  S.  Department  of  Labor,  Bureau  of 
Labor  Statistics.  Extent  of  Collective  Bargaining  and  Union  Recognition,  released  April 
21.  19  n.  and  published  in  May  issuo  of  Monthly  Labor  Review.  Digested  in  19  L.  R.  R. 
457.      See  Xewnuui.  The  Closed  Union  and  the  Right  to  Work,  43  Col.  L.  Rev.  42  (1943). 

'■'  National  Labor  Relations  .Act  (29  U.  S.  C.  sec.  159.  Julv  5,  1935,  ch.  372,  sec.  9,  49  Stat. 
453)  :  Railway  Labor  Act  (45  U.  S.  0.  152  (Ninth),  June  21,  1934,  ch.  091,  sec.  2,  48  Stat. 
1180).  I  rovisions  of  this  sort  are  in  laws  of  Colorado,  Connecticut,  Massachusetts. 
Minnesota.  New  York,. Pennsylvania,  Rhode  Island,  Utah,  and  Wisconsin. 

*  Other  union  laws  are  invoked  to  punish  criticism  and  opposition,  such  as  laws  ff)r- 
bidding  libel  or  slander,  misre])rfSeii(ations.  and  divulging  union  affaiis.  But  these  union 
laws  are  not,  on  their  face,  violative  of  free  expression  :  that  depends  upon  their  applica- 
tion in  a  particular  case,  .\nother  tyi)e  of  union  law  sometimes  invoked  against  organized 
opposition  is  one  forl)idding  clubs  or  meetings,  outside  of  the  formal  structure  of  tbf 
union,  which  seek  to  influence  union  policy.  This  latter  restriction  is  argue<l  for  by  some 
unionists  on  the  groimd  lliat  tlip  opposition  sliould  l)e  limitf'd  to  expression  in  the  elec- 
tions, regular  nieetiiiLrs.  conventions,  and  other  formal  affairs  of  the  union.  However, 
effective  fornud  participation  requires  an  unofficial  orsranization.  i.  e.,  a  liarty.  The  Ameri- 
can i>olitical  parties  are  not  descrll)ed  in  the  Federal  Constitution,  but  the  constitutional 
civil  liberties  protect  the  light  to  form  Ihem. 
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The  denial  of  civil  liberties  to  union  members  is  not  a  problem  requiring  legal 
remedies  because  of  willful  union  tyrannies.  It  is  rather  the  result  of  a  com- 
mon human  failing  of  officials,  who  occasionally  believe  that  they  know  best 
what  is  good  for  the  membership,  and  frequently  maintain  that  criticism  and 
opposition  divide  the  union  and  weaken  its  essential  unity.  Yet  experience  has 
shown  that  leadership  and  organizations  are  weakened  by  the  lack  of  internal 
criticism  and  loyal  opposition. 

Censorship  and  persecution,  if  they  are  severe,  cause  men  to  become  out 
of  touch  with  reality,  and  ignorant  of  facts  which  it  is  important  to  know.*' 

The  preservatioji  of  civil  liberties  within  unions  is,  therefore,  essential  to  the 
existence  of  strong  unions  in  a  democratic  society.  When  they  are  denied  within 
unions,  legal  protection  must  be  provided.  The  problem,  however,  is  how  to 
afford  this  legal  protection  without  impairing  the  self-governing  powers  of 
unions.  Thus  far,  the  protection  of  the  individual  rights  of  union  members  has 
been  left  to  the  courts,  and  a  body  of  law  has  been  established  dealing  with  the 
rights  of  union  members  against  arbitrary  action  of  union  authorities." 

Unions,  like  other  voluntary  associations,  are  subject  to  the  dictates  of  public 
policy  and  natural  justice.  On  this  judicial  premise,  the  courts  have  imposed  the 
requirement  of  a  fair  trial  upon  union  disciplinary  proceedings,  even  if  union 
laws  do  not  provide  for  it."  The  courts  require  due  notice,  a  hearing  before  an  ^ 
impartial  tribunal,  and  the  opportunity  to  present  and  cross-examine  witnesses. 
It  has  long  been  held  contrary  to  public  policy  for  unions  to  punish  members  for 
the  exercise  of  civil  rights  outside  the  union  even  though  the  right  is  exercised 
-against  the  union.  Thus,  a  union  may  not  expel  a  member  for  going  to  court 
against  a  disciplinary  penalty  imposed  on  him  by  the  union.'  Nor  may  it  punish 
a  member  who  testifies  in  a  judicial  or  administrative  hearing  against  the  interests 
of  tlie  union.*'  A  union  may  not  interfere  with  a  member's  right  as  a  citizen  to 
hold  public  office.'  One  court  ruled  that  unions  cannot  penalize  a  member  for 
xoting  against  it  in  a  Railway  Labor  Board  election.^" 

More  recently,  the  courts  have  recognized  tbat  the  power  of  unions  to  regulate 
■working  conditions  by  entering  into  contracts  with  an  employer,  and  by  their 
own  laws,  is  a  rule-making  power ;  and  they  have  imposed  upon  unions  the 
standards  of  fair  rule  making.  Thus,  unions  acting  imder  the  protection  of 
statutes  vesting  them  with  exclusive  bargaining  powers  cannot  discriminate 
against  employees  subject  to  their  authority  on  nonrelevant  grounds  such  as  race 
or  previous  union  affiliation."  They  are  bound,  said  the  Supreme  Court,  to  the 
same  standards  of  fairness  as  those  governing  public  legislatures."  Moreover, 
employees  represented  by  a  union  are  entitled  to  notice  and  an  opportunity  to 
be  heard  upon  proposed  regulations  of  working  conditions."     Tliese  recent  de- 


^»  Bertrand  Russell,  Power.  Norton  &  Co..  New  York.  1938,  p.  154. 

5  See  Chafee,  The  Internal  Affairs  of  Associations  Not  for  Profit  (1930),  43  Harv.  L. 
"Rev.  993;  Witmer,  Civil  Liberties  and  the  Trade  Unions  (1941),  50  Yale  L.  .T.  621; 
Stafford.  Disputes  Within  Trade  Unions  (1936),  45  Yale  L.  J.  1248;  Chamherlin,  The 
Judicial  Process  in  Labor  Unions  (1940),  10  Brooklyn  L.  Rev.  145;  Note,  Elements  of  a 
Fair  Trial  in  Disciplinary  Proceedings  by  Labor  Unions.  30  Col.  L.  Rev.  847   (1930). 

^  Local  No.  7,  Bricklayers,  Masons  <(■  Plasterers  v.  Bowen  (278  Fed.  271   (1922)). 

'  O'Keefe  v.  Local  J,36,  U.  A.  of  Plumhers  (277  N.  Y.  300,  14  N.  E.  (2d)  77.  117  A.  L.  R. 
«17  (1938))  ;  Polin  v.  Kaplan  (257  N.  Y.  277,  177  N.  E.  833  (1931))  ;  Angrisani  v.  Steam 
<167Misc.  738.  3  N.  Y.  S.  (2d)  698  (1938)). 

^Abdon  V.  Wallace  (95  Ind.  App.  604,  165  N.  E.  68  (1929))  ;  Spayd  v.  Rinmng  Rock 
Jjodqe  (BRT,  270  Pa.  67,  113  Atl.  70  (1921))  ;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Thompson 
<102  Tex.  69.  113  S.  W.  144  (1909) ). 

»  Schneider  v.  Local  No.  60  (116  La.  270,  40  So.  700  (1905) ). 

^0  Ray  V.  Brotherhood  of  Railway  Trainmen  (182  Wash.  39,  44  P.  (2d)  787  (1935)). 
See  note  29,  infra. 

"  Steele  v.  Louisville  d-  Nashville  R.  R.  Co.  (323  U.  S.  192,  65  S.  Ct.^226  (1944) )  ;  Tunstall 
-V.  Brotherhood  of  Locomotive  Engineers  (323  U.  S.  210.  65  S.  Ct.  235  (1944))  ;  James  v. 
Marinship  Corp.  (25  Cal.  (2d)  721,  155  P.  (2d)  329  (1944)).  These  deal  with  racial  dis- 
crimination. Wallace  Corp.  v.  N.  L.  R.  B.  (323  U.  S.  248,  65  S.  Ct.  238  (1944))  upheld  an 
K.  L.  R.  B.  order  rt-instating  workers  who  were  discharged  because  the  winning  union 
•expelled  them  for  voting  for  the  loser  in  an  N.  L.  R.  B.  election. 

1^  In  the  Steele  case,  supra,  the  Court  said  :  "We  think  the  Railway  Labor  Act  imposes 
jupon  the  statutory  representative  of  a  craft  at  least  as  exacting  a  duty  to  protect  equally 
the  members  of  the  craft  as  the  Constitution  imposes  upon  a  legislature  to  give  equal  pro- 
tection to  those  for  whom  it  legislates"  (323  U.  S.  at  p.  202,  65  S.  Ct.  at  p.  232). 

'^  The  Court  in  the  Steele  case  also  said  that  a  union  not  having  a  closed  shop  could 
•exclude  workers  in  the  unit  from  membership  if  it  wished,  but  it  would  be  necessary  to 
■consider  requests  of  nonunion  members  and  "to  give  them  notice  of  and  opportunity  for 
Blearing  upon  its  proposed  action"'  (323  U.  S.  at  p.  204,  65  S.  Ct.  233).  Presumably,  iuem- 
loership  normally  affords  an  opportunity  to  participate  in  proposed  regulations.  The  legal 
analysis  of  the  rights  of  union  members  with  regard  to  the  authority  of  the  union  to  bind 
them  is  best  made  upon  principles  of  notice  and  hearing  as  applied  to  rule  making,  rather 
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cisfoiis  are  a  sound  developnieiit  of  older  rulings,  which  held  that  a  union  could 
not  arbitrarily  abridge  or  alter  a  worker's  property  rights  in  his  job,  even  though; 
these  rights  were  created  by  a  contract  between  the  union  and  the  employer.'* 
And  where  a  member  violated  a  union  law,  the  courts  have  set  aside  unreasonable 
or  excessive  penalties."" 

The  courts  have  passed  uixm  the  outright  supin-ession  of  criticism  and  oppo- 
sition to  officials.  The  Georgia  court  ruled  that  a  union  law  prohil)iting  the  dis- 
tribution of  circulars  witliin  the  union  was  plainly  void,  and  it  enjoined  threat- 
ened expulsion  of  members-who  violated  the  ban  by  issuing  leaflets  charging  the 
national  officers  witli  tinancial  mismanagement."  In  a  number  of  cases,  there  was 
no  law  of  the  union  flatly  forl)id(ling  any  criticism,  but  officials  abusing  their 
powers,  suppressed  attacks  upon  themselves,  and  the  courts  granted  relief  to  com- 
plaining members.'"  These  latter  cases  typically  involve  racketeering  or  gross 
corruption,  and  it  is  signilicant  that  the  venal  abuse  of  a  union  power  is  always 
accompanied  by  the  suppression  of  civil  liberties.  The  reverse,  however,  is  not 
true— that  whenever  civil  liberties  of  union  members  are  impaired,  the  officials 
are  corrupt.  ,  More  often,  the  union  oflicials  have  simply  made  the  human  error  of 
identifying  themselves  v.-ith  the  organization  and  treating  opposition  to  tliem  as 
rebellion  against  the  union."  The  courts  have  corrected  this  error  withoiH  undue 
intervention  in  the  internal  aft'airs  of  the  union. 

An  early  Pennsylvania  case  laid  down  the  following  sound  rule :  the  discussions 
of  differing  views  between  members  and  officials  does  not  threaten  the  disruption 
or  destruction  of  a  union.'*  Accordingly,  it  reinstated  a  member  who  had  been 
expelled  for  issuing  a  leaflet  calling  upon  meml)ers  to  attend  a  meeting  to  hear 
arguments  against  an  official  policy  of  tiie  union.  The  Washington  court  in  1037 
set  aside  the  expulsion  of  several  carpenters'  locals  which  were  penalized  because 
tliey  disagreed  over  policy  with  the  regional  representative  of  the  parent  union." 
The  New  York  courts  have  applied  the  simple  rule  that  there  must  be  substantial 
evidence  to  support  an  expulsion  on  cliarges  of  libel  or  slander  of  officers,  and  they 
have  held  that  the  mere  circulation  of  criticism  of  the  officers  is  not  substantial 
enough  to  justify  expulsion.""  In  one  case,  the  court  held  that  charges  of 
misappropriation  of  funds  made  in  the  heat  of  an  acrimonious  election  campaign 
"it  not  injurious  to  the  society  or  tending  to  its  disruption"  and,  therefore,  not 
enough  to  warrant  an  expulsion  of  the  loser."'  And  in  another  case,  the  court 
ruled  that  an  organized  movement  for  local  autonomy  was  not  to  be  punished 
because  protest  meetings  were  called  in  violation  of  an  edict  of  the  national 
officers,  and  other  technical  violations  of  union  laws  were  committed.^ 

While  these  cases  speak  in  terms  of  allowable  criticism  and  rules  of  substantial 
evidence,  they  in  effect  establish  substantive  rights  of  union  members  to  free- 


than  upon  conventional  theories  of  agency.  The  Supreme  Court  fell  into  grave  difficulties 
and  complications  when  it  tried  to  decide  a  case  involving  the  authority  of  a  union  to  settle 
grievances  for  its  members  by  doctrines  of  agency.  Elgin,  J.  d  E.  Ry.  Co.  v.  Burlcij  (325 
U.  S.  711,  65  S.  Ct.  1282  (1945)).  On  rehearing,  it  found  firmer  ground  by  turning  to  the 
rules  of  notice  and  hearing  upon  proposed  actions  to  settle  grievances  (327  U.  S.  661,  66 
S.  Ct.  721  (1946)). 

^*Nord  V.  Griffin  (86  F.  (2d)  481  (CCA  7th  1936))  ;  Christcnson,  Seniority  Rights  Under 
Labor  Union  Working  Agreements.  11  Temple  L.  Q.  355  (1937). 

^<»  Broicne  v.  Ilihhcts  (290  N.  Y.  459.  49  N.  E.  (2d)  713  (1943))  ;  Koukh)  v.  Weber  (154 
Misc.  659,  277  N.  Y.  S.  39  (1935) )  ;  McOinley  v.  Local  205  (351  Pa.  47,  40  A.  (2d)  16  (1944) 
(dissenting  opinion)). 

"  Kdrintiton  v.  Ifall  (168  Ga.  484.  148  S.  E.  403  (1929) ).  In  two  cases,  the  same  sort  of 
law  was  involved,  but  it  was  not  directly  challenged,  and  the  courts  upheld  the  discipline 
upon  findinsr  that  there  was  a  fair  trial  and  substantial  evidence  to  support  the  penalties. 
Love  V.  lirotherhood  of  Locomotive  Engineers  (l.",9  Ark.  375,  215  S.  W.  602  (1919^)  ;  Pfoh 
V.  Whitnrii  (43  Ohio  Abs.  417,  62  N.  E.  (2d)  744  (1945)). 

^•^  Rohinson  v.  Nick  (235  Mo.  App.  461,  136  S.  W.  (2d)  374  (1940))  ;  Wakche  v.  Sherlock 
(110  N.  .T.  Eq.  223,  159  Atl.  661  (1932))  :  Moore  v.  MnrescU  (291  N.  Y.  81.  52  N.  E.  (2d) 
552  (1944))  :  Poliu  v.  Kaplan  (257  N.  Y.  277,  177  N.  E.  833  (1931)  (note  7  supra))  ; 
Irwin  v.  Possehl  (143  Misc.  855,  257  N.  Y.  S.  597  (1932)). 

"  See  Kopald.  Rphellion  in  Labor  Unions  (Boni  &  Liveright,  New  York,  1924'). 

18  Weis.s  v.  Musical  Mutual  ProteQiive  Afmn.  (180  Pa.  446,  42  Atl.  118  (1899)).  The 
union  in  this  case  had  no  laws  specifically  defining  expellahle  offenses  ;  though  the  court 
allowed  it  a  fundamental  right  to  expel  members  for  disruption.  It  is  hard  to  see  how  a 
union  law  could  alter  the  principle  that  discussion  of  differing  views  is  not  subversive. 

1"  Cox  V.  United  lirotherJiood  of  Carpenters  (190  Wash.  511,  6  P.  (2d)  148  (1937)).  (The 
expulsions  were  also  set  aside  for  lack  of  a  hearing.) 

^"Polin  v.  Kaplan  (257  N.  Y.  277.  177  N.  E.  833  (1931)  (note  7  supra))  ;  Shapiro  v. 
Brennan  (269  N.  Y.  567.  199  N.  E.  515  (1935)). 

"^  Reilly  v.  Hogan  (32  N.  Y.  S.  (2d)  86  t,  affd  264  App.  Div.  855,  36  N.  Y.  S.  (2d)  423 
(1942) ).     See  al'^o  Eschman  v.  Huhnrr  (226  Til.  Apn.  537  (1922)  ^. 

^  Koukhi  v.  Canaran  (154  Misc.  343,  277  N.  Y.  S.  28  (1935))  ;  and  companion  case, 
Koukly  V.  Weher  (154  Misc.  659;  277  N.  Y.  S.  39  (1935)   (note  14a  supra)). 
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dom  of  speech.  It  is  to  be  remeDiberecl  that  the  courts  have  only  recently  empha- 
sized the  importance  of  civil  liberties  in  ordinary  economic  affairs.^^  This  has 
been  done  particularly  at  the  request  of  unions  seeking  the  protection  of  their 
civil  liberties  in  relation  to  employers.  Employers,  in  their  turn,  have  success- 
fully claimed  their  constitutional  rights  to  express  their  opinion  of  unions."' 
It  is  appropriate  to  give  equal  importance  to  the  exercise  of  civil  liberties  within 
unions. 

The  legal  protection  of  civil  liberties  does  not  mean  that  members  can  abuse 
their  rights.  The  line  between  free  speech  and  slander,  between  opposition  and 
rebellion,  has  been  drawn  by  the  courts.  They  have  denied  relief  to  an  expelled 
member  who  made  reckless  charges  against  the  officers."^  A  candidate  for  office 
who  issued  a  "contemptible"  pamphlet  attacking  the  incumbents  was  held  to  have 
been  jiistiflably  expelled.""  In  May  of  this  year,  a  New  York  lower  court  held  that 
a  union  could  properly  punish  members  who  issued  a  series  of  leaflets  accusing  the 
officers  of  frame-ups  and  sell-outs  in  the  economic  field,  and  of  fascism  and  treason 
in  the  political  scene."'  The  courts  habe  recognized  the  emergency  nature  of  strikes 
and  sustained  expulsions  for  aiding  the  employer  during  a  strike.^  They  have 
recognized  the  right  of  a  union  to  protect  itself  against  secessionists.""  And  of 
course  civil  liberties  are  not  involved  where  a  member  willfully  violates  a  valid 
union  law.  The  courts  have  upheld  discipline  of  union  members  who  broke 
working  rules,™  practiced  f raud,''^  or  refused  to  pay  dues."'" 

In  short,  judicial  decisions  have  establi.shed  a  solid  foundation  for  the  legal 
protection  of  the  civil  liberties  of  union  members.  The  question  arises  whether 
judicial  remedies  are  adequate,  or  whether  the  delay  and  expense  of  lawsuits 
prevent  individual  union  members  from  enjoying  the  protection  of  the  courts 
against  the  denial  of  their  rights  by  those  in  control  of  unions.  Proposals  have 
been  made  to  establish  special  commissions  to  hear  complaints  against  union 
disciplinary  actions  and  to  grant  speedy  and  inexpensive  relief.'^  These  pro- 
posals have  merit  but,  unless  carefully  qualified,  they  can  be  unworkable  and 
dangerous.  It  would  be  futile  and  unwise  to  expect  unions  to  follow  procedures 
wiiich  they  cannot  practically  carry  out,  or  to  apply  standards  that  violate  basic 
union  ideals  and  customs.    The  procedural  and  substantive  standards  which  may 


^Thornhill  v.  Alabama  (310  U.  S.  8S,  60  S.  Ct.  736  (1940))  ;  Carlson  v.  California  (310 
U.  S.  106,  60  S.  Ct.  746  (1940)). 

='  The  free  speech  of  employers  under  the  N.  L.  R.  A.  has  been  hotly  debated  and  has  been 
re.solved  in  favor  of  the  empiover.  See  N.  L.  R.  B.  v.  J.  L.  Brandeis  d-  Sons  (145  F.  (2d) 
556  (C.  C.  A.  8th,  1944) )  ;  Thomas  v.  Collins  (323  U.  S.  516,  537,  65  S.  Ct.  315,  326  (1944) ). 

^^Pople  ex  rcl  Shults  v.  Love  (199  App.  Div.  815,  192  N.  Y.  S.  354  (1922)). 

"-<■' Elfer  V.  Marino  Engineers  Beneficial  Ass'n.   (179  La.  383,  154  So.  32   (1934)). 

■"-T  Ames  V.  Diihinskif  (N.  Y.  Sup.  Ct.  Sp.  Term,  Part  IV,  N.  Y.  Co.,  April  21,  1947,  20 
L.  K.  R.  M.  2021).  There  is  some  question  whetlier  the  language  used  by  the  plaintiffs 
in  this  case  was  unusual  in  contests  among  ideological  factions.  However,  the  union  did 
not  expel  the  plaintiffs,  but  merely  susiJended  them  for  a  fixed  period,  and  allowed  them 
to  stay  at  work  in  the  industry. 

^»  Monroe  v.  Colored  Scretcmen's  Ben.  Ass'n.  No.  1  (135  La.  894,  66  So.  260  (1914))  ; 
Becker  v.  Calnan  (313  Mass.  625,  48  N.  E.  (2d)  668  (1943)  ;  Clark  v.  Morgan  (271  Mass. 
164,  172  N.  E.  790  (1930).  See  also,  Burke  v.  Monumental  Division  No.  52  (286  Fed. 
949  (D.  C.  Md.,  1922).  affirmed,  298  Fed.  1019,  reversed  on  technical  grounds,  279  U.  S. 
629,  46  S.  Ct.  206  (1925)). 

^-^  Davis  V.  /.  A.  T.  8.  E.  (60  Cal.  App.  (2d)  713.  141  P.  (2d)  486  (1943)).  However, 
this  decision  is  subject  to  the  ripht  of  workers  to  change  representatives  under  the  N.  L. 
R.  A.  Matter  of  Rutland  Court  Owners,  Inc.  (44  N.  L.  R.  B.  587)  ;  Matter  of  Lewis  Meier 
<£■  Co.  (N.  L.  R.  B.  4/24/47.  20  L.  R.  R.  M.  1003),  See  Wallace  v.  N.  L.  R.  B.,  note  11, 
supra;  and  Dorrington  v.  Manning  (135  Pa.  Super.  194,  4A  (2d)   86  (1939)). 

31  Western  United  Dairy  Co.  v.  Nash.  (293  111.  App.  162,  12  N.  E.  (2d)  47  (1937))  ;  Meurer 
V.  Detroit  Musicians  Beneficial  Protective  Assn.  (95  Mich.  451,  54  N.  W.  951  (1893))  ; 
O'Keefe  v.  Local  ^36  of  U.  A.  of  Plumbers  (277  N.  Y.  300,  14  N.  E.  (2d)  77  (1938),  (note 
7,  supra))  ;  Harmon  v.  Matthews  (27  N.  Y.  S,  (2d)  656  (1941))  ;  Burns  v.  Bricklayers 
Benevolent  and  Protective  Union  (14  N.  Y.  S.  361  (1891) ). 

The  O'Keefe  case  is,  I  think,  wrongly  decided  on  the  procedural  point.  The  union  and 
the  employers'  association  wei'e  entitled  to  reacli  an  agreement  to  punish  members  and 
contractors  who  cut  rates  fixed  in  the  collective  agreement  without  following  judicial  pro- 
cedures ;  but  the  guilty  individuals  were  entitled  to  a  trial  before  being  penalized.  Com- 
pai'e  United  Brotherhood  of  Carpenters  <f  Joiners  v.  Carpenters  Local  No.  li  (opinion 
on  rehearing)  (Tex.  Civ.  App.  278  S.  W.  (2d)  558  (1944) ). 

^^Bush  V.  /.  A.  T.  8.  E.  Local  72S  (55  Cal.  App.  (2d)  286,  130  P.  (2d)  788  (1942))  ; 
Krause  v.  Sander  (122  N.  Y.  S.  54,  66  Misc.  601,  affirmed,  143  App.  Div.  941,  127  N.  Y.  S. 
1128  (1910)). 

^'  DeMille  v.  American  Radio  Arti.9t8  ((Cal.  Dist.  Ct.  of  App.),  175  P.  (2d)  851  (1946))  ; 
Brown  v.  Lehman  (141  Pa.  Super.  467,  15  A.  (2d)  513  (1940)).  However,  a  union  may  not 
use  a  technical  dues  default  as  a  pretext  for  expelling  a  fractious  member,  Sweetman  v. 
Barrows  (263  Mass,  349,  161  N.  E.  272)  ;  Fleming  v.  Motion  Picture  Operators  Local  2.U 
(124  N.  J.  Eq.  269,  1  A,  (2d)  386  (1938)). 

^^  E.  g..  The  American  Civil  Liberties  Union,  Rei>ort  on  Democracy  in  Trade  Unions 
(1943). 
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be  fairly  required  of  unions  are  not  easy  to  determine.  They  can  be  approached 
by  either  a  tolerant  judicial  attitude  or  intimate  familiarity  with  internal  work- 
ings of  unions.^^  The  latter  method  is  made  ditlicult  because  there  are  so  few 
persons  outside  the  labor  movement  who  are  capable  of  passing  upon  the  merits 
of  internal  union  disputes.  Therefore,  the  judicial  attitude,  which  is  respectful 
of  established  practices  and  which  imposes  only  minimum  requii-ements,  offers 
the  most  effective  lesal  protection.  The  judicial  process  has  a  way  of  regula- 
ting Avithout  interfering. 

The  courts  do  not  set  aside  the  normal  functions  of  unions  but  limit  them- 
selves to  setting  up  standards  to  guide  unions,  leaving  to  them  the  responsibility 
and  opportunity  to  apply  these  standards  before  the  courts  intervene.  Thus, 
under  the  decisions,  a  union  may  punish  its  members  for  violation  of  its  laws 
provided  the  union  grants  an  unbiased  trial,  reasonable  appeal  procedures,  and 
its  laws  are  not  contrary  to  public  policy."  The  judgments  of  union  tribunals  are 
upheld  if  there  is  any  reasonable  ground  to  support  them ;  the  court  does  not 
substitute  its  judgment  for  that  of  the  union  authorities  unless  the  latter  are 
clearly  wrong.™  The  court  first  looks  to  see  if  the  laws  of  the  union  itself  have 
l>een  violate(l  Ijefore  it  imposes  external  standards ;  and  the  external  standards 
are  kept  to  the  minimum  necessary  to  protect  fundamental  fair  play  and  sub- 
stantive rights." 

Unionists  accept  the  idea  of  legal  protection  against  arbitrary  actions  of 
union  officials,  if  it  is  carried  out  in  terms  which  respect  the  self-governing 
powers  of  unions.  They  prize  most  jeolously  the  capacity  of  their  own  tribunals 
to  render  fair  judgments,  but  they  recognize  that  there  must  be  a  legal  remedy 
when  their  own  bodies  erroneously  deny  fundamental  rights.  Union  constitu- 
tions commonly  insist  that  a  member  must  first  exhaust  his  remedies  within 
the  union  before  he  goes  into  court.  Unions  have  sometimes  objected  to  the 
fact  that  the  courts  set  aside  a  penalty  before  a  member  has  taken  his  full 
appeal  within  the  organi^tion.  But  this  has  been  done  by  the  courts  only 
because  unions  fail  to  grant  a  stay  of  penalty  pending  internal  appeals.  In  such 
a  case,  the  courts  have  proceeded  to  determine  whether  the  member  has  been 
wrongfully  punished  and  thus  save  him  from  loss  of  his  job  while  waiting  for 
the  upper  union  tribunals  to  correct  the  injustice.'^  This  early  intervention 
could  be  avoided  if  the  union  would  change  its  procedures  and  grant  a  stay  pend- 
ing appeal  within  the  union. 

This  example  of  judicial  review  of  union  discipline  also  illustrates  the  point 
that  substantial  protection  can  be  afforded  by  procedural  standards.  In  other 
cases,  the  expulsion  of  members  M'ho  criticized  their  officers  was  set  aside 
because  the  officers  sat  as  judges  in  the  trial,  thus  making  an  impartial  hearing 
impossible.'^  However,  it  should  be  noted  that  the  courts  do  not  expect  unions 
to  comply  with  technical  niceties.  A  union  is  entitled  to  exclude  lawyers  for 
both  sides  from  its  proceedings ;  ^''  it  is  not  required  to  keep  a  stenographic  rec- 
ord ;  "  it  is  enough  that  the  proceedings  include  the  substantial  elements  of 


"See,  Witmer,  Civil  Liberties  and  the  Trade  Unions,  50  Yale  L.  J.  621  (1941)  (note  5 
supra). 

^^  Note  5,  supra. 

3"  Snn}/  V.  Lovely  (276  Mass.  1,59.  176  N.  E.  791  (1931) ).  The  court  in  this  case  went  so 
far  as  to  let  stand  an  honest  mistake  bv  the  union. 

"Compare,  Irwin  v.  Posurhl  (143  Misc.  .S55,  257  N.  Y.  S.  597  (1932)  (note  16  supra)), 
and  Rowan  v.  Possehl  (173  Misc.  898.  18  N.  Y.  S.  (2d)  574  (1940)).  See,  Walsh  v. 
Renrdon  (274  Mass.  530.  174  N.  E.  912  (1931)  (note  1  supra))  ;  Johnson  v.  Carpenters 
d  Joiners  Local  Union  971  (52  Nev.  400,  288  Pac.  170  (1930)  >. 

^Corregan  v.  Hap  (94  App.  Div.  71.  87  N.  Y.  S.  956  (1904)).  (An  early  and  typical 
case.)  This  relatively  simple  problem  has  been  confused  by  inverting  the  process  ;  a  court 
first  finds  that  the  action  of  the  union  was  illegal,  and  then  rules  that  the  ni?mher  did  not 
Lave  to  exhaust  his  ajipeals,  because  the  union  acted  illegally  ;  e.  g.,  Edrington  v.  Hall, 
note  15  supra.  Some  courts  have  confused  the  problem  further  by  allowing  a  member  to 
sue  for  damages  for  wrongful  expulsion,  without  exhausting  his  appeals  within  the  union; 
t)ut  requires  exhaustion,  if  he  sues  for  reinstatement  In  the  union,  e.  g.,  Pjoh  v.  Whitney, 
note  15  supra. 

^^Gaestel  v.  lirotherJwod  of  Painters  (120  N.  ,T.  Eq.  385.  185  Atl.  36  (1936))  ;  Cohen  v. 
Rosenhem  (262  App.  Div.  214.  27  N.  Y.  S.  (2d)  834,  aff'd  287  N.  Y.  800,  40  N.  E.  (2d) 
1018  (1941)).  This  point  is  often  an  additional  ground  for  setting  aside  penalties  which 
are  unsupported  by  substantial  evidence  ;  e.  g..  Koiikly  v.  Ganai-an,  note  22  supra,  Rcilly  v. 
Hooan.  note  21  supra;  H'c/.s'j?  v.  Musieal  Mutual  Protective  Union,  note  18  supra. 

^  Fales  V.  Musicians  Protective  Union  Local  i.OR,  A.  F.  of  M.  (40  R.  I.  134,  99  Atl.  823 
(1917))  (however,  failure  to  grant  a  reasonable  postponement  invalidated  the  union  pro- 
ceedings in  1his  case)  :  Local  No.  2  v.  Reinlib  (133  N.  J.  Eq.  572,  33  A.  (2d),  710  (1943))  I 
Ames  V.  Duhinsl:y,  note  27  supra. 

*^  Rubens  v.  Weber  (237  App.  Div.  15,  260  N.  Y.  S.  701  (1932)).  On  the  other  hand,  a 
union  may  not  deny  access  to  records  or  information  needed  for  appeal,  lirooks  v.  Engar 
(259  -Vpp.  Div.  333,  19  N.  Y.  S.  114  (1940)),  Vheio  v.  Manhattan  Laundries  (134  N.  J.  Eq. 
566,  36  A.  (2d)  205  (1944)). 
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notice,  written  charges,  and  opportunity  to  present  witnesses  and  to  cross-examine 
liostile  witnesses. 

It  is  possible  for  union  authorities  to  satisfy  the  requirements  of  a  fair  trial 
and  still  punish  individuals  unjustly.  But  these  two  other  simple  standards  of 
fair  play  wil  go  a  long  way  toward  curbing  the  abus  '  of  power:  nondis.rimina- 
toi-y  application  of  the  union  law.s  and  the  guarantee  of  civil  liberties. 

These  three  standards  of  procedural  and  substantive  due  process — fair  trial, 
equal  protection  under  the  laws,  and  freedom  of  individual  expression — are 
favored  criteria  of  the  judicial  process.  They  provide  clear,  simple,  minimum, 
yet  adequate,  standards  for  the  legal  protection  of  tlie  rights  of  union  members. 
Their  application  makes  it  unnecessary  to  pry  into  the  internal  affairs  of  unions 
or  to  pass  upon  the  merits  of  differences  among  the  membership.  If  the  channels 
of  free  communication  within  the  union  are  kept  open,  the  merits  of  a  particular 
dispute  can,  in  most  cases,  be  left  to  the  decision  of  the  membership  participating 
in  meetings,  caucuses,  election,  and  conventions.  The  majority  will  hesitate  to 
take  punitive  action  against  a  minority  that  is  guaranteed  the  right  to  present 
its  case  to  the  membership.  Union  officials  who  have  sujipressed  any  opposition 
rely  chiefly  upon  their  power  to  isolate  the  dissenters,  to  allow  only  their  own 
version  of  the  facts  to  be  circulated,  and  to  punish  critics  one  at  a  time."  It  is 
only  in  rare  cases,  where  all  the  officers  are  corrupt,  that  the  courts  have  had  to 
step  in  and  supervise  the'  conduct  of  internal  affairs,  such  as  meetings  or 
elections."^ 

Unions  are  an  integral  part  of  our  society  ;  they  cannot  be  destroyed  or  seriously 
weakened  except  at  the  price  of  bitterness  and  conflict.  Because  of  their  impor- 
tance, the  power  of  those  incontrol  of  unions  must  be  subject  to  safeguards 
against  the  abuse  of  power.  The  way  to  achieve  this  aim  by  legal  curbs  is  to 
enforce  the  ideals  and  standards  of  the  unions  themselves  and  to  make  full  use 
of  the  enforcement  machinery  of  self-governing  union  bodies.  In  this  way,  the 
legal  curbs  are  soundly  based  upon  practices  which ^the  parties  themselves  have 
found  to  be  both  workable  and  desirable. 

The  right  to  a  fair  trial  within  imions  is  now  protected  by  court  decisions, 
and,  with  few  exceptions,  it  is  a  prevailing  practice  of  unions.  The  history  of 
this  judicial  regulation  is  illuminating.  It  was  at  first  resisted,  but  it  is  now 
expressly  guaranteed  by  nearly  every  union  constitution."  The  judicial  prescrip- 
tion was  accepted  by  unions,  not  only  because  the  courts  had  power  to  enforce 
their  rulings,  but  even  more  so,  because  union  members  and  officers  believed  in 
the  idea  of  a  fair  trial.  It  is  likewise  true  that  the  belief  in  fundamental  civil 
liberties  is  part  of  the  ideals  and  standards  of  union  members  which  they  all 
profess  and  many  practice.  Proposals  to  curb  the  abuse  of  the  pov.-er  of  unions 
by  weakening  them  do  an  injustice  to  the  capacity  for  self-government  of  Ameri- 
can workers."  It  is  wiser  to  make  a  thorough  study  of  institutions  before  enact- 
ing any  regulations  seriously  altering  existing  practices.  A  thorough  study  of 
union  government  would  reveal  the  existence  within  unions  of  standards  and 
machinery  protecting  the  rights  of  union  members.  Wise  legislation  would  pro- 
mote the  use  of  these  standards  and  machinery  with  a  minimum  of  legal  super- 
vision over  the  self-governing  capacities  of  American  workers. 


*^  Kopald,  op.  cit.,  supra,  note  17,  at  pp.  167-168. 

*^  For  a  remarkably  illustrative  series  of  connected  cases,  see  the  Sandhog  cases  :  Moore 
V.  Morcfichi  (291  N.  Y.  81,  52  N.  E.  (2d)  552  (1944)  (note  16  supra))  ;  Canfteld  v.  Moreschi 
(268  App.  Div.  64,  48  N.  Y.  S.  (2d)  668  (1944) )  ;  Dusing  v.  Ntizzo  (178  Misc.  965,  37  N.  Y.  S. 
(2d)  750  (1942))  ;  Busing  v.  TfH::zo  (111  Misc.  35,  29  N.  Y.  S.  (2)  882  (1941)).  See  also, 
Robinson  v.  Kick  (235  Mo.  App.  461,  136  S.  W.  (2d)  374  (1940)  (note  16  supra))  :  Local 
11  V.  McKee  (114  N.  J.  Eq.  555,  169  Atl.  351  (1983))  ;  Kaplan  v.  Elliott  (145  Misc.  863, 
261  N.  Y.  S.  112  (1932))  ;  239  App.  Div.  914,  265  N.  Y.  S.  952  (1933)  (settling  receivers, 
accounts) ). 

^*  A  good  case  study  is  provided  by  the  bricklayers  union  which  was  involved  in  early 
decisions  holding  its  penalties  void  for  lack  of  due  process  ;  today  the  bricklayers  are  a 
model  of  fairness  in  their  internal  procedures.  See  Bricklayers,  Plasterers  and  Stonemasons 
Local  59  V.  Boiren  (185  N.  Y.  S.  855  (1920))  and  Local  No.  7,  Bricklayers,  Masons  d 
Plasterers  v.  Bowen  (278  Fed.  271  (1922)   (note  6  supra)). 

«The  Taft-Hartley  Act  (Public  Law  101,  80th  Cong..  1st  sess.,  ch.  120).  This  act, 
among  other  things,  severely  restricts  the  legal  scope  of  contracts  between  unions  and 
employers  which  make  membership  a  condition  of  employment.  Under  the  act,  a  union 
may  not  by  contract  require  an  employer  to  discharge  an  employee  on  account  of  non- 
membership,  except  for  a  refusal  to  pay  the  regular  fees  and  dues  (ibid.,  sec.  8  (a)  (3)  and 
8  (b)  (2)).  However,  the  act  leaves  unions  with  full  power  to  enforce  their  laws  and  to 
punish  violations  by  fines  or  other  penalties  other  than  that  of  procuring  a  discharge  of 
the  offender  by  the  employer  (sec.  8  (b)  (1)  proviso).  The  sponsors  of  the  Taft-Hartley 
Act  did  not  make  a  complete  institutional  study  of  unions  and  labor  relations.  Instead, 
they  passed  the  law  and  authorized  a  full  investigation  to  be  made  after  its  passage  (title 
IV,  sec.  402). 
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Secretary  Tobin.  There  are  over  300  cases,  where  the  unions  have 
taken  arbitrary  action  and  men  have  been  suspended,  that  have  been 
tried  in  courts  of  the  United  States.  I  think  that  Father  Toner,  when 
he  testified  before  your  committee  2  years  ago,  tokl  your  committee  it 
was  connnon  practice,  and  that  in  the  event  that  a  man  was  discharged 
from  a  union  arbitrarily,  that  he  has  redress  in  the  State  courts  of  the 
country. 

Senator  Taft.  Now,  do  you  remember  Cecil  De  Mille,  who  was  fired 
by  the  radio  people  because  he  would  not  pay  a  dollar  assessment  for 
political  purposes?  He  took  his — he  was  lired  from  the  air — he  took 
his  case  to  the  Supreme  Court,  and  lost  because  the  rules  of  the  union 
were  so  definite  that  he  could  be  fired  for  that  kind  of  thing;  and  he 
had  no  recourse. 

That  was  testified  to  before  us  2  years  ago. 

Secretary  Tobin.  No,  I  think  that  in  that  case  the  Supreme  Court 
of  the  United  States  held  that  when  he  joined  that  organization  he 
knew  the  bylaws  and  rules  of  the  organization. 

It  was  a  voted  assessment  of  the  organization  and  he  refused  to  pay 
an  assessment,  and  on  that  ground  he  was  removed  from  the  union. 

Senator  Taft.  Of  course,  anybody  who  joins  the  union  agrees  to  the 
rules,  and  it  is  the  rules  of  the  union. 

Have  you  read  the  rules  of  the  United  Steel  Workers?  I  read  those 
with  a  man  who  has  been  thrown  out  in  Youngstown  only  Friday. 

Secretary  Tobin.  Well,  the  courts  have  even  held  in  certain  cases  if 
the  rules  were  not  reasonable  they  would  even  go  beyond  the  rules  of 
the  union.  And  in  the  event  that  they  felt  that  an  employee  was 
removed  arbitrarily  from  the  union  rolls,  and  thereby  lost  his  job,  then 
even  despite  the  fact  that  they  had  gone  through  the  procedures  that 
would  be  called  for  in  such  cases,  they  have  restored  the  employees  to 
their  positions. 

Senator  Pepper.  Mr.  Secretary,  if  I  may,  Senator,  aren't  those  rules 
made,  presumably 

Secretary  Tobin.  Senator,  would  that  be  barred  under  the  Taft- 
Hartley  law? 

Senator  Taft.  What  ? 

Secretary  Tobin,  The  De  Mille  case. 

Senator  Taft.  In  the  De  Mille  case,  yes,  if  he  is  willing  to  pay  his 
dues  to  the  union. 

Secretary  Tobin.  Well,  in  this  case  he  refused  to  pay  an  assessment 
of  a  dollar. 

Senator  Taft.  That  was  an  assessment  for  political  purposes,  I 
understand,  and  it  was  not  dues.  It  was  a  special  assessment  for 
political  purposes  to  conduct  some  sort  of  a  campaign  in  California. 
I  cannot  tell  you  more  than  that. 

Senator  Peppfj?.  But  he  could  be  thrown  out  under  the  Taft-Hartley 
law  if  he  so  failed  to  pay  his  dues  or  failed  to  make  the  payment  that 
the  union  required,  couldn't  he? 

Senator  Taft.  If  his  case  was  not  cured  by  the  Taft-Hartley  Act, 
then  we  failed  to  do  what  we  intended  to  do. 

Secretary  Tobin.  Well,  gentlemen,  to  show  you  that  there  is  ample 
protection  for  union  members  in  the  State  courts  of  the  United  States 
I  would  like  to  submit  this  Wisconsin  Law  Review  article  that  is 
thoroughly  documented,  and  it  refers  to  Law  Review  articles  in  the 
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Harvard  Law  Review,  Yale  Law  Review,  and  several  others  of  the 
country. 

Senator  Taft.  Your  first  objection,  then 

Senator  Pepper.  Excuse  me  just  a  minute.  What  I  started  to  ask 
was:  Those  rules,  they  are  made  by  presumably  a  majority  of  the 
members  of  the  union,  are  they  not? 

Secretary  Tobin.  That  is  correct. 

Senator  Pepper.  So  that  it  is  the  democratic  expression,  presumably,, 
of  the  will  of  the  majority  of  the  group  which  associates  itself 
together. 

Secretary  Tobtn.  Yes. 

Here  is  one  footnote : 

A  good  case  study  is  provided  by  tlie  bricklayers'  union  wbich  was  involved 
in  early  decisions  holding  its  penalties  void  for  lack  of  due  process ;  today  the 
bricklayers  are  a  model  of  fairness  in  their  internal  procedures.  See  Bricklayers, 
Plasterers  and  Stonemasons  Local  59  v.  Boicen  (185  NYS  855) . 

and  so  forth. 

Senator  Taft.  Mr.  Tobin,  do  you  really  think  that  a  man 

Secretary  Tobin.  I  would  just  like  to  present  this  for  the  record  in 
order  not  to  hold  you  up.    It  would  take  too  long  to  read  it  now. 

Senator  Taft.  Do  you  think  that  a  man  whom  the  heads  of  a  union 
want  to  fire  can  successfully  keep  his  union  status  and  job  ? 

Secretary  Tobin.  Definitely  today. 

Senator  Taft.  In  the  United  States  today  ? 

Secretary  Tobin.  Oh,  definitely.  JNIost  of  the  unions  have  real  dem- 
ocratic procedure  under  which  hearings  are  held.  Following  the 
hearings  the  case  goes  before  the  body  as  a  whole  and  the  man  is 
allowed  to  defend  himself.  In  addition,  he  has  counsel  before  the 
trial  committee  and  usually  it  is  done  in  a  democratic  process  in  the 
local  union  by  a  vote  for  expulsion,  either  by  a  majority  of  those  pres- 
ent, or,  as  is  true  most  of  the  time,  by  two-thirds  of  those  present. 

Senator  Taft.  Don't  you  think  the  Labor  Relations  Board  ought  to- 
be  able  at  least  to  pass  on  the  question  of  whether  the  exclusion  of  a 
man  was  reasonable  or  not? 

Secretary  Tobin.  Well,  in  going  through  the  hearings  preceding  the 
passage  of  the  Taft-Hartley  Act,  I  find  no  instance  in  which — I  have 
heard  references  here  a  great  deal  to  the  testimony  that  was  given.  I 
did  not  find  that  there  were  any  employers  who  appeared  before  your 
committee  complaining. 

Senator  Taft.  I  am  not  concerned  about  employers ;  that  is  not  of 
interest  to  me. 

Secretary  Tobin.  I  mean  employees.  I  have  heard  so  much  talk 
about  all  the  witnesses  who  appeared  before  the  committee;  there 
was  not,  so  far  as  I  have  been  able  to  find,  a  single  witness  who  was 
a  union  member  protesting  against  conditions  in  his  union  or  who  had 
been  removed,  who  had  protested. 

Senator  Taft.  There  are  a  hundred  letters  in  the  back  of  those 
hearings,  from  different  men  who  were  allowed  to  file  statements, 
if  you  will  just  take  a  look  at  the  hearings. 

Secretary  Tobin.  Well,  did  anj^one  check  those  cases  through  to 
find  out  whether  they  were  disgruntled  people  ? 

Senator  Taft.  Of  course  they  are  disgruntled  people.  What  do 
you  think  made  them  write  those  letters  ?    [Laughter.] 

Secretary  Tobin.  Well,  wait  a  while.  If  they  appeared  before 
the  committee,  the  committee  would  have  had  an  opportunity  to 
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cross-examine  them.    I  do  not  think  that  evidence  is  worthy  of  con- 
sideration by  any  connnittee. 

Senator  Taft.  Mr.  Tobin,  in  this  hearing  about  two-thirds  of  all 
the  testimony  is  going  to  be  written  testimony  submitted  by  state- 
ments because  the  committee  is  not  going  to  permit  them  to  appear. 
We  also  had  to  limit  the  hearings  very  much. 

Those  people  were  poor  people  who  had  no  money  to  come  to 
"Washington  in  most  instances,  so  I  do  not  think  you  could  discredit 
their  testimony.  Maybe  you  will  probably  find  a  few  who  are  not 
very  strong. 

Secretary  Tobin.  Well,  in  the  hearings  there  was  not  one  single 
worker  who  appeared. 

Senator  Taft.  Well,  I  question  that,  but  that  we  can  discuss  later 
when  we  examine  it  more  at  length.  Your  second  objection  is  the 
so-called  use  of  the  injunction,  and  you  say,  "The  evils  of  the  labor 
injunction  were  recognized  by  the  Congress  in  the  Norris-LaGuardia 
Act.-' 

Was  it  not  very  primarily  brought  about  by  the  use  of  the  obtaining 
of  injunctions  by  private  employers?  Wasn't  that  the  main  purpose 
of  tlie  Norris-LaGuardia  Act?  Wasn't  it  even  doubtful  whether  it 
applied  to  the  Government  at  all  ? 

Secretary  Tobin.  I  think  it  clearly  denied  the  agencies  of  govern-' 
ment  the  right  to  ]:)rocure  injunctions  in  private  cases. 

Senator  Taft.  You  think  it  clearly  did  deny  the  use  of  it? 

Secretary  Tobin.  Excepting  in  extreme  cases,  and  there  are  a  set  of 
circumstances  under  w^hich  you  can  get  an  injunction,  but  not  being 
a  lawyer,  I  would  like  to  have  a  lawyer  explain  to  you  the  six  steps 
that  you  have  to  go  through  in  order  to  obtain  an  injunction  under 
the  Norris-LaGuardia  Act. 

Senator  Taft,  I  understand  that  the  possibility  of  a  private  person 
getting  an  injunction  under  the  Norris-LaGuardia  Act  exists.  The 
restrictions  on  obtaining  it  are  such  that  it  becomes  impossible,  but 
isn't  there  doubt  that  it  was  put  in  as  against  Government  injunction 
at  all  ?    Isn't  that  a  doubtful  question  ? 

Secretary  Tobin.  I  would  like  to  refer  you  to  my  able  counsel  to 
my  right. 

Senator  Taft.  Well,  would  your  counsel  be  willing  to  state  now  that 
there  was  anything  in  the  act  that  was  aimed  at  the  Government  in- 
junctions? 

Mr.  William  S.  Tyson.  I  think  it  is  clear  that  the  Lewis  case  held 
that  where  there  has  been  seizure  and  the  employees  are  employees 
of  the  (jovernment.  an  injunction  can  be  gotten.  Otherwise  the  courts 
have  not,  so  far  as  I  know,  come  out  clearly  and  said  either  that  an 
injunction  could  or  could  not  l)e  obtained  in  the  event  they  were  not 
Government  employees. 

Senator  Taft.  Mr.  Secretary,  as  far  as  the  Taft-Hartley  Act  is  con- 
cerned, it  does  not  authorize  any  private  injunction  by  any  private 
emjiloyer.  does  it?  It  only  authorizes  injunctions  by  Government 
agencies. 

Secretary  Tobin.  Yes,  but  it  is  equivalent  to  it  because  it  makes 
it  possible  for  the  employer  to  bring  a  charge  of  an  unfair  labor  prac- 
tice, and  it  is  mandatory  upon  the  general  counsel  to  proceed  to 
get  that  injunction,  so  although  there  is  the  intervening  step 
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Senator  Taft.  What  do  you  mean  "mandatory"  ? 

SeQ-etary  Tobin.  It  is  mandatory  in  secondary-boycott  cases. 

Senator  Taft.  Only  if  he  finds  the  case  justihes  one,  that  there  is 
irreparable  damage,  a  prima  facie  case  of  irreparable  damage  against 
a  secondary  boycott  or  a  jurisdictional  strike. 

The  Chairman.  May  I  break  in  here  while  you  are  on  the  subject 
■of  injunctions?  This  is  a  letter  from  the  Attorney  General  which 
lias  just  come  in,  and  I  turn  to  page  5,  next  to  the  last  paragraph, 
und  it  deals  with  this  very  question,  and  I  think  this  is  the  proper 
place  for  it  to  appear  in  the  record :  • 

However — 

says  Mr.  Clark — 

with  regard  to  the  question  of  the  power  of  the  Government  under  title  III, 
I  might  point  out  that  the  inherent  jiower  of  the  President  to  deal  witli  emer- 
gencies that  affect  the  health,  safely,  and  welfare  of  the  entire  Nation  is  ex- 
ceedingly great.  See  Opinion  of  Attorney  General  Murphy  of  October  4,  1939 
(39  Op.  Atty.  Gen.  344,  347)  ;  United  States  v.  United  Mine  Workers  of  America 
<330  U.  S.  258  (1947)). 

Title  II  of  the  bill  addresses  itself  affirmatively  to  solving  the  underlying 
labor  dispute  and  not  merely  to  the  sterile  maintenance  of  the  statvis  quo  through 
the  medium  of  the  courts.  Since  these  sections  of  the  bill  primarily  consist  of 
SI  procedure  for  resolving  the  substantive  matters  in  dispute,  it  may  be  expected 
that,  in  most  instances,  differences  will  be  settled  quickly,  and  that  no  recourse 
to  the  courts  will  be  necessary.  Should,  however,  the  parties  not  obey  the  man- 
date of  section  302  (c)  of  tlie  bill,  and  should  this  result  in  a  national  crisis,  it 
is  my  belief  that,  in  appropriate  circumstances,  the  United  States  would  have 
access  to  the  courts  to  protect  the  national  health,  safety,  and  welfare.  I  say 
this  because  it  is  my  belief  that  access  to  its  own  courts  is  always  available  to 
the  United  S'tates,  in  the. absence  of  a  specific  statutory  bar  depriving  the  Gov- 
ernment of  the  right  to  seek  the  aid  of  the  Federal  courts  in  such  critical  situ- 
ations. Particidarly  is  this  true  where,  as  in  the  proposed  legislation,  a  statu- 
tory obligation  is  placed  upon  the  parties  requiring  them  to  continue  or  resume 
operations  during  a  specific  period.  This  bill,  as  I  read  it,  does  not  purport  to 
circumscribe  the  rights  of  the  United  States  in  this  respect. 

That  may  not  be'  wholly  in  keeping  with  your  discussion,  but  I 
deemed  it  germane  and,  therefore,  I  have  put  it  in  there. 

Senator  Taft.  It  is  very  germane,  Mr.  Chairman.  I  would  like  to 
asli  Mr.  Tobin,  did  he  think  when  he  drew  this  bill,.did  you  think  you 
were  giving  injunctive  power  in  emergency  strikes  or  didn't  you? 

Secretary  Tobin.  I  am  not  a  lawyer,  Senator,  so 

Senator  Taft.  But  you  participated  in  drafting  the  bill.  What  did 
you  intend  your  lawyers  to  draw  when  they  drew  the  bill?  Did  you 
intend  the  lawj^crs  to  draw  an  injunction  bill  or  not  an  injunction  bill? 

Secretary  Tobtn.  Senator,  I  will  present  Mr.  William  Tyson,  Solici- 
tor of  the  Department  of  Labor. 

Senator  Taft.  Well,  Mr.  Tobin,  I  wanted  to  know  what  you  meant. 
You  were  one  of  the  four  people  directed  to  draw  a  bill,  and  I  want  to 
know  not  what  the  law  says  now,  but  I  want  to  know  whether  you 
intended  to  draw  an  injunction  bill  in  emergency  disputes  or  whether 
jou  intended  to  draw  a  bill  which  rested  entirely  upon  moral  suasion. 

That  is  what  I  would  like  to  know. 

Secretary  Tobin.  I  will  answer  that  question.  I  am  not  an  attorney, 
and  did  not  see  the  Attorne}^  General's  letter  until  we  heard  it  just 
this  minute. 

The  Chairman.  Senator  Pepper  would  like  to  say  something. 
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Senator  Taft.  With  due  respect,  Mr.  Secretary,  I  do  not  intend  to  be? 
rude,  but  you  did  not  answer  my  question.  What  did  you  intend  this- 
bill  to  do  ?  It  is  a  vital  question.  It  lias  been  one  of  the  vital  questions 
in  public  discussion.  Did  you  intend  to  provide  a  bill  that  provided, 
for  injunction  in  emergency  disputes  or  one  Avhich  did  not  provida 
for  injunctions  in  emergency  disputes? 

Secretary  Tobin.  We  did  not  draft  a  bill  that  contained  a  provision 
providing  for  injunctions  in  emergency  disputes. 

Senator  Taft.  This  is  the  first  thing  that  we  have  heard,  that  an 
injunction  can  be  sought  in  an  emergency  under  this  bill. 

Secretary  Tonix.  That  is  a  legal  question.  I  am  not  an  attorney 
and  I  do  not  know  what  the  answer  would  be. 

Senator  Pepper.  Mr.  Chairman,  I  merely  wanted  to  make  the  obser- 
vation that  the  bill  speaks  for  itself  with  respect  to  its  language.  It 
did  not  provide  for  any  injunction.  I  do  not  see  how  anybody  could 
surmise  tliat  it  was  intended  to  carry  a  provision  for  an  injunction^ 
and  if  tliis  is  authority  outside  of  the  bill  for  the  President  of  the 
United  Stiites  under  the  general  law^  to  seek  redress,  then,  of  course^ 
that  is  entirely  outside  of  the  scope  of  this  proposed  legislation. 

Senator  Taft.  I  notice,  however,  that  the  Attorney  General  bases 
part  of  his  opinion  that  injunctions  can  be  sought  on  the  terms  of  the 
bill  which  says  that  the  President  can  issue  a  proclamation,  and  that 
thereupon  the  parties  shall  continue  the  status  quo. 

Senator  Pepper.  That  is  a  conclusion  of  law. 

Senator  Taft.  That  is  based  on  that  part  of  the  bill. 

Senator  Pepper.  He  is  surmising  that  that  would  be  a  predicate 
upon  which  the  President  of  the  United  States  in  case  of  an  emergency 
could  make  a  showing  for  an  injunction  in  the  courts  of  the  country. 
That  is  not  in  the  language  of  the  bill ;  that  is  a  conclusion  of  law. 

Senator  Taft.  Then,  I  take  it,  Mr.  Secretary,  under  that  provision, 
as  a  practical  matter,  the  Attorney  General  holds  that  the  Norris- 
LaGuardia  Act  does  not  bind  the  Government  of  the  United  States  in 
any  case  involving  the  national  emergency;  at  least  is  that  correct? 

Secretary  Tomx.  I  am  not  in  a  position  to  answer  that. 

S?nator  Taft.  I  wonder  if  your  lawyer  would  answer  it.  With 
ies})ect  to  section  401  of  the  bill,  title  IV,  you  provide  expressly  that 
the  Xorris-LaGuardia  Act  shall  be  restored  to  fidl  application,  except 
as  to  section  10  of  the  National  Labor  Relations  Act.  That  is  the  i-ec- 
tion  which  deals  with  injunctions  after  the  National  Labor  Relations 
Board  has  heard  the  case,  acted,  and  then  gone  to  court  and  got  its 
enforcement.  That  clearly  knocks  out  the  partial  injunction  in  sec- 
ondary boycotts  and  jurisdictional  strikes,  don't  you  think? 

ISIr.  Tysox.  At  the  time  the  Senator  was  reading  the  opinion  I  did 
not  get  to  hear  it.  and  I  have  not  seen  it,  as  the  Secretary  said,  but  it  is 
my  understanding  that  the  intent  of  this  ])articular  bill  is  to  confer  no 
right  to  injunctive  i-elief  other  than  existed  prior  to  the  bill. 

As  I  understand  it,  the  Attorney  General,  in  his  opinion,  is  dealing- 
with  an  entirely  different  question,  the  inherent  powers  of  the  Presi- 
dent under  the  Constitution  and  he  merely  cited  language  in  the  letter 
in  giving  his  opinion  as  to  what  would  happen  under  these  inherent 
powers  of  the  President.     That  was  the  way  I  understood  it. 

Senator  Taft.  Of  course,  I  may  say  now  I  entirely  disagree  with 
the  Attorney  General.     He  is  entirely  wrong.     His  opinion  is  based 


234  LABOR   RELATIONS 

on  the  opinion  of  former  Attorney  General  Murphy  and  Mr.  Justice 
Goldsborough  in  the  Lewis  case.  I  do  not  know  of"  any  right,  of  the 
inherent  right  of  the  President  to  get  an  injunction  against  somebody 
because  he  says  it  is  a  national  emergency,  and  I  question  very  seriously 
the  statement  made  by  the  Attorney  General,  and  if  we  want  to  do  that 
we  had  better  say  so  in  so  many  words,  and  we  ought  to  decide  now,  I 
think,  and  the  Secretary  ought  to  decide  now,  whether  he  thinks  we 
ought  to  write  into  this  bill  an  injunction,  a  definite  injunction  proce- 
dure, to  carry  out  in  so  many  words,  in  clear  law,  so  that  there  will  be 
no  doubt  about  it,  the  opinion  of  the  Attorney  General. 

Senator  PEPrER.  Senator,  may  I  interrupt  you  ? 

Senator  Taft.  Would  the  Secretary  favor  the  inclusion  of  such  an 
injunction  in  the  bill  ? 

Secretary  Tobin.  I  do  not.  As  I  said  to  j^ou  before,  I  have  the  feel- 
ing if  we  could  go  from  1932  to  1940  without  such  powers  in  any  law, 
and  not  have  the  economy  adversely  affected,  we  are  in  a  period  where 
we  can  go  along  with  the  same  set  of  conditions  that  we  had  during 
that  8-year  period. 

Senator  Taft.  Senator  Pepper. 

Senator  Pepper.  I  was  just  going  to  observe.  Mr,  Secretary,  is  it 
not  a  fact  that  in  the  bill  introduced  by  the  cliairman.  that  it  is  com- 
pulsory, in  the  language  of  the  law  and  the  intention  of  Congress, 
that  a  strike  that  might  adversely  affect  the  national  interest  seriously 
be  postponed  until  the  lapse  of  30  days. 

Now,  is  it  not  possible  that  within  that  30-day  period  oi-  at  the  end 
of  that  30-day  period,  if  the  parties  had  not  settled  this  dispute  in  a 
way  consistent  with  the  national  interest,  in  the  opinion  of  the  Presi- 
dent, that  the  President  would  have  whatever  inherent  powers  of 
seizure  may  go  with  the  office  of  Chief  Executive,  and  that  it  is  always 
within  the  power  of  the  President  to  call  the  Congress  of  the  United 
States  back  into  session,  if  necessary,  to  pass  any  additional  authority 
that  did  not  exist  in  any  law  ? 

But  if  I  understand  you,  this  law  is  predicated  upon  the  assumption 
that  tliere  is  going  to  be  genuine  collective  bargaining  in  this  country, 
that  the  Government  is  going  to  aid  rather  than  hold  a  Damoclean 
sword  over  that  process,  and  instead  of  assuming  that  it  will  fail  when 
the  law  is  written,  we  are  going  to  exert  every  ])eaceful  effort  to  en- 
courage this  collective  bargaining,  and  if  all  those  peaceful  efforts 
fail,  then  we  will  decide  what  the  occasion  may  require. 

Secretary  Tobix.  Correct. 

Senator  Taft.  In  other  words,  the  second  objection  to  the  Taft- 
Hartley  Act  seems  to  fall  in  a  very  place  in  which  everyone  disagrees 
practically  on  the  law.  doesn't  it?  Your  second  objection  seems  to 
be  a  very  serious  question. 

Secretary  Tobtn.  Senator,  you  asked  me  a  question  about  whether 
or  not  an  employer  can  get  an  injunction.  No,  he  cannot  get  an  in- 
junction, but  he  can  set  the  machinery  in  motion  to  get  one  with  cfreat 
promj^tness,  and  I  would  like  to  read  the  language  of  your  law.  Here 
is  your  unfair  labor  practice. 

Senator  Taft.  The  injunction  at  the  bottom  of  page  15  of  the  law? 

Secretary  Tobtn.  Yes.  I  have  that,  but  I  want  to  give  the  unfair 
labor  practice,  first.  Senator. 

Senator  Taft.  It  is  the  secondary  boycott. 


LABOR   RELATIONS  235 

Secretary  Tobtx.  That  is  right. 
It  reads: 

It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its  agents  to 
engage  in,  or  to  induce  or  encourage  the  emiiloyees  of  any  employer  to  engage  in, 
a  strike  or  a  concerted  refusal  in  the  course  of  their  employment  to  use,  manu- 
facture, process,  transport,  or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  commodities  or  to  perfonn  any  services,  where  an  <»l).iect  thereof  is: 
(A)  forcing  or  retpiiring  any  employer  or  self-employed  person  to  join  any  labor 
or  employer  organization — 

and  so  forth. 

You  know  the  provisions  of  it. 

Senator  Taft.  Yes. 

Secretary  Tobin.  Here  is  the  mandatory  phase  of  it : 

Whenever  it  is  charged  that  any  person  has  engaged  in  an  unfair  labor 
practice — 

within  the  meaning  of  the  paragraph  I  have  just  read — 

the  preliminary  investigation  of  such  charge  shall  be  mnde  forthwith  and  given 
priority  over  all  other  cases  except  cases  of  like  character  in  the  ofhce  where  it  is 
tiled  or  to  which  it  is  referred.  If  aftei-  such  investi'^ation,  the  otticer  or  regional 
attorney  to  whom  the  matter  may  be  referred  has  reasonable  cause  to  believe  such 
charge  is  true 

Senator  Taft.  And  that  a  complaint  should  issue. 

Secretary  Tobix.  And  that  a  complaint  should  issue,  he  shall,  on 
I.ehalf  of  the  Board,  he  shall — there  is  nothing  permissive  about  it. 

Senator  Taft.  It  is  permissive  because  he  shall 

Secretary  Tobix.  No;  it  says  "he  shall,  on  behalf  of  the  Board,  peti- 
tion any  district  court  of  the  United  States  (including  the  District 
Court  of  the  United  States  for  the  District  of  Cokunbia),  within  any 
district,''  and  so  forth. 

So  he  shall  ))roceed  with  his  investigation  forthwith,  and  then  he 
shall,  on  behalf  of  the  Board,  petition  for  an  injunction,  but  the  unfair 
labor  practice  charge  was  brought  by  the  employer,  so  that  what  you 
really  have  is  Uncle  Sam  paying  the  expenses  for  the  attorney  to  do 
what,  in  the  old  days,  a  private  employer  had  to  pay  a  private  lawyer 
to  do. 

Senator  Taft.  Let  me  see,  this  lawyer  is  a  representative  of  the 
Government  of  the  United  States.  What  must  he  do  before  he  brings 
this  action?  He  must  find  that — he  must  have  reasonable  cause  to 
believe  that  the  charge  is  true. 

In  other  words,  he  must  have  reasonable  cause  to  believe.  He  must 
be  convinced,  first,  that  there  is  an  illegal  secondary  boycott  being 
conducted.  That  is  his  judgment,  not  the  judgment  of  the  private 
em])loyer. 

Second,  he  must  believe  that  a  complaint  should  issue  which,  I  would 
take  it  (o  mean,  that  there  is  irreparable  damage. 

He  must  be  satisfied  with  that.  The  Government  must  l^e  satisfied 
Avith  those  facts.  If  the^'  are  satisfied  with  those  facts,  then  they  are 
directed  to  go  ahead  and  seek  an  injunction  against  the  illegal  unfair 
labor  practice. 

Secretary  Tobix.  Senator,  I  will  give  you  a  typical  case  where  he 
would  have  to  proceed,  and  I  will  give  you  back  again  the  machinists' 
case. 

Afeuibers  of  the  same  local  union  in  the  machinists'  local  of  St. 
Louis  refused  to  work.     If  they  refused  to  work  on  struck  goods  from 


236  LABOR   RELATIONS 

another  plant,  then  the  local  regional  attorney,  under  the  Taft-Hartley 
law,  is  compelled  to  go  into  court;  the  word  is  "shall,"  and  he  forth- 
with procures  an  injunction  against  those  workers. 

Senator  Taft.  Mr.  Tobin,  you  pick  out  one  type  of  secondary  boy- 
cott, which  is  the  only  type  that  I  think  is  justifiable,  and  try  to  make 
a  case  on  that,  one  case  on  that,  but  there  are  a  dozen  other  cases  which 
have  no  such  justification,  where  they  are  not  required  to  work  on 
struck  goods,  where  the  thing  is  not  contracted  out,  and  in  those  cases 
there  is  nothing  mandatory  about  getting  this  injunction,  unless  the 
Government  ofiicial  is  satisfied  that  there  is  an  illegal  secondary  boy- 
cott, and  that  it  is  creating  irreparable  damage  to  some  individual 
citizen  of  the  United  States. 

Secretary  Tobin.  You  have  got  a  situation  in  New  York  right  now 
in  which  the  needle  trades  are  having  a  great  deal  of  difficulty  main- 
taining their  standards  solely  because  sweatshop  goods  are  being 
brought  into  the  city,  some  of  them  not  completely  processed,  and  an 
attempt  is  being  made  to  have  these  workers  complete  the  work  on  it 
to  give  it  the  appearance  of  being  good  workmanship  and  a  finished 
job. 

Under  the  Taft-Hartley  Act  they  are  compelled  to  work  on  those 
goods  or  they  will  be  committing  an  unfair  labor  practice. 

Now,  that  is  completely  in  violation  of  the  declaration  of  purposes 
of  the  Taft-Hartley  law.' 

Senator  DougLu'VS.  Senator  Taft,  you  speak  of  this  machinists'  case 
as  being  isolated  and  only  one  case.  I  wonder,  upon  mature  delibera- 
tion, if  that  is  really  so  ? 

Take,  for  instance,  the  clothing  industry.  Frequently,  for  example, 
there  would  be  a  strike  in  plant  A. 

Senator  Taft.  I  may  say  that  Mr.  Tobin  is  getting  away  from  the 
point  on  all  of  these  things.  The  point  is,  is  there  a  mandatory  injunc- 
tion; is  the  injunction  thing  bad?  He  is  going  back  always  to  this 
question  of  the  merits  of  a  secondary  boycott. 

On  that,  there  is  a  question.  He  says  that  is  90  percent  of  the  act. 
All  right,  we  will  argue  that  when  we  come  to  it. 

The  point  that  he  made  in  the  third  instance  is  not  that ;  the  point 
is  that  we  are  restoring  the  povv'er  of  injunction,  and  I  want  to  point 
out  that  there  are  255  cases  which  have  been  filed — wait  a  minute — 
210  charges,  alleging  secondary  bo^^cotts  under  the  act  whicli  have  been 
filed,  and  in  only  22  cases  .has  the  attorney  gone  ahead  and  filed  peti- 
tions for  a  temporary  injunction. 

How  can  you  say  that  there  is  anything  mandatory  about  it  when 
the  employer  files  210  cases  and  only  22  are  forwarded  on  by  the  court? 
What  justification  would  there  be  for  your  charge  that  it  is  a  manda- 
tory provision,  a  mandate  to  the  Attorney  General  to  proceed  on  the 
orders  of  any  private  employer? 

Secretary  Tobin.  "The  preliminary  iuA'cstigation  of  such  charge 
shall  be  made  forthwith  and  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  where  it  is  filed  or  to  which  it  is  re- 
ferred. If,  after  such  investigation,  the  officer  or  regional  attorney  to 
whom  the  matter  may  be  referred  has," — not  determined  absolutely  but 
has  only  "reasonable  cause  to  believe  such  charge  is  true  and  that  a  com- 
plaint should  issue,  he  shall,  on  behalf  of  the  Board,  petition  any  dis- 
trict court  of  the  United  States,"  and  so  forth. 
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Senator  Tafp.  There  is  only  one  discrimination,  that  is  all  I  can 
see,  ^Ir.  Tobin,  and  that  is  that  there  is  prioritj^  given  to  these  strike 
cases,  that  is  trne.    We  did  that. 

I  will  be  perfectly  willing  to  give  priority  to  any  labor  case. 

Secretary  Tobix.  It  does  not  even  have  to  be  a  strike.  Senator. 

Senator 'Taft.  Wait  a  minute,  I  say  I  would  be  willing  to  give 
priority  to  any  labor  case  if  you  can  show  that  it  involves  irreparable 
damage,  but  it  is  perfectly  idiotic  to  think  that  the  declaration  a  year 
later  of  an  unfair  labor  charge  against  somebody  for  a  secondary  boy- 
cott is  going  to  stop  the  strike  or  cure  the  problem  that  we  had  to  meet. 

If  you  want  to  add  that  it  is  not  mandatory,  but  add  a  similar  pro- 
vision, a  similar  preference,  if  you  please,  to  certain  charges  against 
employers,  like  the  immediate  restoration  of  the  man  to  work,  or  some- 
thing like  that,  I  would  be  delighted  to  go  along  with  such  an  amend- 
ment. 

Secretary  Tobin.  It  does  not  even  have  to  be  a  strike,  Senator. 

Senator  Taft.  It  must  be  a  threatened  strike.  It  does  not  have  to  be 
a  strike.    It  has  to  be  a  secondary  boycott. 

Of  course,  that  is  not  a  strike ;  often  it  is  against  somebody  who  is 
getting  on  perfectly  well  with  his  own  employees,  but  it  is  brought  by 
some  employees  of  somebody  else  who  do  not  like  the  way  that  fellow 
is  conducting  his  business,  perhaps.  It  is  no  dispute  between  him  and 
his  employees. 

Secretary  Tobin.  Senator,  it  does  not  even  have  to  be  a  strike,  the 
law  reads,  to  engage  in,  or  to  induce  or  encourage. 

Senator  Taft.  All  right,  it  is  a  boycott.  A  boycott  is  much  worse 
than  a  strike,  and  if  there  is  a  boycott — a  direct  strike,  is  perfectly 
justifiable  to  get  better  wages  and  working  conditions,  but  a  boycott 
is  bringing  in  a  third  party  who  has  nothing  to  do  with  the  dispute 
whatever. 

Senator  Tobin.  You  quoted  Justice  Brandeis  to  me  a  little  while 
ago.  Justice  Brandeis  and  Justice  Holmes,  in  justifying  economic 
secondary  boycotts,  both  refer  to  a  denial  of  those  rights  to  employees 
as  involuntary  servitude. 

Senator  Taft.  Put  that  in  the  record,  too. 

Secretai'}^  Tobin.  And  both  of  them  thoroughly  justified  the  use  of 
economic  secondary  boycotts. 

Senator  Taft.  As  I  recollect  it,  they  found  that  it  was  not  illegal 
under  common  law,  but  whether  they  did  not  attempt  to  justify  it  or 
not,  I  do  not  know. 

Secretary  Tobin.  They  went  a  great  distance.  Senator. 

Senator  Douglas.  DupJpx  v.  Deering,  and  Bedford  Cut  Stone. 

Senator  Tobin.  I  think  it  was  the  Bedford  case. 

Senator  Petper.  I  am  reading  from  the  Congressional  Record,  page 
1104,  the  debate  in  the  Senate  on  April  29, 1947. 

The  start  of  my  remarks  are  as  follows : 

I  wish  to  po  back  to  what  I  believe  to  be  good  authoritj'  on  the  question  of  the 
boycott.    I  read  from  the  case  of  Duplex  Company  v.  Dcering  (254  U.  S.  443) . 

The  case  was  decided  October  1920.  This  language  is  from  the  dis- 
senting opinion  of  Mr.  Justice  Brandeis.  Later  on  that  became  the 
law  in  the  decision  of  United  States  Supre«ie  Court  in  the  case  of 
United  State.^  v.  lliitrhesou,  and  that  is  312  U.  S.  219,  and  Bal'ery 
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Drivers  Local  v.  WoKl  (315  U.  S.  T69),  and  here  is  what  Justice 
Brandeis  said  in  that  dissenting  opinion,  which  later  became  law. 

Senator  Douglas.  Is  this  the  Bedford  case  % 

Senator  Pepper.  This  is  in  the  Deering  case,  Duplex  v.  Deering. 

Senator  Douglas.  Duplex  v.  Deering. 

Senator  Pepper.  Yes.     He  states: 

Defendants'  justification  is  tliat  of  self-interest.  They  have  supported  the 
strike  at  the  employer's  factory  by  a  strike  elsewhere  against  its  products.  They 
have  injured  the  plaintiff,  not  maliciously,  but  in  self-defense.  They  contend 
that  the  Duplex  Co.'s  refusal  to  deal  with  the  machinists  union  and  to  observe 
its  standards  threatened  the  interest  not  only  of  such  union  members  as  were 
its  factory  employees,  but  affiliated  unions  employed  by  plaintiff's  competitors 
and  by  others  whose  more  advanced  standards  the  plaintiff  was,  in  reality, 
attacking ;  and  that  none  of  the  defendants  and  no  person  whom  they  are  en- 
deavoring to  induce  to  refrain  from  working  in  connection  with  the  setting 
up  of  presses  made  by  plaintiff  is  an  outsider,  an  interloper.  In  other  words, 
that  the  contest  between  the  company  and  the  machinists  union  involves  vitally 
the  intei'ests  of  every  person  whose  cooperation  is  sought.  May  not  all  witli 
a  common  interest  join  in  refusing  to  expend  their  labor  upon  articles  whose 
very  production  constitutes  an  attack  upon  their  standard  of  living  and  the 
institution  which  they  are  convinced  supports  it? 

Just  anotlier  sentence  or  two.  I  have  referred  to  the  record  here 
where  I  called  Senator  Taft's  attention  to  the  opinion  of  Chief  Justice 
Taft,  and  this  is  what  the  Chief  Justice  said : 

Labor  unions  are  recognized  by  the  Clayton  Act  as  legal  when  instituted  for 
mutual  help  and  lawfully  carrying  out  their  legitimate  objects.  They  have  long 
been  thus  recognized  by  the  courts.  They  were  organized  out  of  the  necessities 
of  the  situation.  A  single  employee  was  helpless  in  dealing  with  an  employer. 
He  was  dependent  ordinarily  on  liis  daily  wage  for  the  maintenance  of  himself 
and  family.  If  the  employer  refused  to  pay  him  the  wages  that  he  thought 
fair,  he  was,  nevertheless,  unable  to  leave  the  employ  and  to  resist  arbitrary  and 
unfair  treatment.  Union  was  essential  to  give  laborers  opportunity  to  deal  on 
equality  with  their  employers.  They  united  to  exert  intluence  upon  him  and 
to  leave  him  in  a  body  in  order  by  this  inconvenience  to  induce  him  to  make  bet- 
ter terms  with  them.  They  were  withholding  their  labor  of  economic  value 
to  make  him  pay  what  they  thought  it  was  worth.  The  right  to  combine  for 
such  a  lawful  purpose  has  in  many  years  not  been  denied  by  any  court.  The 
strike  became  a  lawful  instrument  in  a  lawful  economic  struggle  or  competition 
between  employer  and  employees  as  to  their  share  or  division  between  them 
of  the  joint  product  of  labor  and  capital.  To  render  this  combination  at  all 
effective,  employees  mu.st  make  their  combination  extend  beyond  one  shop.  It 
is  helpful  to  have  as  many  as  may  be  in  the  same  trade  in  the  same  community 
united,  because  in  the  competition  between  employers  they  are  bound  to  be  af- 
fected by  the  standard  of  wages  of  their  trade  in  the  neighborhood.  Therefore, 
they  may  use  all  the  lawful  propaganda  to  enlarge  their  membership,  and  espe- 
cially among  those  whose  labor  at  lower  wages  will  injure  their  whole  guild. 

I  think  the  spirit  of  that  is  what  the  Secretary  has  been  talking 
about,  the  necessity  of  getting  together  to  help  one  another. 

Senator  Taft.  Not  at  all.  The  spirit  is  exactly  what  I  have  been 
talking  about,  that  unions  should  be  formed,  that  they  ought  to  organ- 
ize all  the  shops  they  can ;  that  they  ought  to  do  it  by  propaganda,  by 
selling  the  employees  and  not  by  secondary  boycotts. 

It  is  not  anything  that  justifies  a  secondary  boycott  or  justifies  a 
jurisdictional  dispute  or  any  other  form. 

Senator  Pepper.  But,  Senator,  the  Supreme  Court  later  came  to 
uphold  it. 

Senator  Taft.  You  are  citing  my  father  as  an  authority  on  labor, 
and  I  accept  it,  and  his  rule  is  perfectly  satisfactory  to  me,  and  that 
is  my  point,  that  if  they  want  to  organize  other  unions  they  ought  to 
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be  able  to  do  it  by  persuasion ;  if  they  cannot  persuade  another  man's 
employees  to  join  the  union,  they  ought  not  to  be  able  to  send  a  bunch  of 
goon  squads  around  to  picket  the  plant  in  order  to  put  him  out  of 
business. 

Now,  that  is  the  point,  that  is  exactly  the  point. 

Senator  Pepper.  Under  the  Taft-Hartley  Act,  aren't  they  forbidden 
to  seek  to  persuade  their  fellow  workers? 

Senator  Taft.  Not  at  all.  They  can  put  on  all  the  propaganda 
they  want  to.  * 

Senator  Pepper.  Here  is  the  language  of  the  Taft-Hartley  Act  that 
I  was  calling  attention  to  in  the  debate  with  you  on  the  floor.  I  read 
from  page  14  of  the  bill.    I  said — 

to  engage  in  or  to  induce  or  encourage  the  employees  of  any  employer  to  engage  in, 
ii  sti'ike  or  a  concerted  refusal  in  the  course  of  their  employment  to  use,  manu- 
facture, process     *     *     * 

tind  so  on. 

Senator  Taft.  Of  another  employer,  a  secondary  boycott. 

Senator  Pepper.  Peacefidly  to  try  to  persuade  another  group  of 
employees  to  strike,  not  to  work  on  his  goods,  why,  they  would  be 
violating  the  Taft-Hartley  law. 

Senator  Taft.  No,  Senator,  no  one  who  has  examined  the  law  has 
ever  suggested  that  there  is  anything  in  the  law  to  prevent  a  union 
from  going  into  a  plant  and  persuading  anj^body  to  strike  against  the 
em])loyer  for  wages. 

Senator  Pepper.  I  am  talking  about  the  boycott.  You  have  made 
it  an  offense,  you  have  suggested  punishment.  If  you  are  going  to 
try  to  persuade  a  group  of  workers  working  in  a  sweatshop  to  quit 
work  in  that  sweatshop,  that  is  an  offense. 

Senator  Taft.  There  has  not  been  any  suggestion  of  such  an  inter- 
])retation.  Xo  lawyer  in  the  country  will  claim  that  the  law  means 
anything  of  the  kind. 

Senator  Pepper.  But,  Senator,  the  English  language  must  have  some 
significance,  and  that  is  exactly  what  you  provide  here. 

Senator  Taft.,  No.  It  is  purely  a  question  of  getting  somebody 
else  to  join  a  boycott  against  a  third  person's  goods,  and  that  is  all  it 
relates  to  under  that. 

Senator  Pepper.  Here  is  the  language — 

to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer  to  engage 
in.  a  strike  or  a  concerted  refusal  in  the  coui-se  of  their  employment  to  use,  manu- 
facture, process,  transport,  or  otherwise  handle  or  work  on  any  goods,  articles, 
materials,  or  connnodities.  or  to  perform  any  services,  where  an  object  thereof 
is  (A)  forcing  or  requiring  an  employer  or  self-employed  person  to  join  any  labor 
or  employer  organi/.ation  or  any  employer  or  other  person  to  cease  using,  selling, 
handling,  transporting^ 

Ssnator  Taft.  No,  no,  no. 
Senator  Pepper  (continuing)  : 

Or  otherwise  dealing  in  the  products  of  any  other  producer,  processor,  or  manu- 
facturer, or  to  cease  doing  business  with  any  other  person. 

Senator  Taft.  No. 

Senator  Pepper.  That  is  where  they  strike  goods. 

Senator  Taft  (reading)  ; 

The  purpose  is  to  force  or  i-equire  any  employer  to  join  a  labor  union  or  other 
union  or  to  cease  using  the  g<iods  of  some  other  person. 
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In  other,  words,  it  is  all  a  secondary  boycott  tliat  is  proposed.  There  is 
no  i^rohibition  of  a  straight  strike  or  inducing  a  straight  strike  against 
an  employer. 

Senator  Pepper.  I  know,  but  Justice  Brandeis  said  in  his  dissent- 
ing opinion,  as  the  Supreme  Court  held  in  the  primary  boycott,  they 
have  a  right  to  help  others  who  are  fighting  for  a  decent  standard  of 
living. 

Senator  Taft.  You  are  begging  the  question.  That  is  a  question 
with  regard  to  some^iing  which  I  am  willing  to  debate  later,  as  to 
whether  we  ought  to  be  willing  to  prevent  a  secondary  boycott. 

Coming  now  to  your  next  provision,  No.  3,  it  is  the  question  about 
your  objective  of  the  transfer  of  the  Conciliation  Service 

Secretary  ToBiisr.  I  approve. 

Senator  Taft.  That  we  have  discussed  with  you  and  Mr.  Ching. 
I  will  not  go  beyond  that. 

No.  4— 

Senator  Douglas.  Mr.  Chairman,  before  we  pass  from  that,  might  I 
ask  the  Secretary  a  question  or  two  on  point  No.  3  ? 

Senator  Taft.  Surely. 

Senator  Douglas,  When  Mr.  Ching  was  on  the  stand,  I  asked  of 
him,  as  I  remember,  whether  in  England  the  conciliation  service  was 
within  the  Ministry  of  Labor,  and  as  I  remember  it,  he  said  he  was  not 
certain.  I  wonder  if  you  have  information,  Mr.  Secretary,  as  to 
whether  in  England  the  conciliation  service  is  within  the  British 
Ministry  of  Labor? 

Secretary  Tobin.  Yes,  Senator. 

Senator  Douglas.  Where  is  it  ? 

Secretary  Tobin.  It  is  in  the  Ministry  of  Labor.  The  Organic 
Act  of  1916  authorizing  the  appointment  of  a  Minister  of  Labor  is 
very  brief,  and  the  Ministry  of  Labor  is  the  sole  Government  agency 
which  operates  in  the  field  of  conciliation. 

There  is  a  chief  industrial  relations  officer  of  the  Ministry  at  head- 
quarters to  whom  regional  officers  report.  These  regional  officers 
keep  in  close  touch  with  the  situation  in  any  industry  of  any  impor- 
tance in  the  district,  while  the  headquarters'  officer  maintains  com- 
munication with  the  Trades  LTnion  Congress  and  the  British  Employ- 
ers Federation. 

It  is  the  policy  of  the  Ministry  to  encourage  and  assist  the  volun- 
tary machinery  which  has  been  set  up  by  the  employers  and  unions 
in  the  principal  industries. 

The  Ministry  of  Labor  has  played  important  roles  in  the  settle- 
ment of  disputes,  and,  particularly  since  1940,  in  devising  methods 
and  machinerv  for  achieving  this  end.  Every  dispute  must  be  re- 
ported to  the  Ministry. 

Senator  D  ;uglas.  Might  I  also  ask  what  the  situation  is  in  Canada? 

Secretary  Tobin.  The  Department  of  Labor  in  Canada  was  estab- 
lished in  1900  to  administer  the  Conciliation  Act  which  was  designed 
to  aid  in  preventing  the  settling  of  disputes,  to  enforce  the  Govern- 
ment's fair- wage  policy  for  the  protection  of  workmen  employed 
in  tlie  performance  of  Dominion  Government  contracts  and  to  pre- 
pare, compile,  and  publish  statistical  and  other  information. 

It  is  definitely  in  ths  same  department  in  Canada,  but  I  might 
say 
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Senator  Douglas.  What  about  the  situation  in  the  United  States, 
within  the  various  States,  for  instance,  in  Massachusetts,  which  has 
developed  over  the  years  a  very  effective  conciliation  service? 

Secretary  Tobix.  In  Massachusetts  the  conciliation  service  is  in 
the  department  of  labor.  I  have  here  a  report  from  the  depart- 
ment  

Senator  Douglas.  What  about  New  York  ? 

Secretary  Tobin.  The  same. 

Senator  Douglas.  And  Pennsylvania? 

Secretary  Tobin.  The  same. 

Senator  Douglas.  And  moving  farther  westward,  Ohio? 

Secretary  Tobin.  In  the  labor  department. 

Senator  Douglas.  Thank  you. 

Senator  JNIokse.  Would  the  Senator  from  Illinois  permit  a  question? 

Mr.  Chairman,  I  wonder  if  the  Secretary  has  a  paragraph  iie  could 
read  in  answer  to  this  c[uestion.    [Laughter.] 

Secretary  Tobin.  About  your  home  State  of  Oregon? 

No;  it  is  not  in  the  labor  clepartment  in  Oregon.    [Laughter.] 

Senator  Morse.  Referring  to  the  British  Ministry  of  Labor,  is  it 
not  true  that  the  Minister  of  Labor  in  Great  Britain  is  an  elected 
official  and  a  member  of  Parliament? 

Secretary  Tobin.  Well,  all  of  the  departments  in  Britain  are  headed 
by  members  of  Parliament.  But  then  they  have  career  civil  servants 
who  really  run  the  department  because  it  is  not  possible  for  a  man, 
as  you  can  well  appreciate,  to  be  constantly  in  the  Senate  of  the  United 
States  and  at  the  same  time  to  run  a  department;  so,  career  people 
really  run  the  departments,  and  the  Cabinet  officer  or  the  Minister, 
the  Government  Alinister,  is  more  or  less  a  figTU'ehead  who  reports 
to  Parliament  in  debate  and  the  like. 

Senator  Morse.  Is  it  also  true 

Secretary  Tobin.  But  he  is  not  the  real  head;  the  real  head  is  the 
civil  servant. 

Senator  IMorse.  That  the  Ministry  of  Labor  in  Great  Britain  has 
jurisdiction  over  all  of  the  public-welfare  functions  of  the  Govern- 
ment, including,  for  example,  what  would  correspond  in  this  country 
to  social  security? 

Secretary  Tobin,  It  is  very  true.  In  fact,  it  is  quite  common 
throughout  most  of  Europe  for  them  to  have  labor  functions,  con- 
ciliation, and  the  social-security  services,  such  as  old-age  assistance, 
unemployment  compensation,  and  the  like,  in  the  Ministry  of  Labor. 

Senator  ]Morse.  Then,  if  we  were  to  follow  the  argument  by  an- 
alogy in  respect  to  the  British  Ministry  of  Labor,  to  the  country  we 
~"are  talking  about,  the  United  States,  would  you  favor  bringing  into 
the  i)epartment  of  Labor  all  the  public-welfare  functions  of  our 
country,  such  as  the  social  security? 

SecretaTy  Tobin.  Well,  it  is  not  in  this  bill,  and  I  tliink  we  would 
be  really  wasting  time.    [Laughter.] 

Senator  Morse.  It  is  not  in  this  bill^  but  I  always  like  to  follow 
out  the  consequences. 

Secretary  Todin.  I  would  say  that  unemployment  compensation 
properly  belongs  in  the  Labor  Department.  The  United  States  Em- 
ployment Service  properly  belongs  in  the  Department.    I  would  not 
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feel  that  old-age  assistance  and  the  health  program  would  properh" 
belong  in  the  Department. 

Senator  Morse.  In  your  use  of  the  British  Ministry  of  Labor,  witk 
reference  to  it  as  an  argument  by  analogy,  it  is  used  by  you  only  in 
respect  to  the  Conciliation  Service  and  what  would  correspond  to 
unemployment  compensation  and  social  security  in  this  country? 

Secretary  Tobin.  That  is  correct.  I  believe  the  only  phase  of  so- 
cial security  which  belongs  in  the  Labor  Department  is  unemploy- 
ment compensation.  But  I  think  the  United  States  Employment 
Service  also  properly  belongs  in  the  Department. 

The  committee  may  be  interested  in  conciliation  services  in  the 
other  countries  of  Europe :  Belgium,  in  the  Ministry  of  Labor : 
France  has  none ;  France  did,  up  to  the  war,  and  it  was  in  the  Min- 
istry of  Labor.  None  has  been  reestablished  since  the  termination  of 
the  war. 

Li  Finland,  it  is  a  staff  function  of  the  Ministry  of  Social  Affairs. 
In  Germany,  it  is  a  staff  function  of  the  ministries  of  labor  in  the  vari- 
ous German  States.  Under  the  Weimar  Kepublic,  mediators  were 
ap])ointed  by  the  Ministry  of  Labor,  were  on  its  pay  roll  and  were 
subject  to  its  instructions. 

Greece,  Ministry  of  Labor;  Italy,  Ministry  of  Labor  and  Social 
Security;  Netherlands,  carried  on  bv  the  board  of  government  con- 
ciliators in  the  Ministry  of  Social  Affairs. 

I  might  say  at  this  point  that  in  many  places  in  Europe,  the  Min- 
istry of  Social  Affairs  will  have  labor  functions  in  the  broad  aspect. 

Norway,  carried  on  by  state  conciliators  appointed  by  the  King  on 
the  recommendation  of  the  Minister  of  Social  Affairs;  New  Zealand^ 
administered  by  the  Department  of  Labor ;  South  Africa,  by  the  Min- 
istry of  Labor  and  Social  Welfare;  Turkey,  a  staff  function  of  the 
Ministry  of  Labor. 

Senator  Douglas.  Mr.  Secretary,  could  I  ask  a  further  question  on 
this  point  ? 

Secretary  Tobix.  Yes. 
_  Senator  Douglas.  Isn't  it  true  that  the  assignment  of  the  concilia- 
tion and  mediation  functions  to  the  various  ministries  of  labor,  which 
seems  to  be  universal  in  European  countries,  and  also  in  Canada,  that 
this  was  instituted  not  by  labor  parties  but  by  conservative  and  liberal 
parties  in  periods  prior  to  when  labor  parties  took  offices,  and,  there- 
fore, it  was  not  put  over  by  the  political  l)ranch  of  the  labor  movement 
but  by  the  old-time  political  grou]is;  isn't  that  true? 

Secretary  Tobix.  Yes;  I  would  judge,  as  my  memory  goes,  in  Ca- 
nadian history  in  1900  the  Government  was  alinost  always  Conserva- 
tive and  rarely  Liberal,  so  in  all  probability  it  was  enacted  in  the  year 
1900  by  a  Conservative  government.  The  Liberals  had  not  been  in 
power  in  the  British  Government — that  is,  until  Asquith  came  to 
power  just  prior  to  the  First  World  War — so  that  in  Britain  I  think 
the  same  applies.     I  am  not  certain  of  that,  though. 

Senator  Taft.  Mr.  Tobin,  Ldon't  want  to  make  this  thing  too  long. 

Secretary  Tobust.  Senator,  may  I  ask  this?  I  would  like  to  submit 
this  data  for  the  record. 

The  Chairman.  It  will  be  put  in  the  record. 
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(The  document  with  i-e<;ar(l  to  the  inclusion  of  conciliation  service  in 
various  foreign  countries  is  as  follows  :) 

Co>'ciLiATiON  Services  of  the  Moke  Important  Industkiai.izeo  Countries 

Abroad 

(Statement  presented  by  Secretary  of  Labor  to  Senate  Committee  on  Labor  ami 

I'ublic  Welfare) 

Most  of  the  important  industrialized  countries  abroad  have  permanent  concili- 
ation services,  focated  in  a  nunistry  of  labor  or  in  a  ministry  which  performs  the 
services  carried  out  by  the  Department  of  Labor  in  the  United  States/  or  admin- 
istered by  the  head  of  that  Department  or  by  a  conciliator  whom  he  appoints. 
Some  of  "them  do  not  have  permanent  conciliation  services,  but  appoint  ad  hoc 
boards  to  handle  individual  industrial  disputes. 

There  follows  a  list  of  those  covuitries  in  which  the  conciliation  service  is  in, 
or  sub.iect  in  varying  degree  to  the  authority  of,  the  ministry  of  labor. 

There  is  also  appended  brief  comments  on  the  position  of  the  conciliation 
services  in  Canada  and  Great  Britain^countries  which  are  of  particular  interest 
to  the  United  States. 

Belgium  :  A  staff  function  of  the  Ministry  of  Labor  and  Social  Security. 

Canada  :  Carried  on  by  the  industrial  relations  branch  in  the  Department  of 
Labor. 

France :  Administered  by  the  Minister  of  Labor  before  the  war.  Thei-e  are  no 
conciliation  services  in  France  at  the  present  time. 

Finland  :  A  staff  function  of  the  Ministry  of  Social  Affairs. 

Germany :  A  staff"  function  of  the  ministries  of  labor  in  the  various  German 
States.  Under  the  Weimer  Republic,  State  mediators  were  appointed  by  the 
Federal  Ministry  of  Labor,  were  on  its  pay  roll,  and  were  subject  to  its 
instructions. 

Great  Britain:  Carried  on  under  the  Chief  Industrial  Relations  Officer  in  the 
Ministry  of  Labor. 

Greece :  A  staff"  function  of  the  Ministry  of  Labor. 

Italy :  A  staff'  function  of  the  Ministry  of  Labor  and  Social  Security. 

Netiierlands :  Carried  on  by  a  board  of  government  conciliators  in  the  Ministry 
of  Social  Affairs. 

Norway :  Carried  on  by  conciliation  panels  constituted  by  the  ^Mini.stry  of 
Social  Affairs. 

New  Zealand  :  Administered  by  the  Department  of  Labor. 

South  Africa  :  Conciliation  boards  in  the  Ministry  of  Labor  and  Social  Welfare. 

Sweden  :  Carried  on  by  conciliators  appointed  by  the  King,  on  the  recommenda- 
tion of  the  Minister  of  Social  Affairs. 

Turkey  :  A  staff  function  of  the  Ministry  of  Labor. 

Canada. — The  Department  of  Labor  in  Canada  was  established  in  1900  to 
administer  the  Conciliation  Act  which  was  designed  to  aid  in  preventing  or 
settling  disputes,  to  enforce  the  government's  fair-wage  policy  for  the  protection 
of  workmen  emplo.ved  on  Dominion  Government  contracts,  and  to  collect,  compile, 
and  publish  statistical  and  other  labor  information,  "with  a  view  to  the  dissemina- 
tion of  accurate  statistical  and  other  information  relating  to  conditions  of  labor." 

The  Conciliation  and  Labor  Act  of  1948  strengthened  the  Department  of  Labor's 
conciliation  activities.  These  activities  are  carried  out  under  the  Department's 
Industrial  Relations  Branch.  The  new  statute  empowers  the  Minister  of  Labor 
to  inquire  into  the  causes  and  circumstances  of  a  dispute,  to  take  such  steps  as 
seem  expedient  for  the  purpose  of  bringing  the  parties  together,  and  to  appoint 
a  conciliator  or  arl)itrator  when  requested  by  the  parties  concerned. 

Industrial  relations  officers  of  the  Department  of  Labor  are  stationed  in  the 
principal  Canadian  cities. 

Girat  Britain.— Hince  its  creation  in  1916,  the  IMinistry  of  Labor  lias  been  the 
sole  Government  agency  operating  in  the  field  of  conciliation. 

At  its  inception,  there  were  ti-an.sferred  to  the  new  Ministry  the  powers  and 
duties  previously  exercised  by  the  board  of  trade  under  the  Labor  Exchange  Act 
of  1909,  the  Trade  Boaixls  Act  of  1909,  the  Unemployment  Insurance  Acts,  and 


1  In  many  countries  the  functions  performed. by  the  U.  S.  Department  of  Labor  are 
carried  on  by  a  department  called  the  ministry  of  social  welfare  or  social  affairs.  In 
the.<ie  countries  there  is  no  department  called  department  (or  ministry)  of  labor. 
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the  Conciliation  Act  of  1896.  Subsequently  In  1919  the  Industrial  Courts  Act 
was  passed  which  also  assigns  certain  duties  in  the  field  of  industrial  relations 
to  the  Ministry  of  Labor. 

Since  1940,  under  the  Government's  emergency  powers,  all  unsettled  disputes 
are  subject  to  arbitration.  Notices  of  intention  to  strike  must  be  given  to 
the  Minister  of  Labor  and  he  refers  any  unsettled  disputes  for  settlement.  He 
has  played  a  very  important  role  in  the  settlement  of  particular  disputes  since 
1940  as  well  as.  in  devising  methods  and  machinery  for  achieving  industrial  iwace. 

It  is  the  policy  of  the  Ministry  to  encourage  and  assist  tlie  joint  voluntary 
machinery  which  has  been  set  up  by  agreement  between  employers  and  unions 
in  the  principal  industries. 

The  conciliation  work  of  the  Ministry  is  organized  as  follows :  There  is  a  chief 
industrial  relations  officer  of  the  Ministry  at  headquarters,  to  whom  regional 
officers  report  through  tlie  regional  controllers  of  the  Ministry  of  Labor.  Tliese 
regional  officers  keep  in  close  touch  with  the  situation  in  every  industry  of  any 
importance  in  their  districts,  while  the  headquarters  officer  maintains  close 
contact  with  the  Trades  Union  Congress  and  the  British  Employers'  Confederation. 

Senator  Taft.  Your  fourth  objection  relates  to  the  change  in  pro- 
cedure, which  was  discussed  at  length  this  afternoon  with  Mr.  Herzog, 
and  I  want  to  question  you  further  regarding  your  opinion  on  this. 

Five,  by  providing  for  numerous  elections,  representation,  unon 
shop,  employer's  last  offer,  the  Taft-Hartley  Act  keeps  the  relation 
between  employers  and  unions  in  an  unsettled  condition. 

Now,  you  knew,  of  course,  that  the  recommendation  of  the  joint 
committee  was  that  the  union  shop,  representation,  and  the  employer's 
last  offer  election,  that  they  be  eliminated  from  the  law,  did  you  not? 

Secretary  Tobin.  I  do  know  it  now ;  yes. 

Senator  Taft.  So  that  the  elections  that  remain  of  the  representa- 
tion elections  were  similarly  provided  for  under  the  Wagner  Act, 
were  they  not  ? 

Secretary  Tobin.  I  would  like  to  bring  this  point  out.  I  was  here 
this  afternoon  when  you  were  questioning  Chairman  Herzog,  and  I 
would  like  to  make  the  observation  that  in  section  9  (C)  (1)  (B)  an 
employer  can  call  for  an  election,  alleging  that  one  or  more  individuals 
or  labor  organizations  have  presented  to  him  a  claim  to  be  recognized 
as  the  representative  defined  in  section  9  (a) . 

As  I  read  that  law,  the  moment  that  one  individual — it  says  an 
individual  or  individuals — would  come  and  ask  him  for  representa- 
tion, the  employer  then  would  have  the  right  to  ask  for  an  election. 
Assuming  that  it  did  take  several  months,  he  would  have  the  ad- 
vantage of  calling  for  the  election  any  time  that  Avould  be  most  advan- 
tageous to  him,  and  in  all  probability  that  would  be  the  first  day  that 
an  organizer  arrived  in  the  vicinity.  It  doesn't  say  that  it  has  to  be 
a  representative  of  a  labor  organization.  It  says,  "alleging  that  one 
or  more  individuals  or  labor  organizations  have  presented  to  him  a 
claim  to-be  recognized  as  the  representative  defined  in  section  9  (a)." 

Seliator  Taft.  That  doesn't  answer  my  question  about  No.  5.  That 
is  your  objection  No.  9. 

Secretary  Tobin.  No;  I  am  talking  about  section  9  of  the  Taft- 
Hartley  Act. 

Senator  Taft.  All  you  say  in  5  is  that  by  providing  for  numerous 
elections — representation,  union  shop,  employer's  last  offer — the  Taft- 
Hartley  Act  keeps  the  relation  between  employers  and  unions  in  an 
unsettled  condition,  and  I  am  asking  you  whether  you  didn't  have 
these  representation  elections  for  years  under  the  Wagner  Act  and 
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whether  they  were  not  responsibk^  for  keeping  employers  and  unions 
in  an  iinsettkHl  condition. 

Secretary  Tobin.  Once  jh^u  had  a  representation  election,  it  was 
all  over. 

Senator  Taft.  Mr.  Tobin,  there  have  been  election  after  election  in 
the  same  plant  under  the  AVagner  Act. 

Secretary  Tobin.  Of  course,  whenever  a  competing  union  would  con- 
teiul  that  it  had  the  right,  that  it  had  a  suflicient  numl)er  of  employees, 
it  could  call  for  an  election. 

Senator  Taft.  The  only  addition  here  is  that  an  employer  may.  call 
for  an  election. 

Secretary  Tobi.v.  An  employer  may  call  for  an  election.  You  have 
an  election  for  representation ;  whereas,  in  the  old  days,  there  was  no 
need  for  an  election.  If  an  employer  wanted  to  make  a  contract,  he 
could  make  the  contract  without  holding  any  election. 

Senator  Taft.  He  can  make  a  contract  now  without  holding  an  elec- 
tion. 

Secretary  Tobin.  But  he  loses  the  right  of  the  Board.  In  order  to 
have  the  right  of  the  Board,  there  would  have  to  be  an  election. 

Senator  Taft.  No. 

Secretary  Tobin.  I  think  yes. 

Senator  Taft.  He  doesn't  have  to  hold  an  election.  He  can  sign  a 
contract  with  anybody  he  wants  to. 

Secretary  Tobin.  AVouldn't  he  have  to  be  certified  in  order  to  get  a 
union-shop  agreement. 

Senator  Taft.  To  get  a  union-shop  agi-eement ;  but  if  we  abolish  the 
union-shop  election,  as  proposed,  he  can  have  a  union-shop  agreement 
without  certification. 

Secretray  Tobin.  I  am  glad  to  hear  that  these  elections  are  going  to 
be  eliminated. 

Senator  Taft.  Two  things.    You  make  this  statement : 

The  provision  that  requires  union-shop  elections  at  least  once  each  year  could, 
under  changed  economic  conditions,  be  used  to  harass  and  even  crush  unions. 

You  heard  Mr.  Herzog  say  that  that  had  been  settled,  did  you  not? 

Secretary  Tobin.  That  was  an  administrative  decision  between  the 
general  counsel  and  the  Board.  Once  an  election  was  held,  the  one 
authorization  election  would  be  sufficient,  because  the  employees  could 
thereafter  call  for  a  decertification  election  and  get  out  that  way.  I 
didn't  know  of  that  imtil  I  heard  the  Chairman  of  the  Board  testify  to 
that  effect  today.  We  haven't  had  enough  experience  with  Taft- 
Hartley  to  have  but  1  year  go  by.  Termination  of  the  first  year's  con- 
tracts in  the  main  are  ahead  of  us. 

Senator  Taft.  Don't  you  think  perhaps  2  years'  more  experience 
would  give  j'ou  better  judgment  on  the  whole  thing? 

Secretary  Tobin.  I  am  inclined  to  think  if  business  remained  on  a 
high  level.  Senator — and  I  know  5'ou  never  intended  to  write  a  law  to 
destroy  labor  unions — if  business  remained  on  a  high  level,  union 
luunbers  wouldn't  go  down. 

Senator  Taft.  Haven't  union  numbers  gone  steadily  up  in  spite  of 
the  Taft-Hartley  law.  or  because  of  it? 

Secretary  Tobin.  No. 

Senator  Taft.  Haven't  they  increased? 
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Secretary  Tobin.  Most  trivially  after  the  rapid  increase  in  1946  and 
1947,  witli  just  a  bare  increase  in  1948. 

Senator  Taft.  You  can  hardly  say  that  the  unions  are  weaker  today 
than  they  were  then,  2  years  ago. 

Secretary  Tobin.  Your  unions  are  bound  to  be  strong  when  you 
have  60,000,000  people  gainfully  employed,  but  if  that  figure  were  to 
drop  to  55,000,000, 1  would  worry  about  how  strong  the  unions  would 
remain. 

Senator  Taft.  You  say  as  to  this  employer,  that  he  can  determine 
the  .time  most  advantageous  for  himself  to  call  for  an  election.  Now, 
as  a  matter  of  fact,  the  Board  has  certainly  discretion  to  give  him  an 
election  in  1  month  or  2  months  or  3  months,  as  far  as  I  can  see  under 
the  act,  has  it  not?  In  other  words,  the  Board  can  give  plenty  of  time 
for  the  organizer  to  try  to  sell  the  employees  on  joining  his  union, 
give  full  time  for  an  election  to  take  place,  and  all  the  campaign 
propaganda  to  go  on  that  is  necessary. 

Secretary  Tobin.  There  is  nothing  in  the  law  that  says  that. 

Senator  Taft.  It  is  up  to  the  Board,  of  course,  but  the  Board  is 
going  to  set  an  election  at  a  reasonable  time. 

Secretary  Tobin.  They  w^ould  conduct  elections  in  order. 

Senator  Taft.  Yes,  and  it  takes  them  some  time  to  get  around  to 
an  election,  so  I  think,  furthermore,  you  heard  Mr.  Herzog,  of  course, 
testify  that  if  the  union  didn't  like  it,  they  could  immediately  with- 
draw their  demand  and  therelipon  the  whole  case  would  fall,  didn't 
you  hear  that  ? 

Secretary  Tobin.  But  I  don't  agree  with  that.  That  isn't  what  the 
law  says.  I  am  just  reading  the  law.  I  don't  know  just  how  the 
Board  applies  it,  but  the  law  says : 

■by  an  employer,  alleging  that  one  or  more  individuals  or  labor  organizations 
have  presented  to  him  a  claim  to  be  recognized  as  the  representative  defined  in 
section  9  (a). 

Senator  Taft.  Mr.  Secretary,  don't  you  think  it  is  fair  if  a  man 
comes  into  an  employer's  office  and  says,  "I  represent  a  majority  of 
your  employees,  sign  this  contract,"  which  they  do  and  have  done, 
don't  you  think  it  is  fair  that  that  man  should  have  the  right  to  go  to 
the  Board  and  say,  "I  want  to  know  whether  this  man  does  represent 
a  majority  of  my  employees  or  not?"  Isn't  that  only  a  reasonable 
l^rovision  for  any  employer  ? 

Secretary  Tobin.  I  would  say  that  if  I  were  an  employer  and  I 
didn't  want  to  have  a  union,  I  could  go  out  under  this  law  and  ask 
an  individual  to  come  in  and  say,  "I  represent  someone,"  and  proceed 
to  hold  an  election  with  great  speed  because  if  it  were  left  only  to  the 
union,  the  union  would  not  come  in  to  ask  until  it  was  strong  enough 
to  be  certain  to  w^in  the  election. 

Senator  Douglas.  Isn't  it  true,  Mr.  Chairman,  that  in  the  case  of  a 
single  person  who  claims  to  represent  the  employees,  the  Board  may 
grant  that  petition  and  it  is  possible  for  it  to  order  elections  as  fre- 
quently as  once  a  year,  so  that  elections  might  be  held  annually  and  also 
the  elections  might  be  ordered  at  times  unfavorable  to  the  union  when 
the  men  are  out  on  strike  and  strikers  would  not  be  eligible,  but  those 
who  had  jobs  would  be  eligible?  Doesn't  this  afford  the  opportunity 
for  an  emploj^ev  in  a  time  of  stress  to  get  the  union  decertified  ? 
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Secretary  Tobix.  What  it  really  does — this  Mould  apply  where  it 
Avas  a  new  union  and  they  were  attempting  to  organize.  As  this  law 
Teads,  one  individual  could  be  prompted  by  the  emploj-er  to  come  in 
iind  say,  '*!  represent  the  employees."  The  employer  then  could  go 
to  the  National  Labor  Kelations  Boa.rd  in  his  area  and  say,  "I  desire 
iin  election  because  a  representative  of  the  employees  claims  that  he 
represents  the  employees." 

Then  the  election  would  be  conducted  at  an  earlier  date  at  a  time 
"Nvhen  the  workers  who  desire  to  have  a  union — would  not  be  prepared. 

Senator  Douglas.  Mr.  Chairman,  I  would  like  to  read  into  the 
record,  if  I  may.  an  editorial  or  portion  of  an  editorial  from  the  paper 
^Business  Week. 

Senator  Taft.  It  has  been  read  into  the  record  once  and  will  be 
read  into  the  record  a  number  of  other  times  in  all  probability. 

Senator  Douglas.  Was  that  particular  editorial  read  in? 

Senator  Taft.  I  think  it  was  all  read  in  b}'  the  Secretary  yester- 
day.   If  I  am  mistaken,  I  will  be  glad  to  have  it  read  into  the  record. 

Senator  Douglas.  I  merely  wanted  to  read  the  salient  portion  from 
the  editorial  dealing  with  this  issue.  Business  Week  is  certainly  a 
careful  journal,  and  yet  it  stated : 

and  the  Taft-Hartley  Act  conceivably  could  wreck  the  labor  movement. 

These  are  the  provisions  that  could  do  it:  (1)  Picketing  can  be  restrained  by 
injunction;  (2)  Employers  can  petition  for  a  collective-bargaining  election ;  (3) 
i!?trikers  can  be  held  ineligible  to  vote — while  the  strike  replacements  cast  the 
only  ballots;  and  (4)  If  the  outcome  of  this  is  a  "no  union"  vote,  the  Govern- 
ment must  certify  and  enforce  it. 

I  don't  want  to  load  up  the  record  unnecessarily,  but  if  that  is  appro- 
priate, I  should  like  to  have  it  included  at  this  point. 

The  Cpiairmax.  It  will  be  included  in  the  record. 

Senator  PEPrER.  Mr.  Secretary,  the  employer  in  the  Taft-Hartley 
Act  is  given  this  right  to  call  upon  the  Board  for  holding  an  election 
in  case  one  or  more  individuals  or  labor  organizations  have  presented 
to  him  a  claim  to  be  recognized  as  a  representative  defined  in  section  9. 
Once  a  union  has  established  itself  by  Board  election  as  the  represen- 
tative of  the  membership,  why  isn't  the  employer  protected  in  presum- 
ing that  they  continue  to  be  the  representative  of  the  employee  until 
there  is  a  decision  by  competent  authority  to  the  contrary? 

Senator  Taft.  He  is. 

Senator  Pepper.  So  that  if  a  certain  imion  is  a  certified  represen- 
tative of  the  employees,  why  isn't  the  employer  adequately  protected 
uidess  a  minority  group  who  claims  to  have  become  the  majority  group 
themselves  takes  the  initiative  and  goes  before  the  National  Labor 
delations  Board  and  gets  another  election  held? 

In  other  words,  why  isn't  this  a  matter  to  be  settled  by  the  employees 
if  there  is  any  conflict  between  elements  of  the  employees  and  the 
National  Labor  Relations  Board,  rather  than  the  employer  with  his 
dangerous  power  to  time  these  elections  to  the  disadvantage  of  the 
workers  ? 

Secretary  Top,in'.  I  agree  with  you.  Senator. 

Senator  Taft.  Mr.  Tobin,  you  say  this  in  No.  10  on  page  7 : 

The  law  removes  from  the  area  of  free  collective  bargaining  a  sul)ject  which 
all  must  agree  is  a  proper  objective  of  woi'kers — welfare  funds  established  for 
the  humanitarian  purpose  of  protecting  the  health  and  security  of  employees. 
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How  can  you  justify  that  statement?     The  statement  that — 

the  law  removes  from  the  area  of  free  collective  bargaining  a  subject  which  all 
must  agree  is  a  proper  objective  of  workers. 

^Secretary  Tobin.  Just  a  moment  until  I  find  the  Language. 

Senator  Taft.  Aren't  you  familiar  with  the  opinion  of  the  Court 
that  that  is  not  removed  from  the  area  of  free  collective  bargaining? 

Secretary  Tobix.  You  placed  restrictions  on  it. 

Senator  Taft.  That  is  not  what  you  say.  You  say  that  this  removes 
from  the  area  of  free  collective  bargaining  the  subject  of  welfare  funds. 

Secretary  Tobin.  Yes. 

Senator  Taft.  In  the  Inland  Steel  case,  didn't  the  Court  hold  that 
the  parties  were  required  to  bargain  on  the  subject  of  welfare  funds? 

Secretary  Tobin.  Will  you  read  the  next  sentence,  too.  Senator  ? 

Senator  Taft.  That  sentence 

Secretary  Tobin  (reading)  : 

It  is  made  a  crime  for  employers  and  employees  to  establish  such  funds  except 
under  rigid  rules  limiting  their  purposes  and  methods  of  administration. 

Senator  Taft.  I  want  to  know  about  this  other  statement,  whether 
you  are  willing  to  admit  that  is  wrong. 

Secretary  ToBiiSr.  It  removes  it  from  free  collective  bargaining  and 
surrounds  it  with  so  many  limitations  it  is  difficult  for  unions  and 
managements  to  know  whether  they  are  within  or  without  the  law. 
The  parties  are  permitted  within  this  limited  scope  to  set  only  an 
exact  kind  of  welfare  fund  within  the  limitations  that  you  placed  on 
it. 

Senator  Taft.  Mr.  Tobin,  those  limitations  are  so  broad  that  they 
include  practically  every  single  purpose  that  I  can  think  of  that  any 
welfare  fund  his  been  established  for.  You  can  find  in  that  a  list  of 
enough  things  that  cover  every  social-security  fund  I  know  of.  Isn't 
that  correct  ? 

Secretary  Tobin.  Well,  Senator,  I  think  there  will  have  to  be  court 
cases  to  determine  just  how  far  they  can  go. 

Senator  Taft.  Mr.  Tobin,  in  the  first  place,  you  are  familiar,  I  hope, 
with  the  Inland  Steel  case  holding  that  these  funds  are  the  subject  of 
collective  bargaining  and  the  fact  that  employers  testified  before  the 
joint  committee  at  great  length  last  year  urging  that  we  change  the 
law  so  as  to  take  them  out  of  the  field  of  collective  bargaining.  You 
are  familiar  with  those  hearings? 

Secretary  Tobin.  We  had  the  situation  in  connection  with  the  mu- 
sicians' welfare  fund  that  was  tied  up  for  a  year  and  a  half  on  an 
interpretation  of  the  application  of  the  law.  That  was  in  connection 
with  the  making  of  records. 

Senator  Taft.  Under  the  Petrillo  Act  without  the  slightest  relation 
to  the  Taft-Hartley  Act.  There  was  a  special  Petrillo  Act  passed. 
There  was  one  other. 

Secretary  Tobin.  The  Petrillo  Act  has  nothing  to  do  with  the  wel- 
fare fund. 

Senator  Taft.  The  feature  was  whether  you  could  require  all  em- 
ployers to  set  up  a  fund  for  people  who  had  never  been  employed 
by  any  of  the  employers,  which  certainly  is  a  serious  question  for 
employees  who  had  no  relation  whatever  to  the  employer;  and  yet  the 
employers  could  be  forced  into  this  fund  to  pay  for  people  in  the 
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industry  who  had  never  been  employed  by  them  or  by  any  other  of 
the 'employers.     That  was  the  question  in  the  Petrillo  case. 

Secretary  Tobin.  I  didn't  know  there  was  any  special  law  enacted 
in  reference  to  the  musicians'  fund. 

Mr.  Taft.  There  was  a  special  Petrillo  Act,  but  this  particular 
question,  I  agree,  was  a  Taft-Hartley  question  and  was  a  question  and 
the.objection  to  the  fund  was  that  it  was  setting  up  a  fund  for  a  lot 
of  people  who  had  no  relation  to  any  of  the  employers.  I  would  think 
public  policy  on  that  might  well  be  doubtful  and  one  which  should 
be  considered. 

But  what  I  want  to  know  is :  Don't  you  think  there  should  be  some 
restriction  on  welfare  funds?  Do  you  think  that  funds  ought  to  be 
paid  to  union  officials  under  sole  union  control  with  no  restriction 
whatever  on  what  it  is  for,  just  a  payment  to  be  a  welfare  fund,  which 
was  demanded  in  the  case  of  the  United  Mine  Workers,  which  I  think 
gave  rise  to  this?  Don't  you  think  there  should  be  some  Federal 
regulation  of  a  social  security  fund  similar  to  that  in  case  of  the  Rail- 
road Retirement  Act  or  general  social  security  fund  and  other  funds? 

Secretary  Tor.ix.  I  would  say  if  the  insurance  committee  were  to 
consider  this  entirely  apart  from  a  labor-management  relations  bill, 
that  would  be  perfectly  proper.  Let  the  management  and  the  repre- 
sentative of  the  employees  decide  upon  any  welfare  fund  that  they 
want  themselves,  but  for  the  protection  of  the  employees  to  insure 
that  these  funds  are  on  a  sound  financial  basis,  and  the  insurance  com- 
mittee of  the  Congress  were  to  go  into  that  situation,  I  would  say 
that  is  perfectly  proper.  But  I  can't  conceive  of  tlie  committee 
on  labor  having  the  time  to  determine  the  soundness  of  such  a  fund, 
and  I  don't  believe  it  belongs  in  the  labor  law. 

Senator  Taft.  We  only  prescribe  some  method  of  audit  and  control 
which  will  protect  beneficiaries  of  the  fund.  Incidentally,  I  think 
we  have  an  interest  in  the  scope  of  the  fund.  In  the  case  of  the  Rail- 
road Retirement  Act,  they  have  got  that  fund  up  to  a  point  where  it 
threatens  to  take  up  IG  percent  of  the  wages  altogether. 

We  get  many  protests  from  individual  members  of  the  union.  We 
are  in  effect  taxing  tlie  whole  industry  where  you  have  an  industry 
fund.  It  is  practically  a  tax.  You  will  agree  that  except  for  its 
being  in  the  Taft-Hartley  law,  that  some  general  legislation  regarding 
the  management  of  welfare  funds  for  industries 

Secretary  Tobin.  I  think  it  would  be  perfectly  proper,  and  I  think 
the  kind  of  protection  involved  where  the  Government  protects  life 
insurance  is  proper.  But  I  don't  believe  it  belongs  in  the  labor  law, 
and  tliat  it  should  be  considered  by  the  committee  on  insurance. 
•  Senator  TAFr.  There  is  no  committee  on  insurance.  It  would  go 
to  Finance. 

Senator  Pkiter.  In  that  connection,  aren't  there  a  great  many 
pension  funds  by  private  industries  that  are  not  covered  at  all  by  the 
welfare  provisions  of  this  Taft-Hartley  Act? 

Senator  Tai-^f.  That  is  correct.  This  is  only  where  they  are  set  up 
between  union  and  management  by  agreement.  They  are  becoming 
more  and  more  important.  They  contradict  and  supplement  and  fail 
to  supplement  the  general  Social  Security  Act  and  the  whole  thing 
ought  to  be  dealt  with  in  a  comprehensive  statute,  but  I  can't  see  any 
reason  for  abolishinor  the  safeguard  we  have  here  until  we  substitute 
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somethiiiiT  better.    I  don't  think  we  should  take  theiu  out  of  this  law., 
even  if  they  are  subject  to  criticism. 

Senator  Pepper.  Mr.  Secretary,  wasn't  it  the  refusal  of  the  coal- 
mine operators  to  negotiate  with  the  miners  on  this  question  of  a 
security  fund  that  precipitated  the  strike  or  was  supposed  to  have 
been  the  proximate  cause  of  the  strike? 

Senator  Tait.  That  is  rioht. 

Secretary  Top.in.  I  believe  it  was. 

Senator  Taft.  The  refusal  to  pay  in  until  they  got  a  definite  fund. 

Secretary  Tobin.  The  act  specifically  excluded  any  welfare  funds 
established  prior  to  the  date  of  the  enactment  of  this  law. 

Senator  Taft.  That  wasn't  one  of  the  United  Mine  Workers. 

Senator  Pepper.  I  brought  that  up  because,  as  was  said  the  other 
day  when  you  gave  your  direct  statement,  it  may  be  b}'^  clarifying  a 
lot  of  tliese  things,  removing  a  good  many  things  labor  thought  was 
unfair  b}^  a  bill  like  this,  maybe  the  incentive  to  strike,  provocation 
to  strike,  may  not  exist. 

Senator  Taft.  The  real  objection  there  was  the  straight  objection  to 
the  employers  having  to  set  up  a  pension  fund  of  $100  a  month. 

Senator  Pepper.  The}'  got  it  with  tlie  Taft-Hartley  Act  on  the 
statute  books. 

Senator  Taft.  There  is  nothing  in  the  Taft-Hartley  bill  that  pro- 
hibited $100  a  month.  You  could  have  $100  a  month,  or  any  other 
amount,  if  the  parties  agree  to  it,  but  it  has  to  be  ])roperly  controlled 
and  audited  and  have  a  very  definite  purpose  and  not  be  within  the 
arbitrary  control  of  an  employer  or  a  unon. 

Senator  Pepper.  If  you  take  the  over-all  picture,  doesn't  it  add  up 
to  the  fact  that  they  had  all  this  controversy,  all  this  confusion  and 
litigation  under  the  Taft-Hartley  Act,  and  they  wound  up  about  where 
they  would  have  been  if  the  original  request  had  b?en  granted  ? 

Secretary  Tor.ix.  That  is  right. 

Senator  Taft.   Senator  Morse  wished  to  go  back  to  representation. 

Senator  Morse.  I  want  to  go  back  to  point  No.  5  in  regard  to  em- 
ployer requests  for  representation  elections.  I  Avant  to  be  sure  that 
the  record  accurately  records  your  views. 

Secretary  Tobin.  You  mean  point  6? 

Senator  Morse.  Point  5. 

Secretary  Tobin.  Oh,  yes. 

Senator  Morse.  Let  us  assume  the  hypothetical,  Mr.  Secretary,  that 
an  employer  asks  for  a  representation  election  because  officials  of  the 
union  claim  that  they  have  a  majority  of  his  employees.  On  or  about 
the  time  that  the  Board  is  ready  to  give  consideration  to  that  em- 
ployer request,  the  union  withdraws  any  claim  to  representation. 

Is  it  your  understanding  that  the  Board  proceeds  with  the  election 
anyway  on  the  employer's  request  ? 

Secretary  Tobin.  No.  I  heard  Chairman  Herzog  today  say  tliat  if 
the  union- — well,  I  am  not  certain,  but  I  think  he  said  that  if  the  union 
asked  not  to  have  it,  that  the  election  would  be  withdrawn.  But,  sup- 
posing the  individual  who  made  the  request  was  not  the  representative 
of  the  union  that  was  really  trying  to  organize  but  another  individual 
representing  some  other  union,  and  he  made  the  first  request  awid  he 
did  not  withdraw  under  this  law.     As  I  see  it,  I  think  that  the  Board 
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Avould  be  })retty  nearly  compelled  to  go  forward  with  the  election  for 
the  union  that  the  individual  came  in  for. 

Senator  INIohse.  Let's  take  the  first  hypothetical  hrst.  Is  it  now 
your  understandino-  that  it  is  the  position  of  the  Board  that  if  the 
employer  makes  the  request  for  an  election  .and  prior  to  the  time  the 
Board  is  ready  to  take  action  on  the  request  the  union  withdraws  any 
claim  to  representation  the  Board  will  not  proceed  with  the  election? 

Secretary  Tobin.  Well,  supposing  you  have  two. 

Senator  Morse.  I  want  to  know  what  your  understanding  is  as  to 
that  hypothetical. 

Secretary  Tobin.  For  the  first  time  I  learned  today  that  the  Board 
lias  decided  that  in  the  event  a  union  informs  the  employer  that  it 
represents  the  employees  and  it  wants  to  engage  in  collective  bargain- 
ing and  the  employer  immediately  requests  an  election,  if  at  a  subse- 
quent date  the  individual  or  union  who  has  asked  the  employer  for  the 
privilege  of  representing  the  employees  withdraws  the  request,  the 
Board  will  stop  tlie  election. 

Senator  Morse.  It  is  my  understanding  there  liave  been  decisions  to 
that  effect,  and  I  think  in  order  to  keep  the  record  straight  we  ought 
to  insert  at  this  point  the  details  as  to  those  decisions,  and  I  shall  re- 
(juest  either  members  of  the  Board  or  counsel  for  the  Board  to  give 
me  those  citations  so  we  can  insert  them. 

Senator  Morse.  Now  go  to  your  second  hypothetical. 

Secretary  Tobin.  Supposing  a  man  wants  to  organize  an  inde- 
pendent union  and  there  is  collusion  between  management  and  that 
particular  man  and  he  is  the  one  who  requests  the  employer  to  petition 
for  an  election  just  at  about  the  same  time  there  is  an  organizing  drive 
for  an  afHliated  labor  organization.  The  individual  representative 
does  not  withdraw  his  petition  for  the  independent  union.  Wouldn't 
the  election  then  go  ahead  ^ 

Senator  Morse.  In  my  opinion  not  necessarily  because  I  think  the 
Board's  procedure  to  show  cause  would  still  be  open  and  would  still 
apply  it  and  the  Board  has  in  a  good  many  instances  used  the  show- 
cause  procedure  to  get  the  facts  before  it  issued  an  order  for  an  elec- 
tion.    I  think  it  woidd  still  have  the  discretion  of  issuing  the  order. 

Secretary  Toiiix.  Witliholding  the  issuance  of  the  order. 

Senator  Moi;-':.  l)r  withholding  the  issuance.  That  would  be  my 
judgment,  but  I  would  defer  to  actual  decisions  of  the  Board. 

Secretary  T(.bin.  I  have  cited  to  you  the  case  of  an  independent 
union  that  to  all  intents  and  purposes  appeared  to  be  a  real  independ- 
ent union  and  not  a  company  union.  If  an  affiliated  union  did  not 
have  time  to  go  through  with  its  organizing  work  and  the  petition  of 
tiie  employer  based  upon  request  of  the  man  Avho  wanted  to  organize  the 
independent  union  was  granted  by  the  Board,  the  election  would  be 
held  at  a  time  when  the  affiliated  union  was  not  reaily. 

Senator  ISIorse.  It  would  be  my  personal  judgment — and  I  should, 
of  course,  defer  to  the  Board — that  the  language  of  the  bill  on  this 
particular  point  is  not  mandatory  or  automatic  in  its  operation,  but 
Mould  leave  to  the  Board  the  same  sort  of  discretionary  powers  that 
had  been  exercised  under  the  show-cause  procedure  under  the  W^agner 
Act. 

Senator  Taft.  Don't  you  think  that  the  B')ard  is  going  to  give  any- 
body plenty  of  time  to  go  out  and  campaign?     They  are  not  going  to 
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pull  a  snap  election  for  the  employer.  They  never  have  that  I  know  of 
and  I  don't  see  why  you  can  assume  they  ever  will.  They  can  give 
them  2  months  or  3  months,  whatever  is  necessary  to  put  on  the  right 
kind  of  election.  Most  politicians  think  they  can  do  as  much  in  2 
months  as  they  can  in  any  longer  period. 

Secretary  Tobin.  It  is  my  position,  Senator,  that  the  employer 
really  has  no  interest  in  the  situation.  In  due  course  the  election  will 
be  requested  by  the  union  or  unions. 

Senator  Taft.  He  has  a  great  interest.  He  doesn't  want  to  sign  a 
contract  with  somebody  who  only  represents  part  of  his  employees. 
He  wants  to  be  sure  he  has  the  right  and  final  union  once  and  for  all. 

Secretary  Tobin.  When  the  employer  petitions  in  a  hurry  in  order 
to  be  able  to  sign  a  contract,  it  seems  to  me  he  should  be  required  to 
let  the  union  petition  for  the  election  in  due  course. 

Senator  Taft.  Organizers  come  in  and  threaten  a  strike  and  they 
pull  a  strike,  they  get  a  few  employees,  they  get  a  lot  of  people  from 
outside  to  come  in,  they  picket  the  place  and  scare  the  rest  of  the  em- 
ployees and  try  to  use  that  as  a  means  of  carrying  out  their  organizing. 
That  is  in  a  way  what  this  bill  was  intended  to  prevent. 

It  seems  to  me  they  ought  to  persuade  them  by  the  force  of  reason 
rather  than  by  strong-arm  methods  of  tliat.kind.  The  employer  is 
certainly  entitled,  it  seems  to  me,  to  know  whether  this  fellow  is  that 
kind  of  organizer  or  whether  he  has  come  in  to  sell  the  employees  on 
the  benefits  of  unionism.     That  is  the  whole  purpose. 

Senator  Douglas.  Mr.  Chairman. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  Senator  Taft  has  drawn  a  horrible  picture  as  to 
how  certain  unions  may  attempt  to  organize  a  plant.  I  don't  want 
to  draw  an  equally  horrible  illustration,  but  I  would  like  to  submit  a 
possible  case  that  might  arise. 

Suppose  we  have  an  unorganized  plant  and  the  employer  has  a 
premonition  that  union  organizers  are  going  to  appear,  a  rather  strong 
premonition  that  the  attempt  vrill  be  made  to  organize  the  plant.  Is 
it  not  quite  possible  for  a  friendly  employee  or  friendly  individual  to 
approach  this  employer  and  say,  "I  represent  the  employees  in  this 
plant,"  and  then  for  the  employer  to  say,  "Yes;  let's  settle  this  by  an 
election"  ? 

He  asks  the  Board  to  hold  an  election,  the  Board  is  not  required 
to  find  out  whether  or  not  this  individual  represents  any  substantial 
number  of  employees,  it  holds  the  election,  and  the  individual  makes 
no  real  eil'ort  to  win  at  all  in  that  election,  the  individual  or  group 
loses,  and  then  no  election  can  be  held  for  a  year. 

So  that  when  the  bona  fide  outside  union  comes  in  the  situation  is 
closed  to  it  for  a  period  of  a  year.  I  sulnnit  that  that  is  just  as  possible 
as  the  dire  consequences  which  Senator  Taft  produced. 

Senator  Taft.  Except  that  the  action  of  the  em])loyer  in  that  case 
is  clearly  an  unfair  labor  practice  which  will  invalidate  the  election 
the  moment  anybody  makes  the  charge  to  that  effect;  whereas  what 
I  have  produced  was  something  perfectly  legal,  if  you  adopt  the  new, 
w^ill  be  perfectly  legal  for  any  union  organizer  to  do.  I  don't  say  you 
can  always  enforce  the  law^,  but  certainly  the  act  on  the  part  of  the 
employer  you  describe  is  an  unfair  labor  practice  under  the  Wagner 
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Act,  under  the  Taft-Hartley  Act,  and  iiiulor  any  other  act  that  has 
been  proposed. 

Senator  Douc.i^vs.  It  is  very  dilliciiU  to  prove  that  tliis  person  who 
comes  forward  is  a  stoorje.  He  may  be  a  stoog-e,  but  it  is  hard  to  prove 
tliat  is  the  case.  He  nia}^  be  a  man  friendly  to  the  employer  but  who 
tlaims  to  rei)resent  the  workers. 

This  is  not  a  hj'pothetical  case.  These  things  have  been  known  to 
occur  and  it  is  common  practice,  at  least  certainly  has  been  common 
j)ractice  to  have  such  people  bob  up. 

Senator  jNIorse.  May  I  say  to  the  Senator  from  Illinois  with  all  due 
respect  that  I  think  he  is  overlooking  what  the  National  Labor  Rela- 
tions Board  would  do  under  such  circumstances,  because  I  think  the 
record  of  the  Board  is  a  clear  one  of  inquiring  into  the  legitimacy  of 
rej^resentation  claims.  They  have  procedures  for  doing  it.  I  think 
you  could  rest  perfecth^  assured  that  under  such  circumstances  the 
single  man  that  you  have  named  in  your  hypothetical  case  couldn't 
possibly  show  legitimacy  of  his  claim  under  a  show-cause  order. 

Senator  Douglas.  Well,  I  want  to  congratulate  the  Board  on  the 
excellence  of  its  procedural  work,  but  I  want  to  point  out  that  this 
may  be  done  by  administrative  discretion,  and  I  do  not  see  any 
statutory  requirement  that  the  individual  must  show  that  he  represents 
a  substantial  number  of  employees. 

Senator  Taft.  Mr.  Tobin,  one  thing  that  interests  me  is  this:  In 
the  first  place,  when  you  sum  up  your  16  objections,  as  you  indicated 
this  afternoon,  a  gi-eat  many  of  them  come  back  to  this  one  question 
of  secondary  boycotts. 

Except  for  one  or  two  main  tilings,  that  is  the  matter  which  most 
concerns  you,  as  I  take  it.  As  I  understand  it,  your  position  is  that 
the  prohibition  against  the  secondary  boycott  interferes,  not,  as  I 
understand  it,  with  the  right  of  collective  bargaining  in  the  plant,  but 
interferes  with  the  right  to  spread  unionism  and  collective  bargaining 
in  other  plants  where  it  doesn't  exist. 

Is  that  the  main  charge  that  you  bring  against  the  Taft-Hartley 
law? 

Secretary  Tobix.  It  definitely  interferes  with  the  right  of  collective 
bargaining  in  a  given  plant.  You  ban  workers  from  refusing  to  work 
on  nonunion  material  made  at  extremely  low  wages,  which  places  their 
fellow  union  members  in  an  unfair  competitive  position. 

Senator  Taft,  If  you  do  that,  then  you  also  require  them  to  work — 
they  can't  refuse  to  work  on  goods  that  are  made  in  perfectly  good 
plants  with  higher  wages,  but  plants  they  don't  happen  to  like.  You 
propose  to  substitute  for  the  Taft-Hartley  law  complete  removal  of 
all  restrictions  on  secondary  boycotts. 

Secretary  Tomx.  I  am  not  the  least  bit  interested  in  those  places 
where  the  workers  get  higher  wages,  but  I  am  definitely  interested  in 
the  places  where  the  workers  get  lower  wages. 

Senator  Taft.  That  doesn't  seem  to  answer  the  question  I  asked. 

Senator  Pepper.  Mr.  Chairman,  on  Senator  Taft's  question,  if 
Senator  Taft  is  talking  not  about  what  is  a  probable  case  based  upon 
reasonable  justification,  which  is  the  ordinary  case  where  there  is  an 
incentive  to  these  people  to  try  to  induce  other  people  not  to  work 
on  a  product  that  is  produced  at  below  decent  wage  scales,  but  if  th^ 
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Senator  is  speaking  only  about  power,  is  there  anything  you  know 
of  today  that  would  make  one  processor  take  one  man's  goods  and 
process  them,  whose  goods  he  didn't  want  to  take  ? 

All  the  processing  plants  that  I  know  anything  about  in  this  country 
have  got  the  right  to  choose  the  products  they  will  process.  If  they 
say,  "We  don't  like  this  fellow  over  here,  don't  like  the  way  he  does 
business,  we  don't  like  the  color  of  his  eyes,"  for  that  matter,  they  will 
say,  "We  don't  care  to  do  business  with  you." 

That  is  the  power  management  has  today.  Why  shouldn't  labor 
have  the  same  authority  ? 

Senator  Taft.  On  pages  24  and  25  of  this  report  are  listed  secondary 
boycotts.    The  first  is : 

Refusal  by  strike  of  Albany  longshoremen  to  load  or  unload  vessels,  or  operate 
tugs,  for  employers  not  conected  with  the  dispute,  to  require  motor-carrier 
operators  to  cease  shipping  trailers  over  the  x'oad  and  to  compel  such  operators 
to  ship  trailers  via  boat. 

That  was  the  first  case  that  was  brought:  Albany  longshoremen 
refused  to  load  vessels  because  they  wanted  to  require  that  these  trailers 
be  shipped  by  boat  instead  of  by  road. 

In  the  second  case  it  was : 

Strike  by  employees  of  a  motor  carrier  to  compel  said  motor  carrier  to  cease 
leasing  truck  and  trailer  equipment  to  another  motor  carrier  who  did  not  employ 
members  of  striking  union. 

The  third  one  is : 

Strike  among  employees  of  department  store  and  picketing  of  store  to  force 
the  store  to  cease  doing  business  with  a  contractor  with  whom  the  union  had  a 
dispute.    Disciplinary  control  over  members  shown. 

The  fourth  one  is : 

Union  inducement  of  strike  without  formally  calling  same  to  force  employer  to 
cancel  contract  with  nonunion  contractor. 

The  store  had  a  contract  with  a  nonunion  contractor  putting  in  goods 
and  they  picketed  the  store  in  order  to  prevent  anj^body  going  into 
the  store  at  all  because  he  happened  to  be  employing  a  nonunion  con- 
tractor. 

The  fifth  case  is : 

Refusal  by  a  union  to  permit  its  members,  employees  of  wholesale  liquor  dis- 
tributors, to  handle  products  of  a  distiller  with  which  an  affiliated  union  had  a 
dispute. 

The  sixth  case  is : 

Concerted  refusal  by  union  to  furnish  men  to  employers  handling  preglazed 
articles,  and  union  inducement  of  members  not  to  work  employers  handling 
preglazed  articles  by  rules  and  regulations  providing  ijenalties  for  such  in  order 
to  force  employers  to  cease  using  the  preglazed  products  manufactured  by  other 
persons. 

There  is  a  case  where  a  secondary  boycott  is  being  used  to  prevent 
the  adoption  of  advanced  methods  of  manufacture  which  happened  to 
reduce  the  number  of  men  employed  in  that  industry. 

You  have  a  whole  list  of  cases  in  which  the  secondary  boycott  has 
been  used  and  I  only  find  one  in  this  whole  list  where  the  charge  is  that 
they  were  forced  to  handle  goods  made  in  some  sweatshop  conditions, 
which  is  the  only  thing  you  have  emphasized  here. 
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Secretary  Tobin,  That  is  where  90  percent  of  your  secondary  boy- 
cotts come  from. 

Senator  Taft.  I  am  saying  according  to  the  report  of  the  Board, 
90  percent  does  come  about,  as  I  said,  and  1  or  2  percent  comes  about 
that  way.  Your  secondary  boycotts  have  been  used  as  a  weapon  all 
over  this  country,  as  weapon  between  unions,  as  a  weapon  to  penalize 
small  omplo^^ers. 

We  had  a  case  in  southern  California  where  the  teamsters  earner 
into  a  small  plant  and  insisted  that  the  men  join  the  teamsters'  union. 
When  they  wouldn't  join  the  teamsters'  union  they  refused  to  deliver 
any  goods  to  that  man  and  finally  put  him  out  of  business.  The  em- 
ployees didn't  want  to  join  the  teamsters'  union,  but  they  insisted  he 
require  them  to  join  the  teamsters  and  make  a  contract. 

Those  are  the  cases  we  have  had.  There  are  hundreds  of  those 
cases.  Those  are  the  things  we  are  trying  to  get.  As  far  as  the  matter 
of  farming  out  goods  to  another  employer  is  concerned,  I  think  there- 
is  a  case  and  it  should  be  excepted. 

Secretary  ToBiN.  How  about  sweatshop  goods  ? 

Senator  Taft.  I  don't  see  how  you  can  determine  whether  it  is 
sweatshop  or  not.  If  you  can  say  that  the  strike  is  because  those  goods 
are  made  by  men  receiving  substantially  lower  wages  than  the  others,. 
I  think  I  would  be  Avilling  to  accept  that,  but  that  is  a  pretty  difficult 
thing  to  prove. 

Senator  Douglas.  Mr.  Chairman,  in  the  Bedford  Stone  case  that  was 
the  situation.  That  was  the  issue  which  was  involved  there.  Stone 
was  cut  in  nonunion  quarries  where  the  wage  scale  w^as  appreciably- 
lower  than  in  the  union  quarries,  and  the  granite  cutters  in  the  cities 
recused  to  use  the  nonunion  stone  because  they  felt  that  to  do  so  would 
encourage  the  spread  of  nonunion  areas  with  their  lower  wage  scales- 
and  lower  earnings  and  lower  the  general  conditions  in  the  trade. 

And  yet  the  Supreme  Court  declared  that  such  a  secondary  boycott 
was  illegal.  As  I  see  it,  the  sweeping  terms  of  the  Taft-Hartley  law 
would  also  make  it  illegal.  I  don't  want  to  put  words  into  the  mouth 
of  Senator  Taft  and  I  am  sure  he  won't  let  me  do  so,  but  it  seems  to 
me  what  the  Senator  is  now  saying  is  that  there  are  certain  secondary- 
boycotts  which  are  to  be  judged  not  by  the  methods  used  but  by  the 
ends  sought  which  are  socially  desirable  and  that  you  do  not  pass  a 
sweeping  condemnation  on  all  forms  of  secondary  boycott. 

Senator  Taft.  What  happened  2  years  ago  was  this:  We  said  to 
the  labor  |)eople,  "If  you  can  show  us  and  define  a  type  of  secondary- 
boycott  which  is  justifiable,  we  will  accept  it." 

The  labor  people  refused  to  do  so.  They  opposed  the  entire  bill. 
They  came  in  with  the  same  kind  of  suggestions  contained  in  this  bill, 
which  doesn't  prohibit  any  kind  of  secondary  boycott  for  all  practical 
purposes.  As  I  say,  they  refused  to  try  to  work  out  the  language  on 
what  might  be  a  justifiable  secondary  boycott.  It  may  be  a  difficult 
line  to  draw,  however. 

The  number  of  cases  that  are  not  justifiable  outnumber  10  to  1  those 
that  are,  according  to  the  testimony  we  had. 

Senator  PEPrER.  Mr.  Chairman,  the  Senator  from  Illinois  has  re- 
ferred to  the  stone  cutters'  case.  May  I  just  read  a  quotation  from  that 
opinion  by  Mr.  Justice  Brandeis  ? 

Senator  Taft.  Dissenting  opinion. 
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Senator  Pepper.  Mr.  Justice  Brandeis  says: 

Members  of  the  Journeymen  Stone  Cutters'  Association  could  not  work  any- 
where on  stone  which  had  been  cut  at  quarries  by  men  working  in  opposition  to 
it  without  aiding  and  abetting  the  enemy.  Observance  by  each  member  of  tlie 
provision  of  their  constitution,  which  forbids  such  action,  was  essential  to  his 
own  self-protection.  It  was  demanded  by  loyalty  to  the  organization  and  to  his 
fellows. 

Now  what  I  want  to  observe  is  that  the  Senator  from  Ohio  and  others 
have  spoken  here  about  the  cherished  right  of  the  individual  to  work 
and  have  been  solicitous  about  preserving  the  rights  of  the  individual  to 
work  if  he  chooses  to  do  so. 

Here  it  seems  to  me  is  presented  the  right  of  the  individual  not  to 
work  upon  something  if  he  chooses  not  to  work  upon  that  commodity 
because  he  thinks  to  do  so  might  be  disadvantageous  to  his  self-interest. 

In  every  one  of  those  instances  the  Senator  cited  there,  certainly  in 
the  opinion  of  those  workers,  their  self-interest  was  in  some  way  related 
to  their  refusal  to  work  upon  these  jobs.  So  aren't  we  going  to  j^rotect 
the  right  of  a  worker  not  to  work  when  he  thinks  it  is  against  his  self- 
interest  to  do  so  ? 

Secretary  Tobin.  He  definitely  should  have  that  right,  and  if  he 
doesn't  exercise  that  right,  he  is  destroying  sound  economy  for  him- 
self, for  his  family  and  his  fellow  workers. 

I  would  like  to  read  the  stated  purposes  of  both  the  Wagner  Act  and 
the  Taft-Hartley  Act,  and  I  will  just  take  one  paragraph: 

The  inequality  of  bargaining  power  between  employees  who  do  not  possess 
full  freedom  of  association  or  actual  liberty  of  contract,  and  employers  who  are 
organized  in  the  corporate  or  other  forms  of  ownership  and  association  substan- 
tially burdens  and  affects  the  flow  of  commerce  and  tends  to  aggravate  recurrent 
business  depressions,  by  depressing  wage  rates  and  the  purchasing  power  of 
wage  earners  in  industry  and  by  preventing  the  stabilization  of  competitive  wage 
rates  and  working  conditions  within  and  between  industries. 

Now  the  use  of  the  secondary  boycott,  the  economic  secondary  boy- 
cott, in  my  opinion  is  absolutely  essential  to  the  achievement  of  these 
stated  purposes  of  both  the  Taft-Hartley  law  and  the  Wagner  Act. 

Senator  Taft.  Why  is  that?  In  America  can't  we  assume  that 
workmen  are  intelligent  people  who  can  be  persuaded  directly  by 
pointing  out  to  them  the  advantage  of  unionizing,  the  advantage  of 
demanding  higher  wages,  joining  the  union,  where  they  get  low^  wages  ? 
As  a  matter  of  fact,  aren't  sweatshop  conditions  the  most  favorable 
conditions  for  the  organizing  of  workers  without  any  use  of  the 
secondary  boycott? 

Secretary  ToBiisr.  That  doesn't  happen  to  bear  out  the  record  and 
the  history  of  this  country.  I  pointed  out  the  other  day  to  you  gentle- 
men in  this  committee  that  most  of  the  granite  that  was  used  in  the 
great  structures  in  Washington  in  '39  came  from  the  northern  part 
of  the  State  of  the  Senator  from  Florida,  and  southern  Georgia,  and 

1  am  very  proud  of  the  contribution  he  has  made  to  changing  the 
economic  lot  of  those  people  as  a  result  of  laws  that  have  been  enacted 
in  recent  years. 

It  took  the  NRA  to  make  a  change  in  that,  and  that  was  declared 
unconstitutional. 

Then  the  Wagner  Act  was  not  accepted  by  employers  until  about 

2  years  after  its  enactment  and  it  was  declared  constitutional.  We 
have  records  in  our  department,  I  think,  in  the  year  1936,  showing 
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that  the  average  wage  of  the  qiian-y  workers  in  that  area  was  in  the 
vicinity  of  $4.50  to  $5  a  week.  What  chance  do  the  quarry  workers 
in  tlie  State  of  Ohio  have  to  compete  witli  such  a  wage? 

It  bears  out  the  contention  of  one  recent  case  you  read,  and  I  think 
also  the  statement  of  Senator  Taft's  father  in  connection  with  union- 
ization, that  any  low  wage  in  any  part  of  the  country  ati'ects  the 
whole  economy  from  one  end  to  the  other. 

Senator  Taft.  I  fully  agree  with  the  Wagner  Act.  and  the  Wagner 
Act  un(iuestionably  prevented  the  practices  on  the  part  of  employers 
that  kept  unions  from  organizing  those  men.  But,  having  achieved 
that  and  having  retained  it  in  this  law,  I  see  no  justification  for  the 
claim  that  you  have  got  to  have  a  secondary  boycott  in  order  to  carry 
out  the  power  of  organization.  That  is  the  claim  you  are  making. 
We  have  given  every  power  to  organization  in  the  act  as  it  is. 

Secretary  Tobin.  And  then  you  cannot  take  from  the  employees 
the  only  economic  weapon  they  have  in  addition  to  the  strike,  and 
that  is  the  secondary  boycott,  because,  if  you  do,  you  can  never  achieve 
the  declared  purposes  of  the  Taft-Hartley  Act  and  of  the  Wagner 
Act. 

Senator  Taft.  That  I  completely  deny.  I  don't  think  it  has  been 
the  best  method  of  organizing  in  the  past,  and  I  see  no  reason  to 
think  it  needs  to  be  done.  It  certainly  is  an  attack  and  hits  right  and 
left  any  number  of  people  and  the  public,  who  haven't  got  the  slightest 
interest  in  the  dispute,  and  does  them  serious  financial  damage. 

Senator  Pepper.  Senator,  I  would  like  to  observe  that  down  in  the 
South  I  know  of  my  personal  knowledge  of  large  areas,  a  good  many 
of  them  in  the  textile  areas,  where  it  is  a  nonunion  atmosphere  and 
where  as  a  practical  matter  these  employees  don't  really  have  an  oppor- 
tunity to  organize. 

Senator  Taft.  You  mean  they  don't  want  to  organize.  If  they  don't 
want  to  organize,  why  should  the  United  States  Government  make 
them  organize? 

Senator  Pepper.  I  am  not  talking  about  the  United  States  Govern- 
ment doing  anything  except  letting  people  organize  them  if  they 
want  to. 

Senator  Taft.  All  they  have  to  do  is  go  in  and  organize  them.  The 
employer  can't  interfere  for  a  moment.  He  can't  form  a  company 
union.  He  can't  fire  a  man  if  he  joins  a  union.  You  have  got  protec- 
tion under  the  law.  Organization  can  be  most  successful  without  the 
secondary  boycott. 

Senator  Pepper.  With  all  due  respect  to  you,  you  haven't  lived  as 
long  as  I  have  in  a  part  of  the  country  where  they  fight  unions  and 
where  unions  have  been  so  much  in  the  minority  as  they  are  in  my  part 
of  the  country.  I  want  to  say  there  are  areas  down  there  where  it  is 
next  to  impossible,  for  one  reason  or  another,  under  the  Wagner  Act 
or  no  Wagner  Act,  for  the  employees  to  form  a  union.  The  employers 
find  effective  ways  to  keep  them  from  doing  it.  They  hire  people, 
they  can  tell  by  the  look  in  his  eye  almost  whether  he  is  amenable  to 
that  kind  of  attitude,  and  tliey  don't  hire  him  or  they  fire  him  the  first 
time  he  manifests  such  an  attitude. 

Xow,  if  the  workers  in  some  area  can  come  to  the  aid  of  these  felh)ws 
with  a  secondary  boycott,  sometimes  it  is  the  only  way  they  can  effec- 
tively help  themselves. 
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Secretary  Tobin.  In  doing  this,  they  are  helping  the  whole  of  Amer- 
ica's economy,  because  they  are  making  consumers  out  of  those  lowly 
paid  people. 

Senator  Taft.  Even  with  those  people  in  the  South,  education  and 
persuasion  and  intelligence  is  the  way  to  make  progress  and  not  by 
force  and  strong-arm  methods  to  insist  that  they  learn  things  which 
they  apparently  aren't  willing  to  learn  by  persuasion. 

Senator  Pepper.  We  have  a  big  textile  industry  down  there,  not 
•organized,  and  the  owners  of  it  are  linked  together  into  actual  if  not 
formal  associations  of  one  sort  or  another. 

They  act  upon  common  policies,  upon  a  concerted  plan  and  ])olicy. 
T  don't  know  at  all  but  what  it  would  be  appropriate  for  workers  in 
'Other  parts  of  the  country  who  believe  that  those  goods  should  be 
produced  by  union  people  to  strike  back  economically. 

Senator  Taft.  You  mean  march  in  and  organize  automobile  cav- 
alcades and  march  into  the  place  and,  in  fact,  bring  force  and  coercion 
to  bear  in  order  to  force  unionization?  Isn't  that  what  you  are 
advocating  ? 

Senator  Pepper.  No ;  I  am  not  advocating  that.  I  know  the  Sena- 
tor is  trying  to  put  words  in  my  mouth.  I  am  saying  that  if  the  team- 
sters don't  want  to  deliver  goods  to  that  kind  of  textile  mill,  if  other 
union  workers  don't  want  to  do  business  with  employers  who  process 
those  goods,  they  have  got  a  right  to  do  so,  and  it  is  in  their  self-interest 
to  take  that  step,  and  all  the  Secretary  is  suggesting  is  that  the  Gov- 
ernment stay  out  of  it  and  let  these  neighbors  help  these  people  if  they 
want  to  help  them. 

Senator  Taft.  Secretary  Tobin,  I  want  to  finish,  if  I  can,  for  a 
minute.     On  page  11,  you  say: 

The  Taft-Hartley  Act  was  passed  during  a  period  of  great  emotional  stress, 
arising  from  abnormal  disturbance  and  readjustments,  which  was  an  inevitable 
accompaniment  of  the  return  to  a  peacetime  economy. 

I  want  to  call  your  attention  to  the  fact  that  the  Taft-Hartley  Act 
was  passed  after  at  least  6  weeks'  hearings  instead  of  2  weeks ;  it  was 
passed  a  year  after  a  somewhat  similar  act  was  passed,  the  Case  bill. 
It  was  passed  after  the  most  complete  consideration,  the  most  com- 
plete debate  that  I  have  ever  seen  in  Congress. 

I  want  to  know  what  your  justification  is  for  claiming  it  was  passed 
•during  any  period  of  great  emotional  stress. 

Secretary  Tobix.  On  the  basis  of  the  strike  record,  to  begin  with. 
Furthermore,  we  had  a  tremendous  increase  in  the  cost  of  living.  Be- 
tween June  15, 1946,  and  June  15, 1947,  there  was,  roughly,  a  20-percent 
increase  in  the  cost  of  living. 

(The  Secretary  of  Labor  subsequently  stated  for  the  record  that 
the  increase  in  the  Bureau  of  Labor  Statistics  Consumers'  Price  Index 
for  this  period  was  17.9  percent.) 

Of  necessity,  wages  dragged  a  little  bit  more  slowly  because  they  are 
based  on  annual  contracts,  and  they  didn't  follow  the  inflation.  As  a 
result,  you  had  tremendously  high  amounts  of  labor-management  dis- 
turbances due  in  great  measure  to  the  inflation. 

Senator  Taft.  I  agree  there  were  a  lot  of  strikes,  but  where  was  the 
emotion  ?  I  agree  there  was  emotion  in  1946  when  the  Seventy-ninth 
Democratic  Congress  passed  the  Case  bill,  and  when  the  President 
demanded  that  we  draft  all  strikers  into  the  Army.     I  agree  there  was 
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emotion  tlieii,  but  after  that  there  was  an  election  in  1946;  the  Presi- 
dent vetoed  the  Case  bill,  which  did  many  of  the  thint!;s  this  bill  did. 
We  had  a  whole  year  to  think  it  over. 

Do  you  think  that  emotion  lasted  for  some  14  months?  Don't  you 
think  durin<i;  that  time  this  Congress  was  able  to  free  itself  from  emo- 
tion and  act  on  the  looical  testimony  of  the  hearings? 

Secretary  Tobin.  My  honest  opinion  is  that  the  great  majority  of 
the  Members  of  Congress  thought  they  were  curing  national  emergency 
situations  and  had  no  conception  of  what  was  in  this  law.  I  might 
remind  you,  Senator,  that  in  New  York 

Senator  Taft.  That  certainly  is  a  reflection  on  the  intelligence  of 
Congress,  because  it  w^as  debated  for  3  weeks,  at  least  3  or  4  weeks,  on 
the  floor  of  the  Senate. 

Secretary  Tobik.  You  could  debate  Taft-Hartley  for  a  year  and 
you  still  wouldn't  have  covered  all  its  provisions. 

In  New  York  City  you  stated  that  the  building  mechanics  of  the 
country  were  not  included  in  the  law,  and  at  the  same  moment  when 
you  made  that  statement 

Senator  Taft.  In  my  opinion,  I  didn't  think  they  should  be. 

Secretary  Tobin.  You  stated  they  were  not. 

Senator  Taft.  I  don't  agree  with  the  extension  to  intrastate  com- 
merce. 

Secretary  Tobin.  Congressman  Hartley  in  Washington  on  the  same 
day  said  definitely  they  were  in.  There  were  the  two  men  who  wrote 
the  law,  and  they  were  differing  in  their  opinion. 

Senator  PErPER.  Taft  versus  Hartley. 

Senator  Taft.  The  Supreme  Court  has  differed  for  years  as  to 
what  is  interstate  commerce  and  what  is  not,  and  they  have  changed 
their  minds  a  hundred  times.  That  question  of  whether  a  thing  is 
interetate  commerce  or  not  has  nothing  to  do  with  the  question  of 
emotion.    It  is  the  least  emotional  question  I  know  of. 

Secretary  Tobin.  This  is  affecting  commerce,  not  interstate  com- 
merce. 

Senator  Taft.  I  don't  think  the  law  ought  to  apply  to  work  which 
results 

Secretary  Tobin.  When  the  term  "affecting  commerce"  is  used,  you 
cover  a  great  deal  of  ground. 

Senator  Taft.  Compared  to  what  this  committee  is  trying  to  do  in 
a  period  of  emotion,  compared  to  1946  when  we  passed  the  Case  bill 
and  almost  passed  the  President's  bill  drafting  men  into  the  Army, 
this  Taft-Hartley  law  was  passed  in  1947  with  the  greatest  care  and 
consideration  that  I  know  of  in  the  case  of  any  legislation  in  any 
Congress  I  have  been  in. 

Secretary  Tobin.  Furthermore,  it  is  the  policy  of  the  United 
States  to  organize  these  workers.  The  declared  policy  in  the  Taft- 
Hartley  reads : 

It  is  hereby  declared  to  be  the  policy  of  the  United  States  to  eliminate  the 
causes  of  certain  substantial  obstructions  to  the  free  How  of  commerce  and  to 
mitigate  and  eliminate  these  obstructions  when  they  have  occurred  by  en- 
couraffinj;  the  practice  and  procedure  of  collective  bargaining  and  by  ju'otecting 
the  exercise  by  workers  of  full  freedom  of  association,  self-organizatiou,  and 
designation  of  representatives  of  their  own  choosing  for  the  purpose  of  nego- 
tiating the  terms  and  conditions  of  their  employment  or  other  mutual  aid  or 
protection. 
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That  "other  mutual  aid  or  protection"  includes  the  secondary  boy- 
cott. 

Senator  IMorse.  I  want  to  make  just  two  or  three  comments  before 
I  yield  my  time  for  the  night. 

Secretary  Tobin.  I  want  to  say,  Senator,  we  are  documenting  every 
one  of  the  16  points  contained  in  my  prepared  statement  with  legal 
cases  and  typical  examples  and  explanations.  I  think  we  will  have  it 
for  you  within  24  to  36  hours. 

Senator  Morse.  Mr.  Chairman,  I  want  to  yield  the  remaining  few 
minutes  tonight  to  the  Senator  from  INIissouri,  who  wishes  to  raise 
what  I  consider  to  be  an  exceedingly  important  point  because  during 
part  of  the  proceedings  tonight  I  think  the  administration  has  been 
in  the  position  of  running  two  quarterbacks  onto  the  field,  but  the 
Attorney  General,  being  one  of  them,  I  think  fumbled  the  ball  pretty 
badly  in  connection  with  this  decision  he  handed  down  or  opinion  he 
handed  down,  which  I  think  is  a  most  unsound  opinion. 

I  even  question  whether  or  not  it  shows  evidence  that  he  has  cor- 
rectly cited  cases,  which  is  just  elementary  in  legal  training.  He 
ought  to  be  able  to  cite  the  cases  correctly. 

I  yield  my  time  to  the  Senator  from  Missouri. 

The  Chairman,  Let  me  say  this:  That  the  Attorney  General's 
letter  hasn't  been  put  in  the  record  yet. 

Senator  Donnell.  Mr.  Chairman,  portions  of  it  have  been  read 
into  the  record. 

The  Chairman.  Two  paragraphs  have  been  read  into  the  record 
at  a  time  when  it  was  thought  it  would  be  good  to  put  them  in.  Now, 
I  have  no  objection  to  considering  the  Attorney  General's  letter  in 
the  next  7  minutes,  but  I  don't  think  it  is  fair  to  the  Attorney  General. 
I  don't  think  it  is  fair  of  the  Senator  to  bring  it  up  until  all  the 
Senators  have  had  a  chance  to  read  the  Attorney  General's  report. 

I  haven't  even  yet  asked  that  it  be  put  into  the  record.  I  am  going 
to  do  it  now.  It  is  true  that  I  read  from  the  Attorney  General's 
letter  some  two  or  three  paragraphs. 

Senator  Morse.  Isn't  it  true  you  released  it  to  the  press? 

The  Chairman.  It  is  true  I  gave  a  copy  to  the  press.  I  am  now 
merely  talking  about  the  Senators  that  are  here.  The  only  Senator 
who  has  seen  a  copy  of  this  report  is  the  Senator  from  Missouri,  and 
he  asked  me  to  let  him  take  it.  I  am  merely  trying  to  be  fair.  Senator 
Morse. 

Senator  Morse.  I  am,  too.  It  is  fair  to  have  a  reply  to  it  as  long  as 
it  is  in  the  press  by  this  side  of  the  aisle  tonight. 

The  Chairman.  If  you  have  read  it  in  the  paper  and  other  Sena- 
tors have  read  it  in  the  paper,  it  is  all  right  to  allow  the  Senator  from 
Missouri  just  5  or  6  minutes  to  answer.  But  I  think  that  the  Senator 
from  Missouri  wants  more  time  than  that,  and  I  don't  want  to  be 
put  in  a  position  of  having  to  say  that  the  time  is  up  and  we  will  stop 
right  now.  I  am  trying  to  go  at  this  thing  in  the  way  it  should  be 
handled. 

The  reporter  will  put  the  Attorney  General's  letter  in  at  this 
point. 
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(The  letter  of  the  Attorney  General  is  as  follows:) 

Office  of  the  Attorney  General, 
Washington,  D.  C,  February  2,  1949. 
Hon.  Elbert  D.  Thomas, 

Chairman,  Senate  Coiiimittec  on  Labor  and  Piihlic  Welfare, 

Washington,  D.  C. 
My  Dear  Senator  :  You  have  requested  a  report  on  and  my  opinion  concerning 
certain  aspects  of  S.  24U  (committee  print  [substitute]  of  Jauviary  29,  1949),  a 
bill  to  repeal  the  Labor-Management  Relations  Act,  19-47,  to  reenact  the  National 
Laltor  Kelarious  Act  of  19or>,  and  for  other  purposes. 

I  appreciate  the  opportunity  to  report  on  this  proposed  legislation. 


By  title  I  of  the  bill,  the  Labor-Management  Relations  Act,  1947  (Taft-Hartley 
Act),  would  be  repealed  (sec.  101)  and  the  National  Labor  Relations  Act  of  1935 
(Wagner  Act)  would  be  reenacted  (sec.  102)  with  amendments. 

Briefly,  the  amendments  to  the  Wagner  Act  would  be  as  follows : 

The  National  Labor  Relations  Board,  which  was  a  three-man  Board  under  the 
Wagner  Act  and  was  made  a  five-man  Board  under  the  Taft-Hartley  Act,  would 
be  retained  as  a  five-man  Board,  with  the  present  members  thereof  continuing  in 
office  (sec.  103).  Also,  the  panel  structure  provided  in  the  Taft-Hartley  Act, 
whereby  the  Board  was  authorized  to  delegate  any  of  its  powers  to  any  group  of 
three  or  more  Board  members,  would  be  retained  (sec.  103). 

Some  activities  by  labor  organizations  and  employers  which  were  not  pro- 
hibited by  the  Wagner  Act  would  be  made  unfair  labor  practices.  Section  8  of 
the  Wagner  Act  would  be  amended  to  provide  that  it  shall  be  an  unfair  labor 
practice  for  a  labor  organization  "to  cause  or  attempt  to  cause"  employees  to 
engage  in  work  stoppages  or  secondary  boycotts  considered  unjustifiable. 

The  work  .stoppages  or  secondary  boycotts  considered  unjustifiable,  and  made 
an  unfair  labor  in-actice  under  the  bill  are  limited  to  work  stoppages  and  sec- 
ondary boycotts  (1)  for  the  purpose  of  compelling  an  employer  to  bargain  with 
a  particular  labor  organization  as  the  representative  of  his  employees  if  another 
labor  organization  has  been  certified  by  the  Board  as  the  bargaining  representa- 
tive, or  the  employer  has  been  ordered  by  the  Board  to  bargain  with  another 
labor  organization,  or  the  employer  has  executed  a  collective-bargaining  agree- 
ment with  another  labor  organization  which  it  currently  recognizes  as  the  bar- 
gaining representative  and  a  question  concerning  representation  may  not  be 
raised  under  the  act;  and  (2)  in  furtherance  of  a  jurisdictional  dispute,  if  the 
labor  organization  is  seeking  to  compel  an  employer  to  assign  a  particular  work 
task  contrary  to  an  award  made  by  the  Board.  In  connection  with  this  added 
unfair-labor-practice  provision,  the  section  in  the  Wagner  Act  on  definitions, 
section  2,  would  be  amended  to  include  definitions  of  "secondary  boycott"  and 
"jurisdictional  dispute."  Also,  the  Board  is  given  jurisdiction  of  disputes  be- 
tween two  or  more  labor  organizations  relative  to  the  assignment  of  particular 
work  tasks  if  the  dispute  affects  commerce  and  has  resulted  in,  or  threatens  to 
I'esult  in.  a  strike  or  secondary  boycott.  If,  after  affording  the  unions  involved 
an  opportunity  to  settle  their  controversy,  the  dispute  remains  unsettled,  the 
Board  ina.v  hear  and  determine  the  dispute  and  make  an  award  or  appoint  an 
arbitrator  to  do  so.  Upon  the  making  of  such  an  award,  it  would  be  an  unfair 
labor  practice  for  an  emi)loyer  to  refuse  to  assign  a  particular  work  task  in 
accordance  with  the  award,  and,  as  has  already  been  indicated,  an  unfair  labor 
practice  for  a  labor  organization  to  cause,  or  attempt  to  cause,  employees  to 
engage  in  a  work  stopjiage  or  secondary  boycott  to  compel  an  employer  to  assign 
a  work  task  contrary  to  the  award  (sec.  106). 

A  further  unfair  labor  practice  added  by  the  bill  would  be  for  either  a  labor 
organization  or  an  employer  to  terminate  or  modify  a  collective-bargaining 
agreement  without  giving  the  United  States  Conciliation  Service  at  least  30  days' 
notice  thereof  (sec.  lOS). 

Proceedings  which  have  arisen  or  which  might  arise  from  acts  or  omissions 
under  the  Wagner  Act  as  amended  by  the  Taft-Hartley  Act  would  be  barred, 
and  neither  the  Board  nor  any  court  would  be  authorized  to  enforce  any 
petition,  complaint,  order,  liability,  or  punishment  tliereunder  unless  such 
matter  could  be  enforced  under  the  Wagner  Act  as  amended  by  this  bill  (sec. 
10.".). 
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Notwithstanding  the  existence  of  State  laws  restricting  tlie  closed-sliop  or  otlier 
form  of  union  security,  or  the  clieck-off  of  dues  and  assessments,  labor  organiza- 
tions and  employers  subject  to  the  bill  would  be  authorized  to  enter  into  agree- 
ments containing  provisions  therefor  (sec.  107) . 


The  Taft-Hartley  Act  abolished  the  United  States  Conciliation  Service,  which 
was  an  agency  within  the  Department  of  Labor,  and  created  the  Federal  Media- 
tion and  Conciliation  Service  as  an  independent  agency.  By  title  II  of  the 
proposed  bill,  the  Service  would  be  returned  to  the  Department  of  Labor. 
Such  transfer  would  not  affect  pending  proceedings  or  rules  and  regulations 
heretofore  issued  by  the  Director  of  the  Federal  Mediation  and  Concilation 
Service  (sec.  201). 

The  purposes  and  functions  of  the  original  Conciliation  Service  and  of  the 
Federal  Mediation  and  Conciliation  Service  are  substantially  carried  forward 
in  this  bill.  In  general,  the  function  of  the  Service  is  to  assist  labor  and  man- 
agement in  settling  their  disputes  through  the  process  of  free  collective  bargain- 
ing. To  this  end  the  Director  is  authorized  to  offer  the  facilities  of  the  Service 
in  any  labor  dispute  in  an  industry  affecting  commerce,  either  upon  his  own 
motion  or  upon  the  request  of  one  or  more  of  the  parties.  Upon  request  of  both 
parties  to  the  dispute,  the  Service  is  required  to  cooperate  in  formulating  an 
agreement  for  arbitration  of  the  dispute,  in  selecting  arbitrators,  and  in  making 
such  other  arrangements  as  may  facilitate  a  settlement.  The  Service  is  also 
empowered  to  disseminate  information  to  employers,  employees,  other  private 
agencies,  and  public  agencies  concerning  agencies  and  methods  which  may  aid 
in  the  settlement  of  labor  disputes  by  all  peaceful  means  and  to  encourage  the 
use  of  sound  collective-bargaining  procedures.  The  Director  is  further  author- 
ized to  cooperate  with  State  and  local  mediation  agencies  relating  to  the  media- 
tion of  disputes,  the  effect  of  which  is  predominantly  local  in  character.  The 
Service  is  directed  to  seek  to  improve  labor-management  relations  through 
conferences  and  other  appropriate  methods  (sec.  202). 

While  the  Conciliation  Service  is  to  be  established  in  the  Department  of  Labor, 
the  Director  and  the  Service  are  charged  with  the  duty  of  maintaining  imparti- 
ality in  their  functions  (sec.  203). 

A  duty  would  be  imposed  on  employers  and  unions  to  exert  every  reasonable 
effort  to  make  and  maintan  collective-bargaining  agreements  containing  proce- 
dures for  the  peaceful  settlement  of  disputes  and  avoidance  of  economic  coer- 
cion, and  to  participate  fully  in  concilation  meetings  called  by  the  Service  in  aid 
of  settling  disputes  (sec.  204). 

There  has  been  added  a  further  provision,  section  205,  which  would  make  it 
the  public  policy  of  the  United  States  that  any  collective-bargaining  agreement  in 
an  industry  affecting  commerce  shall  provide  procedures  by  which  either  party 
to  such  agreement  may  refer  disputes  growing  out  of  the  interpretation  or 
application  of  the  agreement  to  final  and  binding  arbitration.  The  Service  would 
be  authorized  and  directed  to  assist  employers  and  labor  organizations  in  develop- 
ing arbitration  procedures  and  in  selecting  arbitrators.  Thus,  the  Service  would 
provide  a  roster  of  arbitrators  from  which  the  parties  might  select  an  arbitrator 
or,  at  their  request,  from  which  the  Service  might  designate  an  arbitrator. 

There  is  also  provision  for  the  establishment  of  labor-management  advisory 
committees  similar  to  those  established  by  the  original  Conciliation  Service  and 
similar  to  the  panels  provided  for  in  the  Taft-Hartley  Act.  These  committees 
would  be  appointed  by  the  Secretary  of  Labor  to  advise  on  matters  of  Conciliation 
Service  policy  and  administration,  and  would  have  a  representative  of  the 
public  as  their  chairman,  and  equal  representation  by  labor  and  management  as 
members  (see.  206). 

TITLE  ni 

Title  III  would  provide  a  procedure  to  be  followed  when  a  national  emergency 
exists  because  of  a  work  stoppage,  or  threat  thereof,  resulting  from  a  labor 
dispute  in  a  vital  industry  affecting  the  public  interest.  If  the  President  should 
find  that  a  national  emergency  exists,  he  would  issue  a  proclamation  to  that 
effect  and  would  call  upon  the  disputants  to  continue  or  resume  work  and  opera- 
tions in  the  public  interest  (sec.  301). 

Upon  issuance  of  the  proclamation  the  President  would  promptly  appoint  an 
Emergency  Board  which  would  seek  to  induce  the  parties  to  settle  their  dispute 
and  which  would,  within  a  period  of  approximately  25  days,  conduct  an  investi- 
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gation  and  make  a  report,  findings,  and  recommendations,  which  would  be  made 
public.  A  statutory  duty  is  imposed  on  the  disputants  to  continue  or  resume 
work  or  operations,  under  the  terms  and  conditions  of  employment  existing 
prior  to  the  beginning  of  the  dispute,  until  5  days  after  the  Board's  report  is  made 
to  the  President.  During  the  30-day  period,  the  Government  would  affirmatively 
seek  a  settlement  of  the  controversy  and  the  force  of  public  opinion  as  molded 
by  the  report  and  recommendations  of  the  impartial  Board  would  be  brought  to- 
bear  on  the  disputants  (sec.  302). 


Section  401  would  reaffirm  the  Norris-LaGuardia  and  Clayton  Acts  but  would' 
except  therefrom  section  10  of  the  reenacted  Wagner  Act. 

Section  313  of  the  Federal  Corrupt  Practices  Act,  now  section  610  of  title  IS 
of  the  United  States  Code,  would  be  amended  to  read  as  it  did  prior  to  the 
enactment  of  the  War  Labor  Disputes  Act.  Accordingly,  the  political-contribu- 
tions provision  would  not  apply  to  labor  organizations,  either  in  resi)ect  of  con- 
tributions or  expenditures  for  political  purposes  and  would  apply  to  corporations 
only  in  respect  of  contributions.  A  typographical  error  will  be  noted  in  lines 
11,  12,  and  13  of  this  section,  whereby  the  following  repetitious  language:  "or 
for  any  coi'poration  whatever  to  make  a  contribution  in  connection  with  any 
election  to  any  political  ofiice,"  has  been  included  and  should  be  stricken  (sec. 
402). 

Section  404  is  a  prohibition  against  the  application  of  this  act  to  any  situation 
generally  accepted  as  coming  within  the  constitutional  protection  against  invol- 
untary servitude. 

By  section  405,  the  provision  of  titles  II  and  III  of  the  bill  would  be  made 
inapjilioable  in  respect  of  any  matter  subject  to  the  Railway  Labor  Act. 

You  have  reqfuested  m.v  views  concerning  certain  questions  wliich  might  arise 
under  the  provisions  of  title  III  of  the  bill.  As  you  know,  the  statutes  authorize 
the  Attorney  General  to  advise  only  the  President  and  the  heads  of  executive 
departments.  Each  Attorney  General  has  adhered  to  this  policy,  holding  it 
precluded  the  furni.shing  of  opinions  to  committees  of  the  Congress.  You  may  be 
sure  I  would  like  to  advise  you  in  this  instance,  but  this  traditional  practice 
should  not  be  disturbed. 

However,  with  regard  to  the  question  of  the  power  of  the  Government  under 
title  III,  I  might  point  out  that  the  inherent  power  of  the  President  to  deal  with 
emergencies  that  affect  the  health,  safety,  and  welfare  of  the  entire  Nation  is 
exceeding  great.  See  opinion  of  Attorney  General  Murphy  of  October  4,  1939 
(39  Op.  Atty.  Gen.  344,  347)  ;  United  States  v.  United  Mine  Workers  of  America, 
330  U.  S.  2.58  (1947). 

Title  III  of  the  bill  addresses  itself  affirmatively  to  solving  the  underlying 
labor  dispute,  and  not  merely  to  the  sterile  maintenance  of  the  status  quo 
through  the  medium  of  the  courts.  Since  these  sections  of  the  bill  primarily 
consist  of  a  procedure  for  resolving  the  substantive  matters  in  dispute,  it  may 
be  expected  that,  in  most  instances,  differences  will  be  settled  quickly,  and  that 
no  recourse  to  the  courts  will  be  necessary.  Should,  however,  the  parties  not 
obey  the  mandate  of  section  302  (c)  of  the  bill,  and  should  this  result  in  a 
national  crisis,  it  is  my  belief  that,  in  appropriate  circumstances,  the  United 
States  would  liave  access  to  the  courts  to  protect  the  national  health,  safety,  and 
welfare.  I  say  this  because  it  is  my  belief  that  access  to  its  own  courts  is 
always  available  to  the  United  States,  in  the  absence  of  a  specific  .statutory 
bar  depriving  the  Government  of  the  right  to  seek  the  aid  of  the  Federal  courts  in 
such  critical  situations.  Particularly  is  this  true  where,  as  in  the  proposed 
legislation,  a  statutory  obligation  is  placed  upon  the  parties  requiring  them  to 
continue  or  resume  operations  during  a  specified  period.  This  bill,  as  I  read  it, 
does  not  purport  to  circumscribe  tlie  riglits  of  the  United  States  in  this  respect. 

With  kind  personal  regards. 
Sincerely, 

Tom  C.  Clark,  Attorney  General. 

The  Chairmax.  You  are  entitled  to  have  any  opinion  you  want  to 
have  about  the  Attorney  General.  I  don't  care  about  that,  but  I  da 
think  we  ought  to  know  what  we  are  talking  about  when  we  have 
documents  quoted  and  brought  here.     I  do  think  that  it  is  hardly 
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fair  to  anybody  to  assume  that  two  quarterbacks  have  fumbled  out 
on  the  field  and  things  of  that  kind  until  we  know  what  it  is  they  have 
fumbled  about. 

Senator  Morse.  If  the  Senator  will  hear  us,  we  will  tell  him. 

The  Chairman".  I  know  that  the  Senator  from  Missouri  cannot  tell 
us  about  that  in  3  or  4  minutes,  and  I  know  that  the  Senator  from 
Oregon  wouldn't  tell  us  about  that  in  3  or  4  minutes.  I  am  trying  to 
be  fair. 

Senator  Morse.  Mr.  Chairman,  I  want  to  say  to  the  Senator  from 
Utah  I  am  not  interested  in  his  evaluation  either  of  what  the  Senator 
from  Missouri  or  the  Senator  from  Oregon  can  do.  The  chairman  of 
this  committee  can  proceed  if  he  wants  to,  as  he  has  today,  on  a  per- 
sonal basis,  but  the  Senator  from  Oregon  isn't  going  to  join  with 
him.  However,  the  Senator  from  Utah  is  not  going  to  transgress 
the  rights  of  any  member  of  this  committee  to  make  whatever  discus- 
sion he  wants  to  on  this  record. 

The  CiiAiRMAx.  The  Senator  from  Utah  has  never  tried  to  trans- 
gress anyone's  rights. 

Senator  Morse.  Let  the  record  speak  for  itself. 

The  Chairman.  The  Senator  from  Utah  says  this:  There  are  13 
members  of  this  committee,  and  the  13  members  haven't  seen  the 
Attorney  General's  report,  and  in  protecting  the  13  members  the 
Senator  from  Utah  called  that  fact  to  the  attention  of  all  Senators 
and  said  that  it  was  hardly  fair  for  us  to  listen  to  a  discussion  about 
a  report  which  we  haven't  seen. 

Now,  the  Senator  from  Oregon  can  call  that  unfair  until  doomsday. 
The  Senator  from  Oregon  can  call  everything  unfair  that  has  been 
said.  The  Senator  from  Utah  this  morning  tried  to  defend  the  rights 
of  witnesses  who  came  here,  tried  to  defend  the  procedure  which  had 
been  adopted,  and  the  Senator  from  Oregon  interfered  with  that  for 
three-quarters  of  an  hour,  and  the  Senator  from  Missouri  immedi- 
ately attacked  the  chairman  of  the  committee  because  he  said  a  couple 
of  words  which  had  nothing  to  do  with  what  either  Senator  had  said, 
but  merely  that  what  they  were  trying  to  do  was  interfering  with  the 
procedure  which  had  been  decided  upon. 

Now  it  doesn't  make  a  bit  of  difference  to  me  or  to  anyone  else  what 
this  committee  decides  to  do.  I  will  try  to  carry  it  out.  But  I  do 
think  that  when  the  Attorney  General  of  the  United  States  sends  a 
communication  to  the  committee,  the  committee  ought  to  see  that 
communication  before  we  start  discussing  it. 

Senator  IVIorse.  I  want  to  say  most  respectfully  to  the  chairman 
that  when  the  chairman  of  this  committee  released  the  opinion  to  the 
press,  each  member  of  this  committee  with  any  knowledge  of  the  mat- 
ter certainly  had  the  right  to  make  a  record  in  regard  to  it  tonight, 
and  that  is  all  the  Senator  from  Missouri  and  the  Senator  from  Oregon 
are  attempting  to  do. 

The  Chairman.  If  that  is  what  they  want  to  do,  make  a  record,  they 
have  5  minutes  to  do  it,  and  I  would  like  to  say  it  is  perfectly  all  right. 

Senator  Donnell.  Mr.  Chairman,  now  that  half  of  my  time  has 
been  taken  by  this  discussion,  in  which  the  chairman  has  so  largely 
participated,  I  will  endeavor  to  proceed. 

The  Chairman,  The  chairman  is  trying  to  protect  the  Senator  from 
Missouri.     I  do  not  think  it  is  fair  for  the  Senator  from  Missouri 
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to  be  put  in  a  position  of  discussing  a  matter  that  the  rest  of  the 
committee  has  not  seen. 

Senator  Donnell.  In  the  first  place,  I  want  to  correct  one  statement 
respectfully  that  the  chairman  made,  namely,  he  said  that  Senator 
Morse  made  some  statement  here  this  morning  or  a  series  of  statements 
for  three-quarters  of  an  hour,  and  that  the  chairman,  thereupon,  at- 
tempting to  protect  witnesses,  et  cetera,  said  that  that  wasn't  in  accord- 
ance with  the  procedure  that  had  been  adopted. 

That  was  not  what  the  chairman  said.  The  chairman  said  what 
the  Senator  from  Oregon  proposed  to  do  was  not  in  good  taste,  was 
in  bad  taste,  and  I  say,  Mr.  Chairman,  that  the  chairman  of  this  com- 
mittee is  not  the  judge  of  the  taste  of  anything,  any  act  of  any  Senator 
of  this  United  States  Senate. 

The  Chairman.  The  chairman  will  just  say  this :  That  every  person 
present  knows  that  the  reference  about  good  taste  had  nothing  to  do 
with  what  any  Senator  said.  The  reference  to  good  taste  was  whether 
it  was  wise  to  carry  on  that  which  was  carried  on  after  another  pro- 
gram was  established.     Now  that  is  that. 

The  Senator  now  has  some  more  of  his  time  taken,  but  the  chairman 
didn't  take  it  all. 

Senator  Doxnell.  That  is  true. 

The  CiiAiRMAX.  Thank  you.  The  Senator  from  Missouri  has 
agreed  with  the  chairman  once,  and  I  hope  it  goes  into  the  record  that 
he  has  done  so. 

Senator  Doxxell.  I  have  agreed  with  the  Senator  from  Utah  many 
times,  as  he  well  knows,  and  I  have  great  respect  for  him. 

The  Chairmax^.  The  Senator  from  Utah  has  never  been  discourteous 
to  anyone  and  has  tried  to  be  fair  to  all.  Every  chairman  has  to  take 
care  of  the  interests  of  witnesses,  and  the  Senator  from  Missouri 
knows  that  and  the  Senator  from  Oregon  knows  that. 

Senator  Morse.  I  will  render  my  own  judgment  on  that,  too,  Mr. 
Chairman. 

Senator  Doxxell.  Mr.  Chairman,  I  have  no  doubt  that  the  Senator 
from  Utah  intends  to  be,  and  I  would  say  ordinarily  is,  scrupulously 
careful  with  respect  to  his  references  to  any  other  Senator,  and  I  may 
say  that  even  this  morning  I  have  no  doubt  that  the  Senator  intended 
not  the  slightest  discourtesy  and  it  was  not  on  the  basis  of  discourtesy 
that  I  made  the  protest  or  that  the  Senator  from  Oregon  made  it. 

I  take  it  that  it  is  fundamental  that  the  Senators  in  the  United 
States  Senate  are  not  to  be  governed  by  the  idea  of  a  chairman  of 
the  committee  as  to  what  is  or  is  not  in  good  taste. 

Now,  Mr.  Chairman,  that  was  the  point  that  was  involved  and  I 
say  it  very  respectfully  and  with  great  respect  for  the  chairman  of 
this  committee. 

Xow,  Mr.  Chairman.  I  see  that  there  is  only  2  minutes  left  until 
10  o'clock.  I  am  going  to  say  this,  Mr.  Chairman :  I,  of  course,  can- 
not discuss  this  question  adequately  in  2  minutes. 

The  Chairmax.  That  is  what  the  chairman  said  10  minutes  ago. 
You  couldn't  discuss  it  adequately  in  10  minutes. 

Senator  Doxxell.  I  could  have  done  it  in  10  minutes,  but  I  cannot 
do  it  in  a  minute  and  45  seconds. 

The  Chairmax.  The  chairman  just  has  time  to  bet  the  Senator  from 
Missouri  that  he  will  take  longer  than  10  minutes  tomorrow  when 
he  discusses  it. 
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Senator  Donnell.  I  may  say,  Mr.  Chairman,  I  shall  take  more  than 
10  minutes  tomorrow.  I  do  want  to  preface  my  remarks  of  tomorrow 
morning  with  this :  That  the  Secretary  who  sits  before  us  has  very 
clearly  pointed  out  that  the  Thomas  bill  does  not  provide  for  an  in- 
junction in  case  of  national  emergency,  and  I  take  it  that,  recognizing 
the  weakness  of  the  bill  in  this  respect,  an  attempt  has  been  made  to 
secure  such  an  opinion  as  the  Attorney  General  may  have.  I  am  not 
questioning  the  integrity  of  his  opinion  in  the  thought  that  it  may 
reassure  the  Nation  that  even  if  there  is  no  injunction  provided  in 
this  bill,  that  the  President,  nevertheless,  has  an  innate  and  inherent 
power  to  go  into  a  court  of  equity  and  secure  an  injunction. 

Now,  Mr.  Chairman,  in  tlie  first  place  I  want  to  take  the  fundamental 
position  that  I  know  of  no  authority  anywhere  that  says  the  President 
of  the  United  States  by  virtue  of  his  office  has  any  such  power  what- 
soever. I  want  to  discuss,  and  I  am  going  to  tomorrow  morning,  much 
more  in  detail  than  I  can  in  the  33  seconds  or  thereabouts  that  I  now 
liave,  this  very  important  and  serious  question.  I  want  to  say,  in  the 
first  place,  Mr.  Chairman,  that  the  guarded  nature  of  this  opinion — 
and  I  may  say  all  I  am  discussing  of  the  Attorney  General's  opinion 
now  is  the  portion  of  it  that  has  been  read  into  the  record  by  the  chair- 
man of  this  committee  this  evening. 

I  want  to  point  out  first — and  I  sliall  do  it  tomorrow  morning  more 
extensively — the  exceedingly  guarded  nature  of  this  opinion,  and  then 
I  want  to  go  into  the  question  of  the  alleged  authority  that  is  cited 
here  by  the  Attorney  General  with  respect  to  the  conclusion  at  which 
he  arrives. 

I  observe  the  Chairman  is  carefully  watching  the  clock.  My  watch 
shows  I  am  5  seconds  overtime. 

Senator  Pepper.  A  point  of  order,  Mr.  Chairman.  I  move  for  an 
adjournment. 

Senator  Donnell.  What  is  the  Chairman's  ruling?  Do  I  still  have 
the  right  to  continue? 

The  Chairman.  The  hearing  will  stand  in  recess  until  9 :  30  in  the 
morning. 

(Wliereupon,  at  10  p.  m.,  the  committee  recessed,  to  reconvene  at 
9 :  30  a.  m.,  Thursday,  February  3,  1919.) 
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THURSDAY,   FEBRUARY   3,    1949 

United  States  Senate, 
Committee  on  Labor  and  Public  WelfxVre, 

W ashing ton^  D.  G. 

The  committee  met,  pursuant  to  adjournment,  at  9 :  30  a.  m.,  in  the 
caucus  room,  Senate  Office  Building,  Senator  Elbert  D.  Thomas 
( chairman )  presiding. 

Present:  Senators  Tliomas  (chairman),  ^Murray,  Pepper,  Hill, 
Neely,  Douglas,  Humphrey,  Taft,  Aiken,  Smith  of  New  Jersey,  Morse, 
and  Donnell. 

The  Chairman.  The  committee  will  be  in  order. 

Senator  Donnell,  please. 

Senator  Donnell.  Mr.  Chairman,  last  evening  at  the  conclusion  of 
the  hearing  I  was  addressing  myself  to  that  portion  of  the  letter  of 
February  *2,  1949,  to  yourself,  as  chairman  of  this  committee,  from 
the  Attorney  General  of  the  Ignited  States,  which  refers  to  title  III  of 
the  proposed  act,  said  title  III  being  that  which  is  entitled  '"National 
Emergencies.'' 

I  desire,  with  your  permission,  this  morning  to  discuss  that  portion 
of  the  letter  of  the  Attorney  General  which  refers  to  that  title,  namely, 
title  III. 

I  should  like  to  call  to  the  attention  of  the  committee,  and  to  have  in 
the  record,  the  fact  that  this  letter  of  the  Attorney  General  has  evi- 
dently been  widely  publicized,  as  it  naturally  and  probably  would  be. 

For  illustration,  in  the  Washington  Post  of  this  morning,  the  head- 
line on  the  front  page,  I  think  it  is,  of  the  paper — I  am  quite  sure  it  is, 
yes,  page  1,  reads : 

Clark  says  Truman  can  halt  strikes.  Attorney  General  cites  President's  inher- 
ent powers  in  enieriiencies. 

This  is  written  by  Mr.  Robert  C.  Albright,  Post  reporter,  and  in  the 
opening  sentence  of  the  article  from  the  Washington  Post  it  is  signih- 
cant  as  indicating  the  impression  and  view  which  the  reader  of  the 
opinion  of  the  Attorney  General  would  naturally  draw. 

That  sentence  of  Mr.  Albright's  article  reads : 

An  opinion  by  Attorney  General  Tom  C.  Clark  that  the  President  can  enjoin 
national  emergency  strikes,  even  if  Congress  enacts  the  administraticm's  new 
labor  bill,  last  niglit  kicked  up  a  bitter  row  in  tlie  Senate  Labor  Conunittee. 

It  will  be  observed  that  Mr.  Albright,  who  is,  as  we  all  know,  an 
alert  and  active  reporter,  construed  this  opinion  to  the  effect  that  the 
Attorney  General  is  saying  that  the  President  can  enjoin  nati(mal 
emergency  strikes  even  if  Congress  enacts  the  administration''s  new 
labor  bill. 
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I  have  not  had  the  opportunity  to  see  any  other  papers  this  morning, 
except  the  New  York  Times,  and  I  note  on  page  1 

Senator  Morse.  Will  the  Senator  yield  on  an  inquiry  as  to  proced- 
ure, Mr.  Chairman?  I  would  like  to  ask  the  Senator  from  Missouri 
if  it  is  his  desire  and  intention  to  proceed  and  discuss  the  Attorney 
General's  opinion  without  the  Secretary  of  Labor  on  the  witness 
stand  to  inquire  of  him  in  regard  to  certain  interpretations  of  the 
opinion  from  the  standpoint  of  its  application  to  the  bill. 

It  certainly  is  not  the  intention  of  the  junior  Senator  from  Oregon 
to  proceed  to  discuss  this  opinion  in  the  absence  of  the  witness.  In 
fact,  if  we  cannot  have  a  witness  on  the  stand,  Mr.  Chairman,  I  move 
that  we  adjourn  until  the  witness  arrives. 

Senator  Donnell.  Mr.  Chairman,  I  think  that  the  suggestion  is 
very  proper.  It  had  occurred  to  me  earlier  this  morning  that  it  was 
not  necessary  to  wait  until  the  Secretary  of  Labor  comes,  but  I  think 
that  the  point  made  by  the  Senator  from  Oregon  is  well  taken,  and  I 
should  like  to  have  the  Secretary  of  Labor  here  likewise.  Indeed,  I 
would  like  to  interrogate  him  with  respect  to  certain  matters  arising 
from  this  opinion. 

The  Chairman.  I  think  the  Secretary  will  arrive  at  any  time. 

Is  there  agreement  with  the  suggestion  of  the  Senator  from  Oregon? 
If  there  is  no  disagreement,  we  will  stand  in  recess  right  here  in  the 
room  until  the  Secretary  arrives.  I  imagine  he  will  be  here  in  a 
minute. 

(A  short  recess  was  taken.) 

Tlie  Chairman.  The  committee  will  be  in  order. 

The  Secretary  is  here. 

Senator  Donnell.  Good  morning,  Mr.  Secretary. 

Secretary  Tobin.  Good  morning,  Senator. 

STATEMENT  OF  HON.  MAURICE  J.  TOBIN,  SECRETARY  OF  LABOR— 

Resumed 

Senator  Donnell.  You  were  on  the  stand  last  evening  wdien  the 
subject  matter  of  the  letter  of  yesterday  from  the  Attorney  General 
to  the  chairman  of  this  committee  was  under  discussion;  were  you 
not? 

Secretary  Tobin.  Yes,  Senator. 

Senator  Donnell.  Yes.  I  take  it  that  you  have  seen  this  morning's 
newspapers  with  respect  to  the  incidents  of  last  evening,  and  par- 
ticularly with  respect  to  the  letter  of  the  Attorney  General  ? 

Secretary  Tobin.  Yes,  sir. 

Senator  Donnell.  Before  the  other  members  of  the  committee  and 
the  Secretary  arrived  this  morning,  Mr.  Chairman,  I  had  made  men- 
tion of  the  fact  that  the  widespread  interest  in  and  importance  at- 
tributed to  the  Attorney  General's  letter  of  yesterday  are  indicated 
b}^  the  press  references  appearing  in  this  morning's  papers. 

I  have  had  the  opportunity  of  seeing  only  two  of  those  newspapers 
this  morning,  but  I  have  no  doubt  that  all  alert  newspapers  through- 
out the  United  States  carrying  any  type  of  service,  or  having  their  own 
representatives  here,  have  made  appropriate  reference  to  it,  certainly 
much  reference  to  the  position  of  the  Attorney  General. 

Mr.  Secretary,  did  you  see  the  Washington  Post  of  this  morning? 
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Secretary  Tokin".  No,  Senator.  I  read  the  Herald  Tribune  this 
morning. 

Senator  Doxnell.  I  liave  in  my  hand  page  1  of  the  Washington 
Post,  and  as  I  had  observed  before  the  Secretary  arrived,  and  in  the 
i:)resence  only  of  the  chairman  of  the  committee  and  the  Senator 
from  Oregon,  the  interpretation  that  has  been  placed  in  the  Wash- 
ington Post  this  morning  upon  the  Attorney  General's  letter  is  very 
significant,  because  it  sliows  obviously  the  interpretation  that  anyone 
IS  very  likely  to  place  upon  that  letter. 

I  shall  not  read  tliis  article  in  full,  but  I  sliould  like  to  have  read  into 
the  record  this  headline  and  the  opening  sentence  of  the  article.  The 
lieadline  says : 

Clark  says  Truman  can  halt  strikes.  Attorney  General  cities  President's  "in- 
herent powers"  in  emergencies. 

This  article  is  by  Mr.  Eobert  C.  Albright,  a  Post  reporter,  and  the 
opening  sentence  of  the  article  itself  reads : 

An  opinion  by  Attorney  General  Tom  Clark  that  the  President  can  enjoin 
national-emergency  strikes,  even  if  Congress  enacts  the  administration's  new 
lahor  bill,  last  night  kicked  up  a  bitter  row  in  the  Senate  Labor  Committee. 

I  am  emphasizing,  Mr.  Chairman  and  Mr.  Secretary,  the  language  of 
JMr.  Albright  that  the  opinion  of  Attorney  General  Clark  is  that  the 
President  can  enjoin  national-emergency  strikes  even  if  Congress 
enacts  the  administration's  new  labor  bill. 

That  Mr.  Albright  was  not  alone  in  the  general  inference  that  he 
dreAv  from  the  statement  appears  likewise  from  an  article  on  the  front 
page  of  the  Xew  York  Times  of  this  morning  by  Mr.  Louis  Stark, 
special  to  the  New  York  Times,  and  I  quote  the  headline  of  that  article, 
and  the  first  sentence  of  it: 

CJlark  says — 

the  headline  states — 

Clark  says  courts  are  always  open  to  bar  key  strikes.  Memorandum  defends 
new  labor  bill  on  issue  of  national  emergencies.  Cites  President's  power.  Taft 
challenges  opinion  and  clashes  long  with  Tobin  as  hearings  go  into  night. 

Then,  the  opening  sentence  of  this  article,  this  article  by  Mr.  Stark, 
states : 

Attorney  General  Tom  C.  Clark  advised  the  Senate  Labor  and  Welfare  Commit- 
tee today  that,  even  in  the  absence  of  specific  injunctive  relief  in  the  administra- 
tion's labor-relations  bill,  the  President  would  have  authority  to  seek  an  in- 
junction in  emergencies  affecting  national  health  and  safety. 

It  should  be  observed  that  INIr.  Stark  somewhat  more  conservatively 
cites  the  opinion  of  Mr.  Clark  as  stating  that  the  President  would  have 
authority  to  seek  an  injunction ;  whereas  Mr.  Albright's  interpretation 
■v\-as  that  the  opinion  says  that  the  President  can  enjoin  national-emer- 
gency strikes. 

Now,  Mr.  Tobin,  you  testified  yesterday  to  the  effect  that  the  bill 
itself  that  is  now  before  us  (that  is  to  say,  S.  2-19)  does  not  contain  any 
provision  reciting  that  the  President  shall  or  may  request  a  court  to 
grant  an  injunction.    I  am  correctly  quoting  your  testimony ;  am  I  not  ? 

Secretary  Tobin.  Correct,  Senator. 

Senator  Doxnell.  Yes. 

Now,  i\Ir.  Chairman,  you  were  kind  enough  to  lend  to  me  last  eve- 
ning and  overnight  the  letter  of  Attornc}-  General  Clark  of  Februaiy 
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2,  1949,  and  I  desire  to  address  myself  to  that  letter  only  insofar 
as  it  relates  to  title  III.  I  have  not  even  read,  except  by  way  of  a  very 
brief,  cursory  scanning  of  the  balance  of  the  letter,  which  is  something 
in  excess  of  four  pages. 

Mr.  Chairman,  the  letter  starts  as  follows.  After  addressing  the 
Honorable  Elbert  D.  Thomas  as  chairman  of  the  Senate  Committee 
on  Labor  and  Public  Welfare,  United  States  Senate,  Washington,  D. 
C,  Mr.  Clark  says : 

My  dear  Senator :  You  have  requested  a  report  and  my  opinion  concerning 
-<?ertain  aspects  of — 

may  I  pause  to  point  out  that  the  Attorney  General  is  differentiating 
between  a  report  and  an  opinion — I  repeat  that — 

You  have  requested  a  report  on  and  my  opinion  concerning  certain  aspects 
of  S.  249,  committee  print  substitute  of  January  29,  1949,  a  bill  to  repeal  the 
Labor  Management  Relations  Act,  1947,  to  reenact  the  National  Labor  Relations 
Act  of  1935,  and  for  other  purposes. 

Then,  I  call  your  attention,  Mr.  Chairman,  to  the  language  of  the 

next  sentence— 

I  appreciate  the  opportunity  to  report  on  this  proposed  legislation. 

You  will  observe  there  that  he  does  not  say  that  he  is  rendering  an 
opinion,  and  you  will  observe  later,  in  what  I  shall  read,  the  very 
careful  effort  on  the  part  of  the  Attorney  General  to  avoid  any  state- 
ment to  the  effect  that  he  is  rendering  an  opinion,  and  you  will  observe 
very  readily  his  reasons  for  that. 

Now,  I  pass  to  page  5  of  the  letter.     He  says : 

You  have  requested  my  views — 

that  is,  by  "you"  is  meant  the  chairman  of  this  committee — 

You  have  requested  my  views  concerning  certain  questions  which  might  arise 
lunder  the  provisions  of  title  III  of  the  bill.  As  you  know,  the  statutes  author- 
ize the  Attorney  General  to  advise  only  the  President  and  the  heads  of  executive 
-departments.  Each  Attorney  General  has  adhered  to  this  policy,  holding  it  pre- 
x?luded  the  furnishing  of  opinions  to  committees  of  the  Congress.  You  may  be 
sure  I  would  like  to  advise  you  in  this  instance,  but  this  traditional  practice 
should  not  be  disturbed. 

Now,  ]Mr.  Chairman,  before  proceeding  further,  I  may  state  that  I 
am  addressing  myself  now  and  shall  for  a  few  moments  to  the  ex- 
tremely great  care  with  which  the  Attorney  General  has  guarded  the 
nature  of  this  letter. 

You  will  note,  as  I  have  indicated,  his  differentiation  at  the  outset 
between  a  report  and  an  opinion,  and  his  appreciation  of  the  oppor- 
tunity to  report,  and  his  statement  to  you  that  the — 

traditional  practice  and  policy  which  has  been  to  preclude  the  furnishing  of 
opinions  to  committees  of  the  Congress  and  which  should  not  be  disturbed. 

So,  Mr.  Chairman,  at  the  outset  of  what  is  going  to  follow,  we  have, 
.of  course,  the  question :  Is  this  an  opinion  or  is  it  a  report  ?  May  I  sug- 
gest this  query :  If  the  traditional  practice  should  not  be  disturbed, 
why  did  the  Attorney  General  disturb  it  by  sending  this  letter? 

Mr.  Secretarv,  did  you  know  of  the  fact  that  the  Attorney  General 
had  been  consulted  on  this  matter  by  the  chairman  of  this  committee? 

Secretary  Tobix.  Yes,  Senator  Donnell. 

Senator  Donnell.  Had  you  discussed  with  the  Attorney  General 
the  nature  of  the  opinion  that  he  was  about  to  render  or  the  report 
^:hat  he  was  about  to  furnish  to  the  chairman  ? 
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Secretary  Tobix.  I  talked  with  him  on  the  telephone  on  the  clay- 
that  I  came  here,  but  I  did  not  know  what  the  report  was  going  to  be. 

Senator  Doxnell.  You  did  not  know  what  it  was  going  to  be? 

Now,  Mr.  Chairman,  I  take  it  that  obviously  the  purpose  of  this 
letter — now,  this  is  only  my  opinion,  but  I  think  it  is  sound — was  to 
allay  the  fear  all  over  the  United  States  that  the  right  to  obtain  an 
injunction  to  prevent  a  national-emergency  strike  is  about  to  be 
abandoned  by  Congress. 

This  right  to  obtain  an  injunction  to  prevent  a  national-emergency 
strike  is  set  forth  in  and  provided  for  and  created  by  the  Taft-Hartley 
Act,  Mr.  Chairman. 

Yet,  Mr.  Chairman,  while  the  Attorney  General  is  handing  out  this 
letter,  and  I  shall  leave  it  to  the  sound  judgment  of  eveiy  person  who 
reads  it  in  a  moment  to  determine  whether  he  is  in  fact,  notwithstand- 
ing his  statement  about  the  traditional  practice  should  not  be  disurbed, 
whether  he  is  in  fact  giving  a  mere  report  of  facts  or  rendering  an 
opinion. 

Nevertheless — 

to  preserve  the  apparent  compliance  with  this  traditional  practice  of  not  furnish- 
ing opinions  to  committees  of  Congress — 

the  Attorney  General  says,  as  I  have  quoted — 

You  may  be  sure  I  would  like  to  advise  you  in  this  Instance,  but  this  traditional 
practice  should  not  be  disturbed. 

Now,  Mr.  Chairman,  notwithstanding  this  statement  by  the  At- 
torney General  to  the  eifect  that  this  traditional  practice  should  not 
be  disturbed,  you  will  observe,  I  am  sure  wdth  interest,  the  immedi- 
ately following  sentence  of  the  Attorney  General's  letter — and  I  may 
say  in  passing  that  it  strikes  me,  though  this  is  only  my  opinion,  as 
obviously  the  expression  of  opinion,  notwithstandinp;  the  statement 
by  the  Attorney  General  that  I  have  quoted. 

He  says,  "Htowever" — that  is  to  say,  after  saying  that  the  tradi- 
tional practice  of  not  furnishing  opinions  to  the  committees  of  Con- 
gress should  not  be  disturbed,  he  says,  "However" — the  very  term 
"however"  indicates  that  he  himself  realizes  that  he  is  departing  from 
this  traditional  practice — he  says: 

However,  with  regard  to  the  question  of  power  of  the  Government  under  title 
III.  I  miglit  point  out — 

he  repeats — 

I  might  point  out  that  the  inherent  power  of  the  President  to  deal  with  emer- 
gencies that  affect  the  health,  safety,  and  welfare  of  the  entire  Nation  is  exceed- 
ingly great.  (See  opinion  of  Attorney  General  Murphy  of  October  4,  19.39,  39 
Opinions  A.  G.  344,  347,  United  States  v.  United  Mine  Workers  of  Ameriea,  330 
U.  .^.  2rj8,  1947.) 

It  will  be  observed,  Mr.  Chairman,  that  the  Attorney  General  cites 
only  these  two  authorities.  I  shall  discuss  those  authorities  in  a  few 
moments. 

I  call  your  attention  to  the  rather  interesting  and  peculiar  fact  that 
he  starts  off  his  citation  of  authority  not  with  the  opinion  of  the 
Supreme  Court  of  the  United  States,  but  with  an  opinion  which  is 
not  binding  on  anybody,  the  opinion  of  Attorney  General  Murphy 
of  October  4,  1939;  and  it  will  be  very  interesting,  I  am  sure  a  little 
later  on,  to  ob.serve  what  that  opinion  was. 
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It  will  be  noted,  Mr.  Chairnmn.  tliat  these  two  authorities — that  is  to 
say,  this  opinion  of  Attorney  General  Mnrphy  of  October  4,  1989,  and 
this  case  of  the  United  Mine  Workers  of  America — are  cited  only  in 
this  one  paragraph  in  which  the  Attorney  General  says  he  might 
point  out  that  the  inherent  power  of  the  President  to  deal  with  emer- 
gencies that  affect  the  health,  safety,  and  welfare  of  the  entire  Nation 
is  exceedingly  great. 

He  cites  tliose  authorities  only  in  support  of  that  general  proposition, 
and  without  having  it  tied  in  whatsoever  with  title  III  of  the  act. 

He  is  very  careful,  Mr.  Chairman,  even  in  the  paragraphing  of  the 
letter,  for  he  drops  that  subject  of  the  general  so-called  inherent  power 
of  the  President  with  that  one  sentence  in  the  citation  of  those  two 
authorities,  and  makes  a  new  paragraph  in  his  letter,  which  obviously 
indicates  that  the  authorities  which  he  cited  do  not  relate  to  and  are 
not  cited  by  the  Attorney  General  in  support  of  the  next  paragraph 
to  which  I  shall  refer. 

Mr.  Chairman,  the  next  paragraph  of  the  bill,  and  again  I  should 
like  to  suggest  very  respectfully  botli  to  the  Attorney  General,  to  the 
Secretary  of  Labor,  and  to  this  committee,  that  obviously  the  next 
paragraph  is  the  expression  of  an  opinion,  and  is  a  departure  from  the 
so-callecl  traditional  practice  to  which  the  Attorney  General  refers. 

What  is  it?  I  read  this  paragraph,  and  I  may  say  before  I  read  it 
that  the  question,  of  course,  immediately  arises :  Why  was  it  desirable 
to  depart  from  this  traditional  practice  ?  Why  was  it,  when  the  At- 
torney General  recognized  the  existence  of  the  traditional  practice — 
and  you  will  note  that  he  is  right  on  that  as  to  the  traditional  prac- 
tice— why  was  it  that  he  found  it  advisable  to  render  what  is  obviously 
an  o]:)inion  and  not  a  mere  report  ? 

Well,  I  take  it  again  that  the  purpose,  at  least  to  my  mind,  is  per- 
fectly clear  that  it  was  regarded  by  the  administration  as  necessary  to 
allay  the  fear  all  over  the  United  States  that  the  right  to  obtain  an 
injunction  to  prevent  a  national-emergency  strike  is  about  to  be  aban- 
doned by  Congress,  and  the  Attorney  General  wants  to  reassure  the 
public,  if  he  can  under  his  opinion — and  we  will  see  what  his  opinion 
is  in  a  minute — he  wants  to  reassure  the  public  on  that. 

Now,  as  I  said,  I  am  addressing  myself  to  the  great  care  with  which 
the  Attorney  General  guarded  this  opinion,  and  it  will  be  observed 
very  clearly  as  I  proceed  with  the  next  paragraph.     He  says : 

"Title  III  of  the  bill  addresses  itself  affirmatively  to  solving  the 
underlying  labor  dispute  and  not  merely  to  the  sterile  maintenance 
of  the  status  quo  through  the  medium  of  the  courts." 

Of  course,  Mr.  Chairman.  I  take  it  there  may  be  some  very  real 
question  as  to  whether  it  is  a  "sterile  maintenance  of  the  status  quo," 
which  the  courts  by  the  injunctive  process  bring  into  existence. 

Obviously,  the  injunction  of  a  court  of  the  United  States,  par- 
ticularly when  the  Supreme  Court  of  the  United  States  later  on 
holds  that  the  lower  court  had  the  power  to  render  the  injunction, 
is  more  than  a  sterile  maintenance  of  the  status  quo.  That  is  what 
the  Attorney  General  recites  in  this  so-called  report. 

Then,  he  proceeds : 

Since  these  sections  of  the  bill — 

that  is  to  say,  title  III,  Mr.  Chairman — 

primarily   consists   of   a    procedure   for   resolving   the    substantive   matters    in 
dispute — 
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and  I  call  especial  attention  to  this  next — 

it  may  be  expected  that  in  most  instances  differences  will  be  settled  quickly, 
and  that  no  recourse  to  the  courts  will  be  necessary. 

Now,  ]Mi'.  Chairman  and  Mr.  Secretary,  you  are  familiar  with  the 
fact,  are  you  not,  Mr.  Secretary,  that  section  301,  instead  of  giving 
any  compulsory  power,  provides  that  the  President  "whenever  he 
finds  that  a  national  emergency  is  threatened,"  and  so  forth,  shall 
what  ? 

Call  upon  the  parties  to  the  dispute  to  i-efrain  from  a  stoppajie  of  work,  or 
if  such  stoppages  occur,  to  resume  work  and  operations  in  the  public  interest. 

We  have  had  illustrations  in  our  history  where  the  President  has 
made  requests,  I  think,  that  have  not  been  quickly  complied  with, 
if  at  all,  and,  therefore,  Mr.  Chairman,  I  take  it  that  there  may  be 
a  very  real  question  as  to  why  it  is  the  Attorney  General  is  so  quick 
to  assure  us  that  it  may  be  "expected  that  in  most  instances,"  most 
of  them,  over  half  of  them,  "differences  will  be  settled  quickly"  and 
that  "no  recourse  to  the  courts  will  be  necessary." 

Now,  ]Mr.  Chairman,  the  Attorney  General  proceeds  in  this  inter- 
esting letter  with  this  further  portion  of  the  report,  and  I  want  to 
call  your  attention  to  this  sentence  particularly..     He  says : 

Should,  however,  the  parties  not  obey  the  mandate  of  section  302  (c)  of  the 
act — 

now.  Mr,  Secretary.  302  (c)  of  tlie  act,  if  you  will  be  kind  enough 
to  turn  to  it,  reads  as  follows,  does  it  not : 

After  a  Presidential  proclamation  lias  been  issued  under  section  301  and 
until  5  days  have  elapsed  after  the  report  has  been  made  by  the  board  appointed 
under  this  section,  the  parties  to  the  dispute  shall  continue  or  resume  work 
and  operations  under  the  terms  and  conditions  of  employment  which  were  in 
effect  immediately  prior  to  the  beginning  of  the  dispute  unless  a  change  therein 
is  aiireed  to  by  the  parties. 

That  is  the  wording  of  it,  is  it  not  ? 

Secretary  Top>ix.  Correct. 

Senator  Doxxell.  And  that  met  your  approval  when  it  went  into 
the  bill,  did  it  not? 

Secretary  Tobix.  Yes,  sir. 

Senator  Doxnell.  Yes. 

Now,  says  the  Attorney  General,  however,  obviously  recognizing 
that  in  some  instances  this  mandate  is  not  going  to  be  followed,  he  said : 

Should,  however,  the  parties  not  obey  tlie  mandate  of  section  302  (c)  of 
the  bill,  and  should  this  result  in  a  national  crisis,  it  is  my — 

what?  He  says,  "my  belief" — you  will  observe  there  the  very  care- 
ful omission  of  tlte  word  "opinion"  and  the  normal  words  would  be, 
"It  is  my  opinion."  but  he  says,  "It  is  my  belief."  You  will  notice 
again  in  a  moment  he  uses  that  word  over  again,  yes,  in  tlie  next 
sentence,  "It  is  my  belief,"  therel:)y  observing  the  traditional  practice 
of  not  rendering  opinions,  instead  of  so  doing  he  is  expressing  his 
belief,  "It  is  my  belief  that  in  appropriate  circumstances  the  United 
States  would'— what? — "would  have  access  to  the  covn-ts  to  protect 
the  national  health,  safety,  and  Mclfare." 

Now.  Mr.  Chairman,  I  call  to  your  attention  the  very  careful 
guarding  in  this  sentence.  In  the  first  place,  it  says  that  it  is  the 
"belief"  of  the  Attorney  General  that  "in  appropriate  circumstances," 
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and  so  forth.  What  are  appropriate  circumstances?  What  is  the 
definition  of  it  ?  What  does  he  indicate  as  the  type  of  circumstances 
that  would  cause  the  United  States  to  have  this  privilege  to  which 
he  refers  in  the  remainder  of  the  sentence? 

Then,  what  does  he  say?  Does  he  say,  Mr.  Chairman,  as  the  press 
has  interpreted  here  this  mornnig — and  I  am  not  in  any  sense  criti- 
cizing the  press,  because  I  think  it  is  a  perfectly  natural  inference — 
the  press  says  that  the  opinion  of  Mr.  Clark  is  that  the  President  can 
enjoin  national-emergency  strikes  even  if  Congress  enacts  the  admin- 
istration's new  labor  bill.  But  that  is  not  what  the  Attorney  General 
says.  He  does  not  say  that  the  United  States,  in  his  belief,  would 
have  the  power  to  obtain  an  injunction.  If  he  thinks  that,  why  didn't 
he  say  so  ? 

He  says  that  it  is  his  belief — 

that  in  appropriate  circumstances  the  United  States  would — 

what? 

would  have  access  to  the  courts  to  protect  the  national  health,  safety,  and 
welfare. 

If  you  get  access,  what  does  access  mean  ?  You  and  I  have  access 
to  this  room.  We  have  admission  to  this  room.  That  is  all  that  access 
means. 

I  looked  it  up  in  the  dictionary  to  see  if  I  was  in  error,  and  I  found 
that  for  once  in  my  life  I  was  not.    It  means  "admission." 

Senator  Douglas.  Mr,  Chairman,  would  the  Senator  yield? 

Senator  Donnell.  Senator,  I  would  prefer  not  to  if  I  might  com- 
plete this  statement. 

It  means  nothing  more  than  that  the  Attorney  General  is  saying 
that  the  United  States  would  be  permitted  by  the  court  to  file  a 
proceeding,  and  certainly  if  the  court  declines  to  issue  the  injunction 
there  is  no  human  being  who  could  come  back  to  Attorney  General 
Clark  and  say,  "You  told  us  this  injunction  would  issue."  He  does 
not  say  it.  He  simply  says  that  the  courts  of  the  United  States  would 
be  open;  that  is,  the  doors  would  be  open,  the  United  States  would 
have  admission  to  the  court. 

Now,  Mr.  Chairman,  why  does  he  not  say  that  the  United  States 
would  not  have  the  right  to  an  injunction  to  prevent  a  strike?  That 
is  the  question  that  is  involved  here. 

Well,  let  us  just  read  on  there  what  he  says  in  his  letter. 

Senator  Douglas.  Mr,  Chairman,  w)ould  the  Senator  yield  for 
just  three  seconds? 

Senator  Donnell.  I  would  prefer,  Mr.  Chairman,  in  the  interest 
of  continuity,  to  continue. 

Senator  Douglas,  I  will  take  only  three  seconds. 

Senator  Donnell.  I  realize  that,  but  those  three  seconds  may  lead 
to  20  minutes  of  other  discussion  by  other  Senators. 

Senator  Dougl^vs.  I  promise  after  I  ask  this  question  I  will  cease. 

Senator  Donnell.  Mr.  Chairman,  the  fact  that  the  Senator  is 
granted  permission  might  immediately  lead  to  other  Senators  making 
other  requests,  and  I  could  not  in  justice  consent  to  one  and  deny  it 
to  others.  I  should  like  to  complete  this  statement,  and  then  I  will 
be  very  happy  if  I  can  answer  any  question  that  may  be  addressed  to 
me. 


LABOR    RELATIONS  275" 

Seiiatoi-  Douglas.  Is  it  appropriate  to  make  a  parliamentary  in- 
quiry ? 

The  Chaikmax.  It  is  in  order,  Mr.  Senator. 

Senator  Douglas.  I  would  like  to  know  what  question  it  is  that  the- 
Senator  from  Missouri  is  asking  the  witness. 

Senator  Donnell.  None,  at  the  present  moment,  Mr.  Chairman,  and 
I  take  it  that  it  is  the  uniform  practice  of  this  committee  that  Sena- 
tors are  given  the  opportunity  to  express  opinions.  We  have  this 
matter  before  us.  and  I  now  proceed,  with  your  permission. 

Senator  Neely.  Mr.  Chairman,  a  parliamentary  inquiry.  Are  we 
going  to  let  this  hearing  degenerate  into  an  argument  among  Senators, 
or  are  we  going  to  take  testimony  ?  I  have  great  respect  for  the  right: 
of  free  speech,  but  I  submit  that  it  should  be  exercised  with  moderation 
even  by  a  Senator.  It  is  my  hope  that  we  may  hear  a  little  more 
relevant  evidence  from  qualified  witnesses  and  a  little  less  of  our  own 
irrelevant  argumentation. 

Senator  Morse.  Mr.  Chairman,  a  point  of  order.  I  want  to  make  it 
perfectly  clear  that  as  far  as  the  junior  Senator  from  Oregon  is  con- 
cerned, if  the  Democrats  on  this  committee  want  to  press  any  point 
of  order  that  will  seek  to  prevent  the  Republicans  on  this  committee 
from  laying  whatever  foundation  they  w^ish  and  to  provide  a  basis 
071  which  to  put  questions  to  the  Secretary  of  Labor,  let  us  have  them 
raise  that  point  of  order  now,  and  put  it  to  a  vote.  Let  us  find  out, 
Mr.  Chairman,  right  now  whether  it  is  the  intention  of  the  Democrats 
on  this  committee  to  permit  only  such  evidence  and  arguments  as  they 
want  in  this  record,  or  whether  the  Republican  side  of  this  table  is 
going  to  be  allow^ed,  in  accordance  with  the  customs  of  this  committee, 
to  lay  what  foundations  they  w^ant.  If  that  is  the  position  the  Demo- 
crats want  to  take,  let  it  be  taken  now^,  so  that  the  Repblicans  then 
will  follow  such  course  of  action  as  they  deem  appropriate  under  such 
circumstances. 

Senator  Donnell.  May  I  proceed,  Mr.  Chairman? 

The  Chairman.  Please  proceed.  Senator  Donnell. 

Senator  Donnell.  Thank  you. 

The  Attorney  General,  after  this  sentence  in  which  he  snjs  that  it 
is  his  belief — not  opinion,  you  will  note — it  is  his  belief  that  in  appro- 
priate circumstances  the  United  States  would  have  access  to  the  courts 
to  protect  the  national  health,  safety,  and  welfare,  says  this,  "I  say 
this  because" — now,  we  are  going  to  get  his  reason  for  it — ^"I  say  this 
because  it  is  my" — what?  " — ^belief" — not  opinion — 

I  say  this  because  it  is  my  belief  tliat  access  to  its  own  coiu'ts  is  always  avail- 
able to  the  United  States  in  the  absence  of  a  specific  statutory  bar  depriving  the 
Government  of  the  right  to  seek  the  aid  of  the  Federal  courts  in  such  critical 
situations. 

Now,  Mr..  Chairman.  I  call  attention  to  the  fact  that  whereas  in  the 
sentence  or  in  the  paragraph  w  hich  I  noted  in  which  he  states  that  the 
"inherent  power  of  the  President  to  deal  w'ith  emergencies  that  affect 
the  health,  safety,  and  welfare  of  the  entire  Nation  is  exceedingly 
great,"  whereas  the  Attorney  General  cited  the  two  authorities  that 
I  mention,  the  Attorney  General's  opinion,  Attorney  General  Murphy, 


276  LABOR    RELATIONS 

and  the  Mine  Workers'  case,  that  when  he  gets  down  to  this,  which 
is  the  meat  in  the  coconnt,  no  authorities  whatsoever  are  cited,  and 
the  reason  for  his  belief  that  the  United  States  would  have  access  to 
the  courts  is  because  his  belief  is  that  access  to  the  courts  is  always 
available  to  the  United  States. 

In  other  words,  be  believes  that  it  has  access  because  it  has  access 
or  because  that  is  his  belief. 

Now,  Mr.  Chairman,  the  Attorney  General  continues,  "he  believes'' — 
l>articularly  is  this  true  where  as  in  the  proposed  legislation  a  stat- 
utory obligation  is  placed  upon  the  parties  requiring  them  to  continue 
or  resume  operations  during  a  specified  period. 

This  bill,  as  I  read  it — 

he  says — 

does  not  purport  to  circumscribe  the  rights  of  the  L'nited  States  in  this  respect. 

I  do  not  know  whether  there  is  any  inference  in  there,  Mr.  Chair- 
man, that  by  saying  it  does  not  purport  to  circumscribe  his  rights  in 
this  respect  he  means  it  purports  to  circumscribe  them  in  any  other 
respect. 

Mr.  Clark,  the  Attorney  General,  as  I  have  indicated,  has  very,  very 
carefully  gitarcled  this  opinion  up  to  this  point,  and  this  is  the  end 
of  his  opinion.  He  has  guarded  it  by  not  in  any  sense  saying  that  an 
injunction  would  be  granted.  If  he  wanted  to  say  that,  he  could 
have  said  it.  He  is  a  lawyer  and  knows  what  the  words  mean.  He 
could  have  said  it. 

Mr.  Secretary,  although  you  said  that  you  are  not  a  lawyer,  you 
did  take  a  part  of  a  law  course  in  Boston,  did  you  not  ? 

Secretary  Tobin.  Yes,  Senator. 

Senator  Donnell.  And  you  understand  what  an  injunction  is,  do 
you  not? 

Secretary  Tobin.  Yes. 

Senator  Donnell.  You  understand  what  is  meant  when  the  courts 
say  they  will  grant  an  injunction? 

Secretary  Tobin.  Yes. 

Senator  Donnell.  I  beg  pardon? 

Secretary  Tobin.  Yes,  Senator. 

Senator  Donnell.  Now,  Mr.  Chairman,  as  I  have  indicated,  these 
various  carefully  guarded  statements:  first,  it  'is  not  the  rendering 
of  an  opinion;  second,  he  is  not  saying  that  an  injunction  will  be 
granted,  merely  that  the  United  States  will  have  access  to  the  courts; 
then,  giving  as  his  reason  for  that  access,  for  his  belief,  that  it  will 
have  that  access,  that  it  always  has  that  access  in  the  cases  cited  by 
him;  the  absence  of  specific  statutory  bar,  I  have  called  attention  to 
the  fact,  that  he  is  very  careful  not  to  cite  any  authority  to  support 
these  beliefs  set  forth  in  this  concluding  paragraph  of  the  body  of  his 
letter. 

Now,  I  go  back  to  the  paragraph  immediately  preceding  in  which 
he  does  cite  two  authorities,  and  I  want  to  mention  as  briefly  as  I  can 
those  two  authorities. 

In  the  first  place,  you  will  note,  as  I  have  indicated,  that  the  first 
of  the  authorities  is  not  a  court  decision,  but  is  the  opinion  of  Attor- 
ney General  Murphy.  Whether  he  thinks  that  is  the  most  persuasive 
of  the  two  authorities  or  whether  he  is  building  up  to  a  climax  with 
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the  Supreme  Court  at  the  liead  of  the  climax,  I  do  not  know,  but  the 
opinion  of  the  Attorney  General,  Attorney  General  Murphy,  is  set 
fortli  at  31)  Opinions  of  the  Attorney  General,  at  page  343,  and  fol- 
loAvino-. 

Mr.  Cliairman,  what  was  that  opinion?  Well,  it  is  here  in  full,  and 
it  is  available  for  anyone  wlio  wants  to  read  it. 

The  Chairman.  Ma}^  I  ask  what  was  the  incent'ive  for  the  opinion? 

Senator  Donnell.  I  am  coming  to  that,  yes,  sir.  Its  title  is  "Ke- 
quest  of  the  Senate  for  an  opinion  as  to  the  powers  of  the  President  in 
emergency  or  state  of  war.'' 

May  I  call  your  attention  to  the  date?  It  is  very  significant.  Octo- 
er  4,  1939,  is  the  date  of  the  opinion,  or  the  date  of  the  letter.  You 
will  observe  that  the  writer  of  it  is  not  rendering  an  opinion,  as  you 
will  note  in  a  moment. 

It  is  addressed  to  the  President  of  the  Senate,  and  it  refers  in  answer 
to  the  chairman's  request,  and  he  says : 

"Reference  is  made  to  Senate  Resolution  185,  agreed  to  September 
28,  1939."  By  the  way,  I  pause  to  call  attention  to  what  that  date  was. 
September  28,  1939,  was  the  date  that  Warsaw,  Poland,  was  taken  by 
the  Germans;  and  September  3,  1939,  was  the  date  on  which  it  was 
announced  in  the  British  Parliament  that  a  state  of  war  between 
Great  Britain  and  Germany  had  begun  at  11  a.  m.  Obviously  this  was 
under  the  war  situation  that  was  hanging  over  the  world,  and  ulti- 
mately engulfed  our  own  Nation  but  shortly,  2  years  thereafter,  and 
he  says: 

"Reference  is  made" — that  is  to  say.  Attorney  General  Murphy  says 
in  this  opinion  adressed  to  the  President  of  the  Senate — •  . 

Reference  is  made  to  Senate  Resolution  185  agreed  to  September  28,  1939, 
whicfi  reads:  "Resolved,  that  the  Attorney  General  is  requested  to  report"^ — 

by  the  way,  you  will  notice  there  that  they  do  not  even  ask  for  an 
opinion — 

"Resolved,  That  the  Attorney  General  is  requested  to  report  to  the  Senate  at 
the  earliest  practicable  date  what  executive  ptjwers  are  made  available  to  the 
I'resident  under  his  proclamation  of  national  emergency." 

I  pause  to  call  attention  to  the  fact  that  obviously  such  a  proclama- 
tion had  been  issued.  I  was  unable  in  the  few  minutes  available  to  me 
this  morning  to  secure  a  coi)y  of  it,  although  I  think  it  is  in  this  book 
here  that  has  been  brought  liere  and  it  is  here,  I  am  quite  confident. 

Then,  it  proceeds  in  the  resolution — 

"and  what  other  extraordinary  powers,  if  any,  are  made  available  to  the  Execu- 
tive under  existing  statutes  in  emergency  or  state  of  war." 

He  says,  "under  existing  statutes,"  not  any  inherent  power.  That  is 
not  the  question  that  the  Senate  asked  for  a  report  on. 

Xow,  Mr.  Chairman,  I  want  to  call  attention  to  this :  This  opinion,  or 
this  letter  rather  of  the  Attorney  General,  Attorney  General  Murphy, 
consists  of  slightly  over  four  pages. 

The  first  3I/4  and  a  little  over  pages,  I  think,  of  that  opinion  are  de- 
voted to  the  proposition  that  the  historic  position  of  the  Attorneys 
General  witFi  respect  to  the  rendering  of  opinions  on  legal  questicjns  to 
the  Congress  and  to  its  committees  and  ^Members  was  ably  stated  by 
Attorney  General  Mitcliell.  and  so  forth,  and  the  net  result  of  it  was 
that  it  points  out,  after  citing  various  very  considerable  portions  of 
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Mr.  MitchelFs  letter  here,  points  out  what  Attorney  General  Clark  is 
referring  to,  namely,  this  historic  attitude  of  the  Attorney  General 
with  respect  to  the  rendering  of  opinions  to  committees  on  legal  ques- 
tions to  the  Congress,  and  is,  of  course,  to  the  general  effect  that  the 
Attorney  General  does  not  render  such  opinions  to  Congress ;  and  the 
letter  from  Mr.  Mitchell  concludes  with  these  words,  as  are  quoted  by 
Attorney  General  Mitchell : 

With  the  utmost  deference  for  the  request  of  the  Senate,  I  am  obliged  to  decline 
to  give  an  opinion  on  this  case — 

and  then  Mr.  Murphy  says — 

Other  precedents  on  this  subject  are  listed  in  the  Congressional  Record  of  March 
26,  1936. 

Then  Mr.  Murphy  in  a  further  portion  of  this  fourth  page  of  his 
opinion  of  his  letter  says : 

This  time-honored  position  should  not,  in  my  opinion,  be  departed  from.  How- 
ever, desiring  to  be  of  all  possible  assistance  to  the  Senate,  I  have  prepared  and 
am  transmitting  herewith  a  list  of  statutes. 

Now,  he  is  not  doing,  you  will  note,  Mr.  Chairman,  what  Attorney 
General  Clark  does,  namely,  to  transmit  his  own  beliefs.  He  is  trans- 
mitting, Mr.  Murphy  is,  a  list  of  statutes  which,  by  their  terms,  grant 
to  the  executive  branch  of  the  Government  powers  which  may  be  exer- 
cised ''in  emergency  or  state  of  war." 

It  is  not  claimed,  as  Mr.  Murphy  says — 

that  this  list  is  complete.  Indeed,  accuracy  in  this  respect  can  be  assured  only  by 
careful  and  painstaking  search  of  the  entire  body  of  the  Federal  statutory  law, 
statutes  of  this  class  having  been  enacted  from  time  to  time  since  the  beginning 
of  the  Government. 

I  call  attention,  Mr.  Chairman,  to  the  fact  that  obviously  it  was  con- 
sidered from  the  beginning  of  the  Government  to  require  statutes  to 
give  the  President  these  various  emergency  powers. 

Now,  having  used  up  3%  full  pages,  maybe  a  little  more,  of  the  4 
pages  substantially  of  his  opinion,  of  his  letter,  Mr.  Murphy  says  this, 
and  this  is  all  that  I  can  see  in  this  letter  that  even  remotely  bears  on 
what  Attorney  General  Clark  is  referring  to,  and  obviously  the  Attor- 
ney General,  Mr.  Clark,  agrees  with  that  because  in  his  letter  to  you 
yesterday  he  cites  this  opinion  on  pages  344,  347,  and  here  is  what  Mr. 
Murphy  said  on  page  347.    He  said : 

You  are  aware,  of  course,  that  the  Executive  has  powers  not  enumerated  in  the 
statutes,  powers  derived  not  from  statutory  grants,  but  from  the  Constitution. 

It  is  universally  understood  that  the  constitutional  duties  of  the  Executive 
carry  with  them  the  constitutional  powers  necessary  for  their  proper  perform- 
ance.    These  constitutional  powers — 

now,  just  listen  to  this — 

have  never  been  specifically  defined,  and,  in  fact,  cannot  be  since  their  extent 
and  limitations  are  largely  dependent  upon  conditions  and  circumstances. 

In  a  measure  this  is  true  with  respect  to  most  of  the  powers  of  the  Executive, 
both  constitutional  and  statutory.  The  right  to  take  specific  action  might  not 
exist  under  one  state  of  facts,  while  under  another  it  might  be  the  absolute  duty 
of  the  Executive  to  take  such  action. 

It  is  signed,  "Respectfully,  Frank  Murphy." 

That  is  the  first  of  the  authorities  that  Mr.  Clark  offers.  It  is  of 
very  little  help,  Mr.  Chairman,  in  determining  whether  or  not  in  the 
case  of  a  national  emergency,  such  as  a  coal  strike,  for  illustration,  or 
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a  steel  strike,  the  President  would  have  an  inherent  power  to  secure 
an  injunction. 

Now,  the  other  authority,  the  second  and  remaining  one,  that  is 
cited  by  the  Attorney  General,  is  the  case,  and  this  is  a  decision,  not 
a  mere  opinion  of  the  Attorney  General,  or  a  report  or  whatever  it 
might  be;  this  is  the  opinion  of  the  Supreme  Court  of  the  United 
States  on  March  6, 1947,  330  U.  S.  258,  in  the  case  of  the  United  States 
V.  The  United  Mine  Workers  of  America^  and  I  want  to  call  attention 
briefly  to  what  that  case  was. 

We  all  remember  it;  it  was  the  John  Lewis  case,  the  United  Mine 
Workers  case. 

In  the  first  place,  it  was  a  case  in  which  judgments  were  affirmed 
by  the  Supreme  Court,  with  a  modification  of  a  fine,  as  will  be  re- 
called, in  the  case  of  the  union ;  judgments  were  affirmed  for  both  civil 
and  criminal  contempt  against  John  L.  Lewis  and  the  United  Mine 
Workers  Union  for  violation  of  a  temporary  restraining  order  re- 
straining the  defendants  from  continuing  in  effect  a  notice  terminating 
a  contract,  by  which  contract  were  controlled  terms  and  conditions  of 
employment  in  the  major  part  of  the  Nation's  bituminous  coal  mines. 

But,  Mr.  Chairman,  curiously  enough  and,  of  course,  as  we  all  re- 
member, these  were  not  bituminous  coal  mines  that  were  in  the  posses- 
sion and  operation  of  the  owners  of  the  mines.  These  mines,  as  the 
Court  points  out,  were  in  the  possession  of  the  United  States,  and  were 
being  operated  by  the  United  States. 

The  contract  to  which  I  refer  was  between  Secretary  of  the  Interior 
Krug,  as  Coal  Mines  Administrator,  and  John  L.  Lewis,  as  president 
of  the  United  Mine  Workers  of  America. 

Now,  what  was  the  action  that  was  taken  by  the  President  in  taking 
over  these  mines?  Well,  the  Court  tells  us  in  a  footnote  appearing 
at  page  262  of  the  opinion.  The  Court  points  out  that  the  Presi- 
dent's action,  which  was  by  Executive  order,  Mr.  Chairman,  of  May 
21,  1946,  was  taken  under  the  Constitution.  As  what?  As  President 
of  the  United  States  and  Commander  in  Chief  of  the  Army  and  Navy, 
and  by  virtue  of  authority  conferred  on  him  by  the  War  Labor 
Disputes  Act,  the  so-called  Smith-Connally  Act,  section  3  of  which 
authorizes  the  seizure  of  facilities  necessary  for  the  war  effort  if  and 
when  the  President  finds  and  proclaims  that  strikes  or  other  labor 
disturbances  are  interrupting  the  operation  of  such  facilities. 

In  other  words,  the  President  took  action,  although,  of  course,  the 
shooting  war  had  been  over  in  May  of  the  year  previous,  the  war  itself 
had  not  been  legally  terminated,  and  the  action  taken  by  the  Executive 
order  of  IMay  21,  1946,  as  will  appear  by  the  order  itself,  was  taken  un- 
der this  power  of  the  seizure  of  facilities  necessar}'  for  the  war,  the  war 
effort. 

Senator  DorGi.As.  Mr.  Chairman,  a  parliamentary  inquiry. 

The  Chairman.  Senator  Douglas. 

Senator  Douglas.  I  have  listened  with  great  interest  to  the  Senator 
from  Missouri,  but  I  make  the  parliamentary  inquiry  that  he  has  now 
been  speaking  for  42  minutes.  I  would  like  to  ask  what  point  is  he 
attempting  to  develop? 

Senator  ]\Iorse.  I  would  like  to  raise  a  point  of  order,  Mr.  Chair- 
man.    I  raise  the  point  of  order  that  the  question  itself  is  out  of  order. 

Senator  Doxxell.  Shall  I  proceed,  ]Mr.  Chairman? 

The  CiiAiRMAx.  Senator  Donnell  will  please  proceed. 
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Senator  Donnell.  I  quote  from  the  opinion  of  the  Court  itself  at 
page  284,  where  it  says  this : 

Section  3  of  the  War  Labor  Disputes  Act  calls  for  the  seizure  of  any  plant, 
mine,  or  facility  when  the  President  finds  that  the  operation  thereof  is  threatened 
by  strike  or  other  labor  disturbance  and  that  an  interruption  in  production  will 
unduly  impede  the  war  effort. 

Mr.  Chairman,  that  is  exactly  what  the  President  said,  as  the  Court 
quotes  on  page  289  : 

In  the  Executive  order  which  directed  the  seizure  of  the  mines. 

The  Court  says: 

The  President  found  and  proclaimed  that  'the  coal  produced  by  such  means  is 
required  for  the  war  effort,  and  is  indispensable  for  the  continued  operation  of 
the  national  economy  during  the  transition  from  war  to  peace;  that  the  war 
effort  will  be  unduly  impeded  or  delayed  by  interruptions  in  prodviction,  and  that 
the  exercise  of  the  powers  vested  in  me  is  necessary  to  insure  the  operation  of 
such  mines  in  the  interest  of  the  war  effort,  and  to  preserve  the  national  economic 
structure  in  the  present  emergency. 

So,  Mr.  Chairman,  obviously  this  action  taken  by  the  President  in 
taking  charge  of  these  mines  was  not  a  case  which  might  happen  at 
any  time  in  our  national  history  outside  of  war.  This  was  a  war  situa- 
tion, and  so  interpreted  by  the  President,  and  so  interpreted  by  the 
Court. 

Now,  in  this  case,  the  Mine  Workers'  case,  the  defendants  contended 
that  the  restraining  order,  and  a  subsequent  preliminary  injunction, 
were  issued  in  violation  of  the  Clayton  and  Norris-LaGuardia  Acts. 
riie  Court  says  at  page  278  : 

Here  we  are  concerned  only  with  the  Goverinuent's  right  to  injunctive  relief 
in  a  dispute  with  its  own  employees. 

Obviously,  Mr.  Chairman,  that  vitally  differs  from  the  ordinary 
normal  case  outside  of  the  war  when  a  strike  is  threatened,  not  by 
Government  employees,  but  by  employees  of  private  owners,  and  the 
Court  says  at  page  289  : 

We  hold  that  in  a  case  such  as  this,  where  the  Government  has  seized  actual 
possession  of  the  mines,  or  other  facilities,  and  is  operating  them,  and  the 
relationship  between  the  Government  and  the  workers  is  that  of  employer  and 
employee,  the  Norris-LaGuardia  Act  does  not  apply. 

The  convictions  were  affirmed. 

Now,  Mr.  Chairman,  it  is  thus  obvious  that  the  decision  in  the  Mine 
Workers'  case  is,  in  the  first  place,  based  on  the  power  of  the  President 
as  President  and  as  Commander  in  Chief  of  the  Army  and  Navy  to 
seize,  under  a  war  statute,  facilities  necessary  for  the  war  effort. 

Second,  that  the  case  holds  that  it  may,  that  the  Government  may, 
obtain  a  restraining  order  against  its  own  employees  who  are  operating 
those  war  facilities;  and  in  the  third  place,  that  this  case  does  not, 
by  any  manner  of  means,  or  any  stretch  of  the  imagination,  establish 
that  the,  to  quote  the  Attorney  General,  Mr.  Clark's  letter — 

inherent  power  of  the  President  to  deal  with  emergencies  that  affect  the  health, 
safety,  and  welfare  of  the  entire  Nation  is  exceedingly  great. 

The  President  was  acting  in  the  Mine  Workers'  case  under  a  statute 
passed  by  Congress.  He  was  acting  as  President  and  Commander  in 
Chief  of  the  Army  and  Navy.  He  was  acting  in  a  war  situation.  He 
was  acting  against  employees  of  the  National  Government  which,  ob- 
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viously,  is  far  from  tlie  case  \yliich  would  arise  were  there  to  be  a  na- 
tional, Nation-wide  strike  under  circumstances  other  than  these. 

Therefore,  Mr.  Chairman,  and  I  thank  the  chairman  and  the  com- 
mittee for  its  indulgence,  the  Xation,  notwithstandino-  the  interpreta- 
tion that  has  been  so  easily  placed,  and  I  am  not  ci-iticizing  the  press 
for  placing  it,  so  easily  placed  because  anybody  is  apt  to  draw  this 
inference  as  it  appears  in  this  morning's  papers,  I  say  that  notwith- 
standing this  inference  that  is  doubtless  all  over  the  United  States  to 
the  effect,  as  Mr.  Albright  says  in  the  Washington  Post,  "The  Presi- 
dent can  enjoin  national  emergency  strikes,"  I  take  it  the  Nation  should 
not  draw  a  conclusive  sigh  of  relief,  relying  on  the  assnrance  that 
even  though  the  Thomas  bill  omits  the  right  to  injunction  in  time  of 
national  emergency,  the  President  has  an  omnipotent  inherent  power 
to  obtain  such  an  injunction  anyhow. 

But,  Mr.  Chairman,  I  think  this  is  equally  important.  On  the  other 
hand,  while  the  Nation  should  not  draw  this  sigh  of  relief  and  say, 
"Well,  everything  is  all  right"',  because,  as  the  headline  in  the  Post 
says,  ''Truman  can  halt  strikes."  or  any  future  President  can;  on  the 
other  hand,  may  I  suggest  tliis,  that  labor  leaders  who  oppose  in- 
junctions cannot  be  too  sure  either  that  such  injunctions  will  not  be 
sought  by  the  President,  nor  can  they  be  too  sure  that  such  injunc- 
tions will  not,  perchance,  be  secured  from  the  courts.  For  the  At- 
torney General  has  in  his  letter  expressed  his  belief,  not  opinion,  for 
that  would  violate  tradition,  his  belief  that  the  United  States  would 
under  appropriate  circumstances  have  access  to  the  courts  to  protect 
the  national  health,  safety,  and  welfare. 

So,  Mr.  Chairman,  on  the  one  hand,  the  Nation,  I  say,  should  not 
take  assurance  of  safety  without  such  a  provision  as  this  in  the  bill. 

On  the  other  hand,  the  labor  leaders  might  just  as  well  face  the 
facts  that  should  a  situation  arise,  which  the  Attorney  General  or  the 
President  thinks  is  one  for  an  injunction,  that  they  will  seek  it,  and 
that  the  Attorney  General  will  take  the  position  that  the  courts  should 
give  it. 

Now,  Mr.  Chairman,  finally  may  I  say  that  if  the  proponents  of 
this  bill,  who  have  obviously  sought  to  please  labor,  and  the  Secre- 
tary who  sits  here  before  us  as  the  head  of  a  department  the  duties  of 
which  are  to  promote  and  aid  the  welfare  of  labor,  as  we  have  noted 
in  the  record,  if  the  proponents  of  this  bill  who  have  sought  to  please 
labor  by  omitting  the  injunction  feature  from  this  bill,  think  from 
Attorney  General  Clark's  letter  or  other  reasons  that  although  the 
injunction  feature  has  been  carefully  deleted  from  the  bill — if  they 
think,  these  proponents,  that  the  President  nevertheless  has  the  power 
to  obtain  the  injunction,  and  will  use  that  power,  let  those  proponents 
so  state  it  to  lal)or,  and  let  them  state  it  in  the  bill. 

Moreover,  if  they  do  think  it  will,  why  not  put  the  injunction  pro- 
vision in  the  bill,  so  that  there  can  be  no  doubt  that  an  injunction  will 
be  available? 

In  any  event,  Mr.  Chairman,  I  submit  this :  That  on  a  matter  of  such 
tremendous  importance  as  this,  we  should  not  have  merely  a  written 
report  by  the  Attoi'uey  General ;  that  we  should  have  him  in  person 
here  })efore  this  committee  so  that  we  may  discuss  with  him  and  hear 
his  ideas,  and  ask  him  our  questions  with  respect  to  Avhat  his  opinion 
is,  and,  perhaps,  in  as  important  a  matter,  ask  him  what  are  the  au- 
thorities and  precedents  on  which  he  bases  that  opinion. 
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I  thank  you,  gentlemen,  for  your  courtesy. 

Senator  Neely.  Mr.  Chairman,  a  parliamentary  inquiry. 

The  Chairman.  Yes. 

Senator  Neely.  According  to  the  clock  I  have  been  here  29  minutes. 
During  that  time  the  witness  has  been  asked  no  question  nor  has  he 
had  an  opportunity  to  answer  a  question. 

A  Republican  member  of  the  committee  has  consumed  the  entire 
29  minutes  in  making  a  speech.  If  no  Republican  member  wishes  to 
question  the  Secretary,  he  should  be  excused.  I  do  not  think  it  is  fair 
to  compel  him  sit  here  during  these  senatorial  arguments. 

Senator  Taft.  I  am  sure  the  Secretary  was  interested  in  Senator 
Donnell's  statement,  as  I  was.  I  should  think  he  would  be  interested 
in  the  statement  he  made. 

Senator  Neely.  I  think  anybody  who  helped  give  the  country  the 
Taft-Hartley  law  would  be  interested  in  anything  that  would  delay 
its  repeal. 

The  Chaieman.  Senator  Douglas. 

Senator  Douglas.  I  listened  with  great  interest  to  Senator  Donnell, 
not  for  29  minutes,  but  for  49  minutes. 

Senator  Donnell.  I  am  glad  the  interest  continued  during  that  en- 
tire time.  Senator. 

Senator  Douglas.  And  if  I  may  ask  a  question  of  the  Senator,  now 
that  he  is  finished 

Senator  Donnell.  Yes. 

Senator  Douglas.  I  find  myself  unable  to  determine  just  what  posi- 
tion the  Senator  is  taking.  Is  he  saying  that  the  President  has  no 
emergency  powers  in  the  case  of  grave  national  crises,  or  is  he  saying 
that  if  he  has  those  emergency  powers  that  they  should  be  spelled  out 
in  detail  in  a  labor  relations  act  ?  Could  the  Senator  briefly  state  his 
position  on  that  point  ? 

Senator  Donnell.  Mr.  Chairman,  I  am  not  stating  here  what  my 
opinion  is  as  to  the  powers  of  the  President.  We  have  the  Attorney 
(xeneral  of  the  United  States,  who  is  amply  qualified,  I  assume,  to 
present  to  us  the  authorities  which  would  enable  us  to  arrive  at  a  con- 
clusion on  that  question. 

But  I  do  say  this :  That  if  it  be  true,  as  the  inference  has  been 
drawn  by  the  press,  that  the  President  has  the  power  to  secure  injunc- 
tions under  some  inherent  rights  of  the  President,  there  is  no  harm 
in  putting  that  into  the  bill. 

On  the  other  hand,  in  addition  to  that,  there  is  a  decided  merit  in 
putting  it  into  the  bill  so  that  we  may  know  with  finality  and  decisive- 
ness what  the  law  is,  rather  than  rel}^  upon  vague  generalities  and  upon 
authorities  which  do  not  substantiate  the  proposition  asserted  or  sug- 
gested in  the  letter  of  the  Attorney  General. 

Senator  Douglas.  Do  I  understand,  then,  that  jou  want  to  have 
precise  procedures  spelled  out  in  any  labor  relations  act  ? 

Senator  Donnell.  Yes,  I  would  say  this:  That  if  it  is  the  desire 
of  this  committee,  and  personally  it  is  my  desire — it  is  my  desire  that 
we  have  the  injunctive  provision,  and  I  do  not  share,  Mr.  Chairman, 
the  views  intimated  by  Mr.  Herzog  yesterday  when  he  referred  to  the 
smell  of  the  courts.  I  see  no  reason  in  the  world  why  labor,  as  well 
as  management,  should  not  come  into  court — we  have  our  courts  for 
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the  determination  of  rights,  and  I  would  say  that  I  am  in  favor  of 
having  a  provision  in  this  bill  so  clear  that  no  human  being  can 
misunderstand  it,  a  provision  giving  to  the  President  the  riglit  to 
secure  an  injunction. 

Now,  as  to  the  details  of  it — I  mean  in  the  event  of  national  emer- 
gency, as  to  the  details  of  the  procedui'e,  I  do  not  know  how  much  in 
detail  it  would  be  necessary  to  set  forth  the  procedure,  but  certainly 
there  ought  to  be  enough  in  the  bill  to  make  it  clear  beyond  perad- 
venture  of  doubt  that  the  right  to  secure  the  injunction  is  provided 
for  and  specified  in  the  bill. 

If  on  the  other  hand  we  do  not  desire  to  have  an  injunctive  right, 
if  we  do  not  like  it,  if  we  do  not  want  to  have  it,  that  should  be  put 
in  the  bill,  so  that  the  people  of  this  country  will  know  conclusively 
and  finally  whether  or  not  the  President  has  the  right  to  secure  this 
injunction. 

Senator  Douglas.  Mr.  Chairman,  may  I  say  something? 

Senator  Aikex.  May  I  say  something? 

Senator  Douglas.  I  will  be  very  glad  to  yield  to  the  Senator  from 
Vermont. 

Senator  Aiken.  I  wanted  to  direct  a  question  to  the  witness. 

Senator  Douglas.  It  might  be  appropriate,  and  I  will  yield. 

The  Chairman.  Senator  Aiken. 

Senator  Aiiven.  Mr.  Chairman,  I  was  going  to  ask  the  witness,  if 
the  President  has  had  these  broad  inherent  powers  referred  to  in  the 
Attorney  General's  letter  all  the  time,  why  did  he  ask  the  Congress 
for  special  legislation  to  give  him  authority  to  control  strikes  affecting 
the  national  security  and  safety  in  critical  industries? 

Secretary  Tobin.  Senator,  I  do  not  feel  quite  qualified  to  answer  that 
question  after  the  long  interpretation  of  the  opinion  of  the  Attorney 
General  by  Senator  Donnell. 

I  would  be  in  no  position  to  answer  that  question. 

The  Senator  is  a  constitutional  lawyer,  and  I  do  not  happen  to  be 
one. 

Senator  Aiken.  You  and  I  are  on  even  terms,  Mr.  Tobin,  or  hardly 
even  terms  because  you  had  some  davs  at  law  school  that  I  never 
had. 

Senator  Douglas.  Since  so  much  time  has  been  consumed  in  the 
interesting  declaration  by  the  Senator  from  Missouri,  I  should  like 
to  take  about  5  minutes  in  a  statement,  disguised  as  a  question,  if  I 
may,  to  the  Secretary. 

Mr.  Secretary,  do  we  not  really  have  two  conflicting  points  of  view 
in  this  discussion :  There  are  those  represented  by  mj  good  friend 
from  Missouri,  and  possibly  by  other  representatives  on  the  other  side, 
who  say  that  we  should  have  in  a  national  labor  law  every  conceivable 
situation  dealt  with  specifically  by  statute  and  that  every  possible  point 
that  might  arise  should  be  covered  by  a  statutoiy  provision. 

If  you  adopt  that  idea,  you  get  a  statute,  do  you  not,  of  intermin- 
able length,  arousing  many  conflicting  interests,  and  on  the  other 
side,  do  you  not  have  those  of  us  who  believe  that  you  should  set  up 
machinery  whereby  employers  and  employees  may  deal  with  each 
other  freely  through  the  processes  of  collective  bargaining  in  the  belief 
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that  if  you  do  that,  the  vast  majority  of  disputes  will  be  settled  by 
the  parties  themselves  ? 

But,  of  course,  in  the  background  there  are  always  tliese  powers  of 
the  Government  to  preserve  the  health  and  safety  of  the  people. 

Now,  the  Senator  from  Missouri  would  like  to  have  these  powers 
explicitly  defined.  Is  it  not  possible  that  one  of  the  virtues  of  the 
American  system  is  that  they  are  not  precisely  defined?  Is  not  per- 
haps their  va oneness  one  of  the  sources  of  strength,  that  they  are  in 
the  background,  and  people  do  not  know  precisely  what  they  are;  but 
each  side  is  afraid  to  go  too  far  or  jiress  its  interest  too  far  lest  they 
run  up  against  these  powers  ? 

In  this  connection  I  would  like  to  read  into  the  record,  and  ask  if 
you  would  generally  approve  it,  Mr.  Secretary,  a  statement  made  by 
a  very  distinguished  lawyer,  and  1  believe,  a  very  wise  man,  Mr.  Wil- 
liam H.  Davis,  who  has  had  a  fine  career  at  the  bar,  Avho  was  head,  I 
believe,  of  the  National  War  Labor  Board,  and  served  with  our  dis- 
tinguished Senator  from  Oregon  on  that  Board,  and  who,  in  an 
address  at  the  University  of  California  in  March  of  1947  said  this, 
and  I  quote — I  do  not  say  that  I  approve  of  this  statement  or  dis- 
approve it,  but  I  would  like  to  have  the  Senators  have  the  benefit  of 
the  conunent  of  this  experienced  and  wise  man  : 

Somebody  is  going  to  say,  "Yeah,  but  suppose  they  don't  work  it  out?" — tliat  is, 
suppose  the  processes  of  collective  bargaining  do  not. 

"Suppose  in  the  last  analysis  they  shut  down  the  railroads?" 

Well,  I  say- 
that  is  Davis  speaking — 

"The  President  will  do  what  the  President  has  always  done.  He  will  come  in 
and  keep  the  railroads  running." 

I  said  that  one  of  the  virtues  of  our  Constitution  was  that  the  President's 
powers  remain  undefined  although  ample  for  the  emergency.  The  result  was 
that  in  our  history,  and  we  have  had  emergencies  since  we  began,  each  time  we 
have  had  a  President  with  the  courage  to  act  and  save  the  Union— 

and  I  would  include  xibraham  Lincoln  in  it — that  is  my  comment,  not 

the  comment  of  Davis — 

usually  unconstitutionally  or  extraconstitutionally. 

That  is  the  comment  of  Davis. 

Then  after  the  Union  is  saved  and  the  emergency  is  over,  the  thing  gets  into 
the  Supreme  Court  and  they  say  that  the  thing  is  unconstitutional  and  thereby 
save  the  Constitution. 

If  I  may  interject,  the  President  saves  the  country,  and  then  the 
Supreme  Court  saves  the  Constitution. 

That  is  not  so  facetious  as  it  seems.  Let  me  put  it  another  way.  We  have 
these  undefined  powers  of  the  President  which  are  ample  for  the  emergency. 
People  say  they  ought  to  be  defined.  All  right.  By  whom?  By  Congress 
within  limits.  Suppose  Congress  says,  "In  such  an  emergency  the  President 
is  authorized  to  do  so-and-so."  The  first  thing  would  have  to  be  seizure,  just 
because  you  can't  make  people  work  for  a  private  employer.  So  it  would  be 
seizure. 

The  fifth  amendment  of  the  Constitution  says  that  Congress  shall  pass  no 
law  depriving  the  citizens  of  the  United  States  of  life,  liberty,  or  property  with- 
out due  process.  So  the  first  thing  Congress  has  to  do  is  to  set  up  due  process. 
And  the  second  requirement  of  the  amendment  A  is,  if  you  take  a  man's  property 
you  must  make  just  compensation  for  it,  and  the  Supreme  Court  has  said  that 
a  man's  labor  is  a  property  right.  So  I  say,  if  Congress  is  going  to  pass  any 
law  on  the  subject  it  should  be  a  law  which  does  not  become  elfective  until  there 
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has  been  a  declaration  of  national  emerjj;enc.v.  If  Congress  wants  to  join  with 
the  I'resident  in  that  declaration,  all  riiiiit. 

Now,  here  is  a  very  si«riiific'ant  connnent  that  he  made : 

The  danger  is  that  the  collective  bargainers  will  know  beforehand  where  to 
go  to  get  out  of  the  hole  they  are  in,  ancl  if  tliey  know  it  beforehand  it  is  always 
going  to  be  more  attractive  to  one  sid(^  than  the  otlier,  and  tliere  goes  your  collec- 
tive bargaining. 

Now.  Mr.  Secretary,  doesn't  it  seem  to  you  to  be  a  rather  wise  state- 
ment to  indicate  that  if  we  attempt  to  spell  out  the  precise  powers  of 
the  Federal  Government  in  these  matters  it  would  involve  us  in  a 
whole  rano;e  of  subjects  such  as  seizure,  compensation,  injunctions — 
all  these  thinos  that  we  have  ar<iued  about  for  months,  and  not  gotten 
anywhere  {  Isn't  it  better  to  try  to  set  the  processes  of  collective  bar- 
gainino  at  Avork,  trusting  to  the  good  sense  of  the  parties  but  keeping 
in  the  background  these  emergency  powers  which,  although  vague, 
have  always  been  exercised  by  Presidents  to  preserve  the  life,  health, 
and  safety  of  the  United  States  of  America? 

Secretary  Tobtn.  Absolutely,  I  -a^^vq^  with  you,  Senator. 

Senator  Taft.  May  I  ask  Senator  Douglas  a  question? 

Senator  Douglas.   Yes;  surely. 

Senator  Taft.  This  act,  however,  purports  to  deal  w4th  the  ques- 
tion of  injunctions.     If  the  Senator  will  turn  to  page  19,  it  says: 

Tlie  Act- 
namely  the  Norris-La  Guardia  Act — this  is  the  Thomas  substitute, 
section  401,  the  Xorris-La  Guardia  Act — 

is  continued  and  other  acts  are  continued  in  full  force  and  effect  in  accordance 
with  the  provisions  of  such  other  Acts,  except  that  the  provisions  of  such  other 
Acts  and  such  section  shall  not  be  construed  to  be  applicable  with  respect  to 
section  10  of  the  National  Labor  Relations  Act. 

Now,  certainly  there  is  a  question  whether  the  Norris-La  Guardia 
Act  lias  not  put  an  end  to  the  emergency  powers  of  the  President.  It 
is  entirely  possible.  No  court  has  held  that  the  Norris-La  Guardia 
Act  does  not  apply  to  the  Government  except  when  the  Government 
is  an  employer.  In  one  case  it  holds  that  it  does  not  apply,  in  an 
injimction  against  their  own  employees  in  the  coal  case,  but  certainly 
this  section  at  once  raises  the  question  of  whether,  even  if  there  were 
such  an  emergency  section,  that  the  power  is  not  expressly  repealed, 
and  limited  by  the  Norris-La  Guardia  Act,  so  that  I  backed  up  Sena- 
tor DonnelFs  insistence  that  this  question  must  be  qualified,  and  I 
strong}}'  object  to  the  effort  to  please  people  by  saying  there  is  an 
injunction,  and  please  the  labor  people  by  saying  there  is  no  injunc- 
tion. 

I  think  this  committee  has  the  absolute  duty  to  put  into  effect  legis- 
lation which  will  say  wliether  there  is  an  injunctive  power  or  not,  and 
it  is  ])articularlv  required  bv  the  presence  of  this  section  in  the  Thomas 
bill. 

Senator  Douglas.  Senator  Taft,  I  am  not  a  lawyer  and  I  have  a 
great  deal  of  respect,  built  up  over  many  years,  both  for  your  ability 
as  a  lawyer  and  for  your  clarity  of  thought,  and  that  is  a  very  sincere 
statement. 

I  have  before  me  the  case  of  the  T^n'/fcd  States  v.  The  Zhiited  Mine 
Workers^  to  which  the  Senator  has  refei'red — Senator  Donuell. 
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I  have  not  been  able  to  analyze  it  very  fully,  but  I  would  like  to  ask 
you  this  question :  Did  the  Court  hold  in  that  opinion  that  after  the 
"Government  had  seized  the  mines  the  Norris-La  Guardia  Act  did  not 
apply? 

Senator  Taft.  Yes;  after  the  Government  seized  the  mines  they 
could  get  an  injunction  against  their  own  employees. 

Senator  Douglas.  Yes. 

Senator  Taft.  That  they  held,  but  the  question  of  whether  the 
Government  can  just  go  out  and  get  an  injunction  against  anybody 
or  any  number  of  laboring  people  is  certainly  one  that  has  not  been 
settled  by  the  courts,  and  this  is  the  first  time  we  put  in  the  Norris-La 
Guardia  Act  the  exception  "except  the  provisions  of  such  act  shall  not 
be  construed  with  reference  to  section  10  of  the  National  Labor  Rela- 
tions Act,"  which  seems  to  imply  that  it  does  apply  to  everything  else 
except  that  one  act. 

Senator  Donnell.  Will  the  Senator  yield  for  just  an  expression  of 
opinion  as  to  the  mine  workers?  The  Court  says,  and  it  is  referring 
to  the  references  to  the  debates  in  the  Houses  of  Congress — I  think  it 
was  on  the  Norris-La  Guardia  Act,  and  it  is  on  pages  278  and  follow- 
ing, Senator  Douglas,  near  the  top,  and  it  says : 

The  frequency  of  these  references  and  the  attention  directed  to  their  subject 
matter  are  compelUng  circumstances — 

and  this  sentence  is  wdiat  I  had  particular  reference  to  along  the  line 
that  Senator  Taft  has  mentioned — 

We  agree  that  they  indicate  that  Congress,  in  passing  the  act,  did  not  intend 
to  permit  the  United  States  to  continue  to  intervene  by  injunction  in  purely 
private  labor  disputes.  But  whether  Congress  so  intended  or  not  is  a  question 
different  from  the  one  before  us  now.  Here  we  are  concerned  only  with  the 
Government's  right  to  injunctive  relief  in  a  dispute  with  its  own  employees. 

Senator  Douglas.  Well,  that  indicates  that  injunctive  powers  were 
still  possessed  by  the  Government  in  the  event  of  seizure,  in  the  opinion 
of  the  Court. 

Senator  Donnell.  Oh,  yes;  and  seizure  under  the  War  Disputes 
Act. 

Senator  Douglas.  And  that  is  precisely 

Senator  Donnell.  Seizure  by  the  President  and  not  by  the  Court. 

Senator  Douglas.  What  Mr.  Davis  said  in  the  statement  that  I 
read — that  if  you  are  to  deal  with  these  matters  by  statute,  you  will 
first  have  to  provide  for  seizure. 

Senator  Donnell.  Mr.  Chairman,  I  cannot  see  that  any  great 
burdening  of  the  statute  is  necessary.  The  Taft-Hartley  Act  did  it 
in  a  very  few  words,  providing  for  an  injunction  for  a  period  of  80 
days  in  the  event  of  a  national  emergency.  It  is  perfectly  clear,  with- 
out any  undue  detail. 

I  think  it  can  be  done  as  clearly  as  can  be,  and  certainly  I  cannot 
conceive  that  it  is  sound  to  say  that  it  is  wiser  to  leave  it  vagaie  and 
undetermined  so  that  nobody  knows  what  the  law  is,  rather  than  to 
say  definitely  and  distinctly  to  the  people  and  the  labor  people  what 
the  law  is. 

Senator  Douglas.  Thank  you  very  much. 

The  Chairman.  Are  there  any  more  questions  you  wish  to  ask  Mr. 
Tobin,  Senator? 
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Senator  ]\roRSK.  Mr.  Chairman.  I  would  like  to  ask  some  questions. 

The  Chairman.  Senator  Morse. 

Senator  ISIorse.  I  first  want  to  say  that  I  associate  myself  com- 
l^letely  with  the  analysis  of  the  Attorney  General's  letter  which  was 
so  ably  presented  by  the  Senator  from  Missouri, 

I  wish  to  say  further  that  I  think  he  has  made  a  great  contribution 
to  the  record  of  this  hearing-  by  putting  that  analysis  in  at  this  point, 
because  the  Attorney  General's  letter  was  made  a  part  of  the  record, 
and  as  the  Senator  from  Missouri  has  pointed  out,  it  has  received 
wliat  one  would  expect  to  be  the  usual  interpretation  of  it;  namely, 
that  the  President  of  the  United  States  has  such  power  as  the  Attor- 
ney (leiieral  refers  to  in  that  letter. 

I  think  the  American  people  are  entitled  to  know  immediately  when 
the  matter  is  brought  before  them  the  other  point  of  view  which, 
the  Senator  from  INIissouri  so  ably  presented. 

Before  I  address  my  question  on  this  matter  to  the  Secretary  of 
Labor.  I  Avant  to  make  this  additional  point:  We  need  to  keep  in 
mind  the  fact  that  the  Ignited  Mine  Workers  case  was  a  case  which 
arose,  as  the  Senator  from  Missouri  pointed  out,  under  a  Government 
seizure,  but  in  accordance  with  a  War  Powers  Act,  and  that  it  stems 
from  the  power  of  the  President  under  that  act.  Therefore,  as  I 
intimated  last  night,  I  think,  as  far  as  the  operating  facts  before  us 
in  respect  to  the  issue  of  this  bill  are  concerned,  the  Attorney  General 
miscited  the  case  because,  in  my  opinion,  it  is  not  at  all  applicable  to 
the  point  Avhich  we  have  under  consideration. 

Senator  Douglas  is  quite  right  when  he  cites,  I  think  with  some 
approval,  although  he  cites  it  to  speak  for  itself,  the  observation 
of  Mr.  Will  Davis,  that  throughout  our  history  there  have  been  great 
crises  in  which  a  President  has  proceeded  to  act,  and  subsequently  his 
acts  have  been  challenged  in  the  Supreme  Court,  but  they  have  become 
moot  by  that  time  in  the  sense  that  the  crisis  is  past  and  the  Supreme 
Court  lias  raised  questions  as  to  whether  or  not  his  original  act  was 
in  accordance  with  his  power.  Thus,  as  Senator  Douglas  points  out, 
it  can  be  said,  as  Mr.  Davis  has  so  very  ably  said,  on  several  occasions 
the  President  has  saved  the  Nation  and  the  Supreme  Court  has  saved 
the  Constitution. 

W^itli  world  changes  occurring  as  fast  as  they  are  occurring  in  the 
decade  in  which  we  live,  we  are  nevertheless,  in  my  judgment,  dealing 
this  morning  with  a  question  that  is  very  fundamental — the  liberties 
of  the  American  people.  If  it  is  contemplated  by  this  administration 
to  exercise  any  such  power  as  the  Attorney  General  alludes  to  in  his 
letter  then,  I  say  the  administration  owes  it  to  the  American  people 
to  say  so  specifically  and  unequivocally,  and  ask  the  Congress  of  the 
United  States,  as  the  elected  representatives  of  the  people,  to  pass 
legislation  to  place  such  power  in  statutory  form. 

I  disagree  with  the  Senator  from  Missouri  in  regard  to  the  use 
of  the  injunctive  power,  because  I  am  opposed  to  the  use  of  the  in- 
junctive powei'  in  labor  disputes.  But  I.  for  one,  as  a  member  of  this 
commmittee.  now  tliat  this  issue  has  been  raised,  will  press  for  all  I 
am  worth  to  force  this  administration  to  take  an  unequivocal  position 
in  statutory  language  as  to  whether  or  not  it  proposes  to  exercise  in- 
junctive power  in  case  of  an  emergency  dispute,  in  case  of  an  emer- 
gency strike. 
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I  say  that  because  I  fear  future  application  by  another  President 
that  may  be  made  of  the  report,  or  the  letter,  that  the  Attorney  Gen- 
eral has  handed  down  to  this  committee  10  years  from  now,  or  15 
years  from  now,  or  20  years  from  now,  no  matter  who  he  may  be,  who, 
faced  with  other  types  of  problems  of  great  concern  to  the  American 
peo])le,  may  fall  back  on  this  undefined,  vague,  and  highly  ambiguous 
reference  of  the  Attorney  General  to  these  powers  of  the  President  of 
the  United  States. 

I  say  most  solemnly  that  with  world  conditions  as  they  are,  with 
the  social  and  economic  problems  confronting  our  country,  with  po- 
litical turn-overs  possible  to  occur  as  fast  as  they  may  occur,  I,  for 
one,  want  to  know  what  powers  my  President  has. 

I  do  not  want  him  to  exercise  any  such  power  as  the  Attorney  Gen- 
eral, I  think,  intimates  in  his  letter,  because  it  can  lead  to  executive 
regimentation  and  control,  even  ovei-  a  democratic  society.  It  is  not 
safe  for  the  perpetuation  of  that  society. 

The  cases  of  the  United  States  Supreme  Court  are  numerous,  point- 
ing out  that  not  even  a  war  creates  a  power  in  a  President  not  already 
existing  prior  to  that  war. 

Not  in  the  name  of  an  emergency  am  I,  for  one,  going  to  be  a  party 
to  reading  into  the  executive  powers  of  the  President  powers  that 
have  not  been  specifically  granted.  So  I  say,  Mr.  Secretary,  with 
those  remarks  as  a  preface  to  this  question,  that  I  think  you,  sir,  are 
dealing,  as  Secretary  of  Labor,  with  a  very  fundamental  question  as 
far  as  preserving  the  rights  of  free  labor  in  this  country  is  concerned, 
when  I  put  to  you  this  question :  Do  you  or  do  j^ou  not  believe  that 
an  injunctive  power  over  emergency  disputes  should  be  exercised  by 
the  President  of  the  United  States  in  the  form  of  requesting  in  such 
occasions,  if  he  deems  necessary,  an  injunction  of  the  courts? 

Secretary  Tobin.  I  would  say 

Senator  Douglas.  Just  a  minute,  Mr.  Chairman,  might  I  ask  one 
question  here? 

Senator  Pepper.  Let  the  reporter  read  the  question  back. 

(Record  read  as  requested.) 

The  Chairmax.  Wait  a  minute.  Senator  Pepper.  That  is  a  pretty 
hard  question. 

Senator  Pepper.  Have  members  any  right  to  raise  an  objection, 
make  a  statement  in  the  nature  of  an  objection,  to  the  question  before 
it  is  answered  ? 

The  Chairman.  I  think  any  member  has  a  right  to  raise  an  objec- 
tion to  the  question,  if  you  wish  to  discuss  it. 

Senator  Pepper.  If  I  may,  Mr.  Chairman,  I  wanted  to  observe  this : 
The  Secretary  stated  last  night  for  the  record  that  it  was  not  the  inten- 
tion of  the  Secretary  of  Labor  in  this  legislation  to  ask  for  any  injunc- 
tive authority,  and  power  on  the  part  of  the  Government  to  apply  for 
an  injunction.    That  has  already  been  stated. 

Now,  if  what  is  being  asked  for  is  an  opinion  of  the  witness,  who  has 
already  stated  that  he  is  not  a  lawyer,  to  commit  the  President  of  the 
United  States  as  to  what  policy  he  might  pursue  in  an  emergency,  it 
seems  to  me  that  it  is,  on  its  face,  an  unfair  inquiry  to  make  of  the 
Secretary  of  Labor. 

Senator  Aiken.  May  I  address  myself  to  a  point  of  order?  Do  you 
have  to  be  a  lawyer  to  have  an  opinion  ? 
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Senator  Pepper.  No,  you  tlo  not.  But  you  need  to  be  a  lawyer  to 
have  a  competent  opinion  about  a  constitutional  and  legal  matter, 
which  this  is. 

The  third  point  is,  if  I  may  so  observe,  all  that  has  been  said  that 
has  been  reported  to  me  this  morning  by  the  able  Senator  from  Mis- 
souri, and  has  been  the  predicate  of  the  question  by  the  able  Senator 
from  Oregon,  it  seems  to  me,  respectfull}^,  to  be  entirely  out  of  place 
in  this  inquiry. 

We  are  passing  upon  a  bill  which  has  the  English  language  in  it. 
The  Secretary  of  Labor,  appearing  in  behalf  of  that  bill,  has  said 
that  no  request  is  intended  and  no  authority  is  believed  to  exist  in  this 
language  for  the  (Government  to  apply  for  an  injunction. 

The  Attorney  General  has  submitted  an  opinion  here  which  is  a 
statement  of  his  views  as  to  the  constitutional  and  statutory  power 
that  the  President  of  the  United  States  has,  outside  of  any  language 
that  might  lie  in  this  proposed  bill. 

Wliat  that  authority  is  will  be  determined,  by  the  courts  of  this 
country,  and  it  is  not  the  proper  subject  of  inquiry  in  respect  to  this 
bill,  when  this  bill  has  nothing  on  this  subject. 

So,  it  seems  to  me  that  while  it  is  interesting  as  an  expression  of 
views  of  these  able  and  learned  gentlemen,  both  distinguished  lawyers, 
that  it  is  entirely  beside  the  subject  of  proper  inquiry  here,  because 
this  language  has  already  been  stated  as  not  to  contain  any  such  au- 
thority. Whatever  authority  the  courts  may  hold  the  Chief  Executive 
of  thi's  country  to  have  in  the  face  of  an  emergency  will  always  be  a 
judicial  matter  to  be  determined  by  the  courts,  and  where  the  Presi- 
dent shall  seek  to  apply  to  the  courts  for  the  exercise  of  such  power 
is  an  executive  matter. 

Senator  Morse.  Will  the  chairman  permit  me  to  be  heard  in  reply 
to  my  good  friend  from  Florida  before  I  press  for  an  answer  to  my 
question  ? 

The  CiiAiRMAx.  Senator  Morse. 

Senator  Morse.  I  appreciate  very  much  the  great  skill  of  the  Sen- 
ator from  Florida  in  his  endeavor  to  protect  the  witness. 

Senator  Pepper.  This  witness  has  shown  he  does  not  need  to  be 
])rotected. 

Senator  Morse.  He  only  has  to  answer  my  question  then.  But  I 
want  to  sav  in  support  of  my  question,  Mr.  Chairman,  that  it  is  to 
be  followed  by  other  questions,  and  his  answer  to  this  question  is  of 
great  imi)ortance  in  the  framing  of  subsequent  questions. 

I  simply  want  to  know,  to  reduce  the  question  to  its  simplest  terms, 
Does  the  Secretaiy  of  Lal)or  believe  that  the  President  of  the  United 
States  should  be  allowed  to  seek  an  injunction  from  the  courts  of 
this  country  in  the  case  of  emergency  disputes?  I  think  that  is  a  fair 
question  to  ask  him.  in  view  of  the  fact  that  we  must  consider  the 
provi.sions  of  the  bill  here  that  he  has  sponsored  on  emergency  dis- 
putes, and  in  regard  to  which  I  wish  to  ask  him  a  series  of  questions. 
But  those  questions  will  be  entirely  different  if  I  get  one  answer  to 
my  question  oi-  another  answer  to  my  question,  and  I  think  it  is  quite 
in  ordei",  and  quite  fair,  to  ask  the  Secretary  of  Labor  who,  I  think, 
we  can  fairly  say  is  the  pi-incipal  author  of  the  bill,  whether  or  not  it 
is  his  view  that  the  President  of  the  United  States  should  be  allowed  to 
seek  injunctions  in  emergency  cases  from  the  courts  of  this  country. 
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I  submit  it  is  a  fair  question.  If  the  Secretary  of  Labor — as  I 
said  to  Mr.  Herzog  yesterday,  and  I  think  the  Secretary  of  Labor 
knows  me  well  enough  to  know  that  I  have  no  desire  to  be  unfair — 
wishes  to  say,  "I  prefer  not  to  answer  the  question,"  I  will  accept 
that  as  an  answer  to  my  question  and  proceed  with  another  line  of 
examination. 

Senator  Pepper.  Senator,  I  will  only  submit  this,  if  I  may ;  I  was 
merely  calling  attention  to  the  fact  that  the  whole  controversy  since 
the  beginning  of  the  session  this  morning,  as  it  is  reported  to  me — 
and  I  am  sorry  I  could  not  come  to  hear  it  myself — has  leaned  outside 
of  the  scope  of  this  bill,  and  we  have  been  talking  about  judicial 
matters,  about  the  constitutional  authority  of  the  President  of  the 
United  States,  about  the  statutory  power  of  the  Executive  of  this  coun- 
try, the  Chief  Executive.  That  lies  entirely  outside  the  scope  of  this 
language.  If  the  Senators  wish  to  ask  about  this  language,  why,  of 
course,  the  Secretary  is  prepared,  and  has  already  answered  it. 

He  said  there  is  no  intention,  there  is  no  language  here,  which 
authorizes  an  application  for  an  injunction.  It  is  not  intended  that 
this  language  carry  authority  to  ask  for  an  injunction. 

Now,  to  go  and  ask  the  Secretary  about  a  matter  of  constitutional 
law,  as  to  what  the  President  of  the  L'nitecl  States  may  do,  and  what 
the  courts  of  this  country  may  hold.  I  respectfully  submit  is  outside 
the  scope  of  the  matter  we  are  now  inquiring  into. 

Senator  Morse.  Mr.  Chairman,  may  I  say  to  my  good  friend  from 
Florida,  that  I  most  respectfully  disagree  with  him  and  suggest  that 
his  own  argument  rebuts  itself. 

We  have  before  us  an  emergency  dispute  section.  The  Senator  from 
Florida  has  referred  to  clear  English  language.  The  whole  contro- 
versy, may  I  say  to  the  Senator  from  Florida,  is  what  does  this  sec- 
tion mean.  What  powers  in  it  are  given,  if  any,  to  the  President, 
expressly  or  by  implication? 

Now,  the  chairman  of  this  committee,  while  we  are  discussing  the 
emergency  section  of  the  bill,  has  inserted  into  the  record,  as  it  was 
perfectly  right  and  proper  for  him  to  do.  a  report  in  the  form  of  a 
letter  from  the  Attorney  General,  which  bears  on  the  whole  question 
as  to  what  the  procedure  can  be  under  the  emergency  section  of  this 
bill.  I  do  not  know  how  anything  could  be  more  relevant  to  the  issue 
before  us  than  my  question  on  Presidential  powers  and  the  discus- 
sion of  the  Senator  from  Missouri,  brought  into  this  discussion  by 
reason  of  the  letter  of  the  Attorney  General. 

Senator  Donxell.  Mr.  Chairman,  may  I  supplement  the  observa- 
tions of  the  Senator  from  Oregon  by  saying  this :  This  section,  title 
III,  rather,  deals  with  the  subject  of  national  emergencies.  It  pro- 
poses one  method  of  dealing  with  them,  namely,  that  the  President 
shall  call  upon  the  parties  to  go  back  to  work. 

Now,  the  Secretary  of  Labor  is  here  in  advocacy  of  that  section.  It 
seems  to  me  it  is  entirely  proper  to  ask  him  the  question  that  the 
Senator  from  Oregon  has  asked,  as  bearing  on  whether  or  not  the  plan 
set  forth  herein  is  best  or  whether  some  other  plan  is  best,  tlie  plan  of 
injunction  or  this  plan  of  merely  calling  upon  the  parties  to  go  back 
to  work. 

I  think  the  question  is  entirely  proper  on  that  theory. 

Senator  Douglas.  Mr.  Chairman,  I  would  like  to  say  that  we  have 
here  an  interesting  example  of  the  difference  of  points  of  view  of  law- 
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yers,  and  to  nonlawvers  equally  concerned  in  the  welfare  of  the 
country. 

The  Lawyers  want  to  have  everything  spelled  out  in  statutes.  Those 
of  us  who  are  not  lawyers  who  have  had  some  experience  in  col- 
lective bargaining  prefer  to  set  up  processes  to  get  representatives  of 
workers  and  representatives  of  employers  together  freely  to  bargain 
and  agree  upon  terms,  if  they  can,  and  not  to  lay  down  the  minutia  of 
life,  and  if  I  may  quote  the  Bible,  I  think  there  is  a  passage  that  is 
very  appropriate  here : 

"The  letter  killeth,  but  the  spirit  giveth  life." 

Just  as  in  ordinary  affairs,  people  move  much  better  in  their  rela- 
tions with  others  if  they  are  guided  by  the  principle  of  courtesy  and 
consideration  rather  than  if  they  carry  around  in  their  pockets  a 
volume  of  Emily  Post,  and  try  to  find  the  rule  for  each  specific 
occasion. 

Now,  what  the  Senator  from  Missouri,  and  possibly  the  Senator 
from  Oregon,  would  like  to  have  us  do  is  to  get  an  encyclopedic  edi- 
tion of  Emily  Post,  which  will  prescribe  rules  for  every  conceivable 
occasion,  and  once  you  start  on  that  there  is  no  end  to  it. 

We  on  our  side  prefer  to  set  up  processes,  and  we  trust  to  the  good 
sense  of  both  sides.  The  Senator  from  Oregon  has  been  a  skilled  and 
distinguished  industrial  arbitrator  who  has  rendered  conspicuous  serv- 
ice to  his  country  on  innumerable  occasions,  and  I  am  sure  that  that  is 
precisely  what  he  has  done  when,  as  an  arbitrator  or  mediator,  he  has 
tried  to  get  the  sides  together.  He  has  not  been  a  lawgiver  on  Mount 
Sinai  laying  down  an  industrial  one-thousand-and-ten  commandments. 

Senator  Morse.  Will  the  Senator  from  Illinois  permit  a  facetious 
remark  in  his  reference  to  Emily  Post?  I  thought  from  our  discus- 
sion of  yesterday  it  was  the  Democrats  who  were  carrying  a  copy  of 
Emily  Post  in  their  pocket. 

Senator  Douglas.  We  believe  in  kindness,  and  that  this  should  dic- 
tate one's  actions. 

Senator  Donxell.  Mr.  Chairman,  it  seems  to  me  this  is  an  extremely 
serious  matter,  and  I  see  but  little  to  be  gained  by  a  discussion  of  Emily 
Post  or  any  such  subject  in  this  record.  I  mean  nothing  against 
Emily  Post.  [Laughter.]  The  Senator  from  Illinois  has  stated  the 
position  taken  by  the  Senator  from  Oregon  and  myself  as  an  illustra- 
tion of  the  Biblical  injunction  to  the  effect  that  the  spirit  preserveth 
and  the  letter  killeth. 

I  take  it  that  that  illustration  is  by  no  means  apropos  in  the  slightest. 
On  the  argument  made  by  the  Senator  from  Illinois,  we  would  not 
have  a  Bible ;  we  would  have  nothing  committed  to  writing.  We  have 
the  Sermon  on  the  Mount,  with  all  those  great  principles  that  are  set 
forth. 

Senator  Dougl.\s,  May  I  say  to  the  Senator  from  Missouri,  if  you 
take  the  Sermon  on  the  Mount  you  have  a  guide  for  virtually  every 
act  of  life. 

Senator  Doxxell.  Just  a  moment.  What  we  are  asking  for  here 
is  not  the  minutiae.  There  has  been  no  request  for  that;  but  there  is  a 
request  that,  if  we  mean  that  in  the  settlement  of  a  national-emergency 
strike  the  President  shall  have  the  right  to  ask  for  and  secure  an 
injunction,  that  we  say  so. 

If,  on  the  other  hand,  we  wish  that  in  such  a  case  he  shall  not  have 
that  power,  we  shall  say  so.     Certainly,  this  talk  about  "Emily  Post" 
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and  "the  letter  killeth"  has  no  appropriateness  whatsoever  in  the 
decision  of  whether  we  shall  set  forth  in  plain  unambiguous  language 
that  great  fundamental  principle  of  whether  we  favor  or  do  not  favor 
the  grant  to  the  President  of  the  power  to  secure  an  injunction  from 
the  courts. 

Senator  Neely.  Mr.  Chairman,  can  we  not  go  on  with  the  hearing? 

Senator  Humphrey.  Mr.  Chairman,  I  would  like  to  ask  a  question. 

Senator  Donnell.  Mr.  Chairman,  a  point  of  order. 

There  is  a  question  pending,  and  a  ruling  is  pending. 

The  Chairman.  No  one  has  asked  for  a  ruling,  but  the  Chair  would 
be  happy  to  make  one  if  it  is  asked  for. 

Senator  Donnell.  I  ask  for  it. 

The  Chairman.  The  question  from  the  Senator  from  Oregon  is 
in  order. 

Secretary  Tobin.  Senator  Morse,  I  would  like  to  go  back  to  1932, 
when  this  Congress  passed  the  Norris-LaGuardia  Act,  both  of  the 
authors  being  liberal  Republicans.  The  Senate  was  Republican,  and 
the  President  of  the  United  States  at  the  time  was  Herbert  Hoover. 
There  was  a  ban  placed  upon  all  injunctions  in  labor  disputes,  with 
proviso  making  it  almost  impossible  to  establish  a  set  of  facts  that 
will  enable  anyone  to  get  an  injunction. 

From  1932  to  1940,  under  the  administrations  of  President  Hoover 
and  President  Roosevelt,  this  economy  got  by  w^ithout  any  such  in- 
junctive provision  in  the  law. 

Now,  to  come  to  the  next  question,  your  question  directly,  while 
I  am  not  a  lawyer,  I  know  a  little  bit  about  the  divisions  of  Govern- 
ment, and  I  would  say  that  the  Congress  cannot  circumscribe  the 
constitutional  power  of  the  President  of  the  United  States. 

Our  country  has  lived  175  years  through  many  emergencies,  and  we 
have  lived  witliout  the  power  that  some  members  of  this  committee 
would  like  to  have  placed  in  this  law. 

Does  that  answer  your  question.  Senator? 

Senator  Morse.  No;  I  do  nol  think  it  even  comes  near  it.  My 
question  simply  is :  Do  you'  or  do  you  not  favor  the  President  of  the 
United  States  seeking  an  injunction  from  the  courts  in  a  national- 
emergency  case?  That  is,  if  in  his  opinion,  he  should  seek  one. 
Whether  one  would  agree  to  it  or  not,  I  am  trying  to  see  if  we  can 
reach,  in  the  Senate  of  the  United  States,  some  procedure  on  emergency 
disputes  whicli  will  protect  the  public  interest  and  also  protect  the  in- 
alienable rights  of  both  labor  and  employers. 

Senator  Douglas.  Would  the  Senator  from  Oregon  yield? 

Senator  Morse.  Not  just  yet. 

As  I  understand  it,  Mr.  Secretary,  when  this  administration  bill 
was  drafted — and  correct  me  if  I  am  wrong — you  sat  down  in  confer- 
ence at  one  time,  as  I  underhand  it,  with  at  least  some  of  the  following 
people  :  The  Attorney  General,  Mr.  Herzog,  and  I  believe,  Mr.  Clifford, 
and  I  am  not  sure  if  others  were  in  attendance,  and  at  least  informally 
agreed  upon  the  framework  of  this  bill. 

Now,  it  is  also  my  understanding,  and  I  want  you  to  correct  me  if 
I  am  wrong,  that  as  a  result  of  that  conference  you  thought  you  were 
drafting  and  submitting  a  bill  which  did  not  provide  for  the  use  of 
the  injunction  in  emergency  disputes. 


LABOR   RELATIONS  293 

Now.  we  have  a  letter  from  the  Attorney  General  which  is  subject 
to  many  interpretations,  I  think,  but  subject  to  one  interpretation 
that  at  least  you,  and  whoever  at  tlint  conference  a<2;i'eed  with  you,  were 
in  error  as  to  their  views  as  to  whether  or  not  the  injunctive  process 
is  made  impossible  under  tliis  bill.  So  I  repeat,  I  simply  w^ant  to 
know  whether  or  not  you  think  the  President  should  exercise  such 
injunctive  process  in  emergency  disputes  under  any  circumstances. 

Senator  Douglas.  Mr.  Chairman,  may  I  make  a  parliamentarian 
inquiry? 

The  Chairman.  Parliamentary  inquiry  is  in  order. 

Senator  Douglas.  Is  the  Senator  from  Oreo;on  asking  the  Secretary 
of  Labor  in  his  opinion  as  a  general  proposition,  or  is  he  asking  him 
whether  such  injunctive  power  should  be  included  in  the  bill  under 
discussion?  I  thought  the  Secretary  was  testifying  on  the  bill  under 
discussion  rather  than  testifying  about  his  general  opinion  of  the 
constitutional  powers  of  the  President. 

Senator  Morse.  If  it  will  help  the  Senator  from  Illinois  to  figure 
out  what  the  Senator  from  Oregon  is  seeking  to  elicit  from  this  "fit- 
ness, let  me  tell  him  what  my  next  question  will  be.  If  the  Secretary 
answers  no,  I  shall  then  ask  him  if  he  does  not  think  we  ought  to  put 
sucli  language  in  the  bill.  If  his  answer  is  yes,  I  shall  then  ask  him 
if  lie  does  not  think  we  should  put  such  language  in  the  bill. 

Senator  Douglas.  Well,  could  you  not  proceed  to  the  second  ques- 
tion by  omitting  the  first  question? 

Senator  Morse.  Oh,  no ;  I  think  we  are  entitled  to  know  what  the 
Secretary's  position  is,  if  he  wishes  to  give  it.  That  is  discretionary 
with  liim  with  respect  to  the  first  question. 

Senator  Douglas.  The  Senator  from  Oregon  is  a  very  able  lawyer. 
May  I  address  a  parliamentary  inquiry  to  him? 

Senator  Morse.  If  I  can  answer  it,  I  will  try  to  do  so. 

Senator  Douglas.  Does  the  Senator  believe  a  statute  ])assed  by 
Congress  can  modify  the  Constitution  of  the  United  States? 

Senator  Morse.  My  answer  is  that  if  you  put  language  in,  even  in 
the  affirmative  or  negative,  we  will  get  a  Supreme  Court  decision  in 
the  due  course  of  time  as  to  whether  or  not  that  language  encompasses 
or  violates  the  constitutional  powers  of  the  President,  and  I  say  to 
the  Senator  from  Illinois,  I  think  the  time  has  come  to  find  that  out. 

Senator  Douglas.  Haven't  we  had  a  decision  in  the  United  Mine 
Workers  case? 

Senator  Morse.  Not  apropos  of  the  problem  we  are  talking  about. 

Senator  Pepper.  Let  us  go  ahead  with  the  question. 

Senator  Morse.  The  Mine  Workers  case,  I  repeat,  came  up  under 
the  War  Powers  Act. 

The  Chairman.  Will  you  repeat  your  question,  Senator? 

Senator  Morse.  The  AVar  Labor  Disputes  Act. 

Let  us  even  get  it  down  to  fewer  words,  if  I  can.  Mr.  Tobin,  just 
simply  this,  do  you  think  tlie  President  of  the  United  States  should 
ask  for  an  injunction  in  emergency-dispute  cases? 

Senator  Doucjlas.  It  is  a  general  question. 

Senator  Morse.  A  general  question. 

Secretarv  Tobix.  Seuatoi".  what  do  you  mean  by  an  "emergency- 
dispute  case" ? 
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Senator  Morse.  Any  emergency-dispute  case  that  can  arise  under 
title  III. 

Secretary  Tobin.  Would  you  cite  a  specific  case  to  me? 

Senator  Mokse.  Coal. 

Secretary  Tobin.  Any  coal  strike? 

Senator  Morse.  Weil,  one  that  the  President  thought  was  bad 
enough  so  that  he  might  want  to  ask  for  an  injunction. 

Secretary  Tobin.  Well,  we  went  through  1932  to  1940  with  repeated 
coal  strikes  in  all  of  the  areas  in  the  United  States  under  the  Norris- 
LaGuarclia  Act  again,  as  I  say,  paSvSed  by  a  Republican  United  States 
Senate  and  signed  by  President  Hoover,  and  the  economy  was  not 
adversely  affected. 

Senator  Morse.  Is  that  your  answer  to  my  question  ? 

Secretary  Tobin.  I  favor  this  law  as  it  is  written,  Senator. 

Senator  Morse.  Do  you  or  do  you  not  think  the  President  should 
exercise  that  power? 

Secretary  Tobin.  I  do  not  favor  circumscribing  the  constitutional 
powers  of  the  President  of  the  United  States.  I  will  say  this  to  you 
in  a  broad  answer:  No  President  of  the  United  States  is  ever  going 
to  permit  the  economy  of  the  United  States  to  be  brought  to  its  knees. 

Senator  Donnell.  I  have  a  point  of  order.  He  can  answer  that 
"yes"  or  "no".  Does  he  favor  the  President's  asking  for  an  injunction 
in  the  case  of  a  national  emergency  i    He  can  say,  "yes"  or  "no". 

The  Chairman.  The  Chair  would  rule  that  we  cannot  tell  the 
witness  how  he  wishes  to  answer,  and  if  we  cannot  get  our  own  answer, 
why,  whether  it  is  affirmative  or  negative  from  what  he  said — I  got 
it  very  definitely  in  my  mind — but  if  others  would  want  to  try  again, 
Seantor  Morse,  I  would  be  delighted  to  have  you  do  that. 

Senator  Morse.  I  wish  I  had  a  mind  as  good  as  yours,  because  I  did 
not  get  it. 

Secretary  Tobin.  I  w411  repeat  it  again.  Senator.  I  said  no  Presi- 
dent of  the  United  States  is  going  to  permit  the  economy  of  this 
country  to  be  brought  to  its  knees  in  a  great  emergency. 

Senator  Morse.  I  am  not  going  to  put  words  in  your  mouth.  I 
think  you  and  I  understand  each  other  with  respect  to  the  situation 
in  which  you  find  yourself,  but  I  am  going  to  put  in  the  record  my 
interpretation  of  your  remark,  and  that  is  that  apparently  you  would 
not  oppose  the  exercise  of  the  injunction  in  emergency  disputes  if 
the  President  asked  for  it. 

Secretary  Tobin.  That  does  not  necessarily  mean  an  injunction. 
The  President  might  handle  the  situation  differently. 

Senator  Donnell.  I  have  two  points  of  order.  Mr.  Chairman.  We 
cannot  hear  both  Senators  and  the  witness  at  the  same  time. 

The  Chairman.  I  think  the  witness  was  making  a  very,  very  good 
statement. 

Senator  Donnell.  Could  we  have  it  read  ? 

(Record  read  as  requested.) 

The  Chairman.  Now,  Senator  Douglas. 

Senator  Douglas.  Well,  the  Secretary  said  it  better  than  I  could 
say  it  but  the  imputation  that  the  Senator  from  Oregon  casts  upon 
the  answer  of  the  Secretary  of  Labor  was  somewhat  gratuitous,  and 
his  interpretation  of  the  Secretary's  statement  was  rather  forced. 
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Senator  Morse.  May  I  say  to  my  good  friend  from  Illinois  that  it 
is  always  proper,  if  one  cannot  nnderstand  the  reply  that  the  witness 
made,  to  find  out  what  he  thinks  his  meaning  in  it  is,  and  to  make 
his  interpretation  of  it,  and  then  the  witness  can  clarify  if  he  wants 
to.  All  1  did  was  to  make  an  interpretation  of  what  I  thought  his 
language  meant,  and  I  am  perfectly  willing  to  let  the  record  speak 
for  itself,  and  also  speak  for  the  fact  that  it  is  perfectly  obvious 
here  that  the  administration,  as  the  Senator  from  Illinois — and  I  do 
not  want  him  to  suffer  any  heart  attack  from  my  saying  that  1  am 
in  agreement  on  anything  with  him — but  I  want  to  say  that  I  am 
certainly  in  agreement  with  the  Senator  from  Illinois  on  the  point 
that  ap[)arently  here  the  administration  is  telling  the  public,  through 
the  Attorney  GeneraTs  letter,  '"Well,  we  will  protect  you  with  injunc- 
tions'' through  a  bill  seeking  to  give  labor  the  impression  that  it  is 
not  going  to  be  used. 

Well,  it  is  nice  if  you  can  work  both  sides  of  the  street  and  get  by 
with  it ;  but,  query,  can  you? 

Senator  Aiken.  May  I  ask  a  clarifying  question?  This  is  a  ques- 
tion to  clarify  my  own  mind  only.  The  witness  states  that  he  thinks 
the  President  could  control  the  situation  without  recourse  to  the 
courts.  Does  he  mean  that  the  President,  in  a  case  of  emergency, 
could  exercise  the  use  of  force  to  control  the  situation  without  going 
to  the  courts  ? 

Secretary  Tobix.  That  would  be  up  to  the  President,  and  I  cannot 
predict  what  the  present  President  would  do  under  such  circumstances, 
or  what  unj  future  President  would  do. 

Senator  Aiken.  The  Avitness  referred  to  other  means.  I  was  won- 
dering what  other  means  the  President  could  employ  in  a  case  of  a 
grave  emergency  created  by  a  work  stoppage  in  a  critical  industry,  such 
as  the  railroads  or  the  coal  mines. 

Secretary  Tobin.  Well,  Senator,  I  have  not  had  the  time  to  study 
out  such  a  plan.  I  should  imagine,  if  such  a  situation  arose,  it  would 
take  some  time  to  plan  such  a  situation ;  and  I  cannot  do  it  on  the  spur 
of  the  moment  here  before  this  committee. 

Senator  Aiken.  Supposing  time  were  not  available  ?  Suppose  there 
was  no  time  available?  Would  the  witness  approve  of  the  President's 
exercising  the  use  of  force  to  control  the  work  stoppage  in  a  critical 
industry  in  the  interests  of  national  safety  and  welfare  ? 

Secretaiy  Tobin.  As  I  have  said,  I  have  not  had  time  to  figure  out 
just  what  methods  would  be  used  in  a  grave  national  emergency  of 
that  kind. 

Senator  Donnell.  Mr.  Chairman,  may  I  ask  the  Secretary,  does  he 
have  in  mind,  perhaps,  among  the  possible  means  that  the  President 
might  use  the  drafting  of  the  workmen  into  the  Army  of  the  United 
States,  that  type  of  force? 

Secretary  Tobin.  I  think  at  this  time  probably  the  statement  of  the 
able  Senator  from  Florida  the  other  day  might  be  injected  into  the 
record. 

Senator  Aiken.  Mr,  Chairman,  may  I  ask  another  question? 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  Is  that  an  answer  to  my  question,  Mr.  Secretary? 
I  asked  a  question  that  I  thought  could  be  answered.  If  you  do  not 
have  that  in  mind  as  one  of  the  means,  we  would  like  to  know  it.    If 
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you  do  have  it  in  mind  as  one  of  the  means,  I,  for  one,  would  like  to 
know  it. 

Secretary  Tobtn.  That  is  a  decision  that  would  have  to  be  made  by 
the  President  of  the  United  States.  It  is  a  decision  that  I  could  not 
make  as  Secretary  of  Labor  and  I  do  not  think  that  I  am  in  any  posi- 
tion to  answer  what  the  present  President  of  the  United  States  or  what 
any  future  President  of  the  United  States  would  do  in  order  to  handle 
an  emerjrency  situation. 

Senator  Donnell.  Well,  when  you  referred  to  other  means  that 
might  be  used  by  the  President,  you  had  nothing  in  mind;  is  that 
correct?    Nothing  specific  at  all ;  is  that  correct? 

Secretary  Tobtn.  Such  means  as  would  be  sufficient  to  take  care  of 
the  situation  at  the  time  the  emergency  arose. 

Senator  Donnell.  You  have  no  specific  means  in  mind  at  all? 

Secretary  Tobin.  I  have  no  specific  suggestions  to  make. 

Senator  Taft.  As  Secretary  of  Labor  the  President  would  certainly 
ask  your  advice,  Mr.  Tobin,  however,  and  you  have  to  advise  liim. 

Would  you,  in  the  event  of  a  dire  national  emergency,  a  complete 
stoppage  of  all  coal  production,  advise  him  to  seek  an  injunction  if 
3^ou  could  find  no  other  remedy? 

Secretary  Tobin.  I  would  advise  the  President  depending  entirely 
upon  the  set  of  circumstances,  and  since  we  have  no  specific  case  before 
us,  I  think  we  should  follow  the  great  advice  of  Will  Davis — and  I  look 
upon  liim  as  one  of  the  great  men  in  the  field  of  labor  of  this  country. 
His  philosoi>hy  is  sound,  and  if  it  isn't  sensible  to  spell  out  the  law  in 
advance,  according  to  Davis,  it  is  not  sensible  for  me  as  Secretary  of 
Labor  to  spell  out  here  how  an  emergency  situation  should  be  handled 
in  the  future. 

The  Chairman.  Senator  Morse. 

Senator  Morse.  I  have  a  series  of  questions  on  other  features  of 
your  testimony. 

I  am  going  to  submit  to  you  in  writing  a  good  many  questions  on 
technical  points,  but  there  are  certain  questions  which  I  think  are 
definitely  related  to  public  policy  on  wliich  I  think  the  record  ought  to 
be  public. 

I  want  to  check  up  on  the  citation,  but  on  this  matter  of  whether  or 
not  the  Norris-La  Guardia  Act  is  applicable  to  the  Government  in 
cases  not  falling  under  powers  exercised  in  accordance  with  the  War 
Powers  Act,  I  think  we  should  read  United  States  v.  American  Fed- 
eration of  Musicians. 

My  recollection  of  that  case — and  I  don't  want  to  be  bound  by  this 
recollection  if  a  reading  of  it  would  prove  to  the  contrary — is  that  the 
Supreme  Court  confirmed  the  holding  of  a  lower  court  that  the  Norris- 
La  Guardia  Act  does  apply  to  injunctions  sought  by  the  Government, 
but  I  tliink  that  my  recollection  is  that  they  are  talking  there  about  a 
type  of  case  that  does  not  arise  under  the  War  Powers  Act. 

Now  these  other  questions  I  will  finish  just  as  quickly  as  I  can,  Mr. 
Secretary.  One  of  the  difficult  prol)lems  presented  to  the  National 
Labor  Relations  Board  before  the  enactment  of  the  Taft-Hartley  Act 
was  what,  if  any,  means  existed  under  Federal  law  for  assuring  em- 
ployees under  a  closed-shop  contract  that  at  some  time  during  the  life 
of  that  contract  they  would  be  protected  in  the  right  to  ask  for  a 
change  of  representation. 
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That  brings  np,  of  course,  that  whole  line  of  so-called  dual  unionism 
cases.  My  question  is,  Do  you  think  that  if  the  (Tovernment  sanc- 
tioned the  closed  sliop,  it  should  provide  in  the  law  some  language 
which  Avill  pi-otect  the  employees  in  their  democratic  rights  under  a 
closed-shop  contract  to  seek  another  representative  at  some  appro- 
priate time,  such  as  the  last  80  or  GO  days  of  the  life  of  the  contract? 

Secretary  Tobix.  Well,  Senator,  there  are  under  the  former  rulings 
of  the  Board,  I  think,  many  cases  that  show  that  the  employees  are 
amply  protected  and  that  their  freedoms  are  preserved.  Under  those 
rulings  of  the  Board,  a  man  in  a  closed  shop  would  have  the  right  to 
go  out  and  politically  engage  internally  in  the  organization  to  affect 
a  change  to  another  organization.  Then  in  the  event  that  a  closed 
sho])  agreement  was  written  with  the  union  that  he  was  opposing,  his 
I'ights  v\()uld  be  protected  under  those  rulings  of  the  Board. 

Senator  Morse.  Well,  assuming  that  is  the  ruling  of  the  Board 

Secretary  Tobix.  I  promised  to  submit  the  cases  in  the  record  last 
Monday.  Senator  Morse. 

Senator  Mors?:.  Assuming  that  that  is  the  ruling  of  the  Board,  is 
there  any  objection  then  to  placing  in  the  statute  language  which  will 
guarantee  that  right  to  the  Avorker  so  that  he  will  not  be  forced  into  the 
position,  if  he  is  thrown  out  of  the  union  by  his  leaders  for  so-called 
dual  unionism,  of  resorting  to  litigation  in  order  to  protect  his  rights, 
but  rather  the  member  can  simply  ask  to  have  a  finding  of  an  unfair 
labor  practice  on  the  part  of  tlie  employer  or  union  ? 

Secretary  Tobix.  Well,  that  has  be'on  tlie  method  that  has  been  used 
and  it  has  been  an  unfair  labor  practice  declared  on  the  part  of  the 
employer,  and  I  would  say  that  the  decisions  of  the  Board  make  it 
very  clear  that  it  would  be  an  unfair  labor  practice  for  an  employer 
to  remove  from  his  position  a  man  who  was  engaged  in  political  ac- 
tivity for  a  labor  organization  that  lost. 

The  procedure  is  that  the  labor  organization  wdiich  wins  says  to 
the  employer,  "He  is  not  a  member  of  our  organization  and  under 
our  contract  we  demand  that  he  be  removed,"  and  the  Board  in  those 
cases  has  protected  the  employee.  I  say  it  is  unnecessary  to  write  it 
into  the  law  because  these  decisions  that  I  refer  to  were  handed  down 
under  the  Wagner  Act  prior  to  the  enactment  of  the  Taft-Hartley 
law. 

Senator  Taft.  A  very  limited  field,  Mr.  Secretary,  just  solely  the 
case  of  the  last  30  days  before  a  fight  of  two  unions.     Isn't  that  correct  ? 

Senator  Morse.  It  is  my  understanding  of  the  case.  I  think  we  are 
in  such  a  conflict,  Mr.  Secretary,  over  the  question  of  the  closed  shop 
that  we  ought  to  do  whatever  is  proper  and  necessary  to  disabuse  the 
public  mind  of  the  fear  that  closed  shops  inevitably  lead  to  abuses. 

I  happen  to  be  one  who  believes  that  under  the  conception  of  freedom 
of  contract  if  an  employer  and  union  w\ant  to  enter,  voluntarily  and 
without  duress  and  coercion,  into  a  closed-shop  contract,  they  ought 
to  be  allowed  to  do  it,  but  at  the  same  time  I  recognize  that  we  as  a 
Government  have  the  duty,  it  seems  to  me,  of  preventing  the  abuses 
which  can  creep  out  under  the  exercise  of  that  freedom  of  contract 
principle. 

For  the  life  of  me  I  see  no  objection  to  writing  into  the  statute 
language  that  will  assure  both  the  public  and  the  workers  that  there 
is  a  prohibition  against  the  type  of  action  which  many  closed-shop 
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unions  have  been  guilty  of,  throwing  men  out  because  all  the}^  sought 
was  to  exercise  the  right  to  seek  other  representation. 

Senator  Douglas.  May  I  address  an  inquiry  to  the  Senator  from 
Oregon  ? 

Senator  Morse.  If  I  can  answer  it,  I  will  be  glad  to. 

Senator  Douglas.  Is  it  not  true  the  Labor  Relations  Board,  in  the 
so-called  Rutland  case,  has  held  that  the  employer  should  not  so 
discharge  a  man  upon  reqiiest  of  a  union  ? 

Senator  Morse.  But  I  don't  have  to  tell  the  Senator  from  Illinois 
that  it  is  quite  a  different  thing  to  have  a  case  here  and  there  applicable 
to  a  plant  or  two,  and  not  have  a  bad  practice  continued  irrespective 
of  a  decision  of  the  National  Labor  Relations  Board. 

Senator  Douglas.  You  want  to  have  it  spelled  out  in  the  statute; 
that  is,  you  want  to  transform  industrial  common  law  into  national 
statute  law. 

Senator  Morse.  To  a  certain  extent  where  you  need  to  do  it  in 
order — to  be  very  frank  with  the  Senator  from  Illinois — to  give  the 
public  assurance — the  Court  said  the  jniblic  has  an  interest  in  these 
matters — that  the  Government  has  by  statute  decreed  that  certain 
abuses,  certain  conduct  that  constitutes  abuses,  shall  not  be  practiced. 

I  think  it  becomes  a  matter  of  degree,  and  I  tliink  it  becomes  a 
matter  of  judgment,  and  in  my  judgment  in  this  instance  you  don't 
go  too  far  and  you  don't  exercise  bad  judgment  if  you  write  into  the 
statute  the  type  of  prohibition  that  we  wrote  in  on  this  point  in  the 
conmiittee  bill  as  it  went  to  the  floor  of  the  Senate  in  1947. 

I  can't  speak  for  labor,  but  I  just  have  a  feeling  that  tliey  would 
have  much  preferred  that  language  to  the  union-shop  language  that 
get  into  the  Taft-Hartley  bill.  Labor  knows  that  in  the  writing 
of  this  legislation  constant  compromises  are  going  to  liave  to  be 
made,  and  I  am  one  who  believes  that  the  bill  presented  by  the  admin- 
istration now  before  us  hasn't  a  ghost  of  a  chance  of  getting  through 
the  Senate  of  the  United  States  without  some  conscionable  com- 
promises being  written  into  it.  So  I  am  going  to  go  through  a  ]ieriod 
of  time — may  I  say  to  my  good  friend  from  Illinois — where  I  expect 
a  lot  of  brickbats  from  labor.  I  am  going  to  try  to  work  out  some 
compromises  in  this  bill  that  in  my  judgment  will  remove  what  I 
consider  to  be  serious  disadvantages  of  the  Taft-Hartley  Act.  and 
at  the  same  time  protect  the  legitimate  rights  of  labor.  But  labor 
isn't  going  to  write  this  ticket  because  the  ticket  is  only  going  to  be 
written  by  a  counting  of  noses,  and  unless  I  can't  count  the  votes,  as 
of  today  the  votes  aren't  there  to  pass  this  bill. 

Secretary  Tobin.  Well,  Senator,  I  would  like  to  submit  here  about 
six  cases  of  the  National  Labor  Relations  Board,  decisions  that  were 
handed  down  under  the  Wagner  Act,  under  which  the  Board  pro- 
tected workers,  at  least  one  or  two  of  the  cases  under  the  exact  set 
of  circumstances  that  you  have  laid  down,  and  more  than  for  just  a 
30-day  period. 

It  would  take  but  a  moment  to  read  this  decision  which  would 
show  that  the  Board  has  made  decisions  that  would  protect  employees 
in  such  cases : 

But  the  mere  fact  that  all  closed  shops  are  not  unlawful  by  virtue  of  the 
proviso  is  no  reason  for  holding  that  closed  shops  may  be  made  perpetual 
because  validly  initiated  pursuant  to  the  proviso — to  sustain  the  contention  of 
the  respondent  and  the  A.  F.  of  L.  local  would  be  to  enforce  a  closed  shop  for 
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an  unreasonable  pei-iod,  indeed  for  an  indefinitely  long  period,  or  perhaps  even 
in  perpetuity.  EtTectuatiou  of  the  basic  policies  of  the  act  requires,  as  the  life 
of  the  collective  contract  draws  to  a  close,  that  the  employees  be  able  to 
advocate  a  change  in  their  affiliation  without  fear  of  discharge  by  an  employer 
for  so  doing. 

That  is  the  end  of  the  quotation.  Senator  Taft  was  right  in  his 
statement  that  it  is  as  the  contract  is  drawing  to  a  close,  and  probably 
in  the  last  30  days,  so  I  would  like  to  have  that  in  the  record. 

Now  I  would  like  to  submit  this  for  the  record.  There  are  about, 
I  think,  five  Board  cases  along  comparable  lines. 

(The  document  referred  to  is  as  follows :) 

THE  CLOSED  SHOP 

The  national  labor  policy  of  the  United  States  is  based  upon  free  collective 
bargaining.  As  I'resident  Truman  stated  in  his  state  of  the  Union  message 
on  Jaiuiary  0,  1947  : 

"During  the  last  decade  and  a  half,  we  have  established  a  national  labor 
policy  in  this  country  based  upon  free  collective  bargaining  as  the  process  for 
determining  wages  and  working  conditions. 

"This  is  still  the  national  policy.  It  should  continue  to  be  the  national 
policy." 

Both  the  Wagner  Act  and  the  Taft-Hartley  Act  stated  that  it  is  the  policy  of 
the  United  States  to  encourage  the  practice  and  procedure  of  collective  bargain- 
ing.   That  is  still  the  national  labor  policy  under  the  bill  you  are  considering. 

There  is.  however,  no  justification  for  limiting  unnecessarily  the  right  of 
free  collective  bargaining.  The  area  of  collective  bargaining  should  remain 
as  wide  and  as  free  of  restrictions  as  is  consistent  with  the  general  public  interest. 
Scattered  abuses  should  not  be  the  basis  for  the  enactment  of  Federal  legislation 
unduly  restricting  collective  bargaining.  Legislating  for  extreme  cases  means 
enacting  bad  law.  It  also  means  circumscribing  the  rights  of  the  many  because 
of  the  abuses  of  the  few.    That  is  unfair,  unnecessary,  and  undemocratic. 

The.se  statements  are  all  applicable  to  legislation  affecting  the  closed  shop. 
There  is  no  doubt  that  there  are  some  abuses  of  the  closed  shop,  but  they  are 
not  sufficiently  wide.spread  to  warrant  outlawing  this  form  of  union  security  or 
unduly  restricting  it.  Against  a  few  abuses  must  be  balanced  the  public  biene- 
fit  from  decades  of  peaceful  industrial  relations  under  closed  shop  contracts. 
Against  a  few  abuses  and  the  rights  of  the  minority  must  be  weighed  the  many 
benefits  and   the   rights  of  the   majority. 

Messrs.  Golden  and  Ruttenberg  state  in  the  Dynamics  of  Industrial  Democracy 
(1942),  at  pages  210,  211-212,  and  213,  the  justification  for  the  closed  shop. 

"Management  generally  cannot  contend — with  either  logic  or  justice — that 
it  is  unfair,  un-American,  or  nondemocratic  to  abridge  an  individual  employee's 
'right'  to  be  nonunion  in  a  given  bargaining  unit  where  a  majority  of  the  em- 
ployees are  iniion  menihei'S.  The  general  welfare  of  a  majority  of  employees 
requires  100  percent  union  membership  because  their  welfare  is  dependent  upon 
the  strength  of  the  ifnion.  And  the  union  strength  is  determined  by  the  all- 
inclusiveness  of  its  membership  *  *  *  rpj^^  union  shop,  therefore,  is  de- 
manded by  organized  labor  not  alone  on  democratic  principles  but  to  promote  the 
general  welfare  of  its  members. 

"Industrial  democracy  is  predicated  upon  the  principle  of  majority  rule  in  no 
less  a  degree  than  is  America's  iKjlitical  democracy.  Congress  wrote  this  prin- 
ciple into  the  Nation  Labor  Relations  Act"  (p.  210). 

"It  is  practical  for  only  one  union  to  represent  any  given  group  of  workers. 
The  minority  nonmembers  cannot  express  tkeir  views  or  exert  their  influence 
through  another  union,  because  neither  the  law  nor  management  recognizes  a 
minority  union.  All  workers  in  a  given  unit  have  to  be  represented  by  one  bar- 
gaining agency.  Thus  the  only  way  the  minority  workers  can  express  their 
views  and  exert  their  influence  is  through  union  membership  *  *  *.  Mem- 
bership in  the  union  as  a  condition  of  employment,  therefore,  is  an  e.ssential 
requirement  of  industrial  democracy  in  order  to  assure  all  workers  a  voice  in  the 
determination  of  their  conditions  of  employment"  (pp.  211-212). 

"Lastly,  it  is  a  basic  principle  of  industrial  democracy  that  those  who  share  its 
benefits  nuist  assume  the  responsibility  of  securing  tliem.  This  principle  has 
its  counterpart  in  a  political  democracy ;  namely,  those  who  enjoy  its  freedom 
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must  assume  the  responsibilities  of  jt.  *  *  *  The  wage  increases,  shorter 
hours,  and  other  benefits  secured  by  the  majority  in  the  contract  are  enjoyed 
likewise  by  the  minority.  *  *  *  ^he  benefits  *  *  *  are  shared  in  equally 
by  the  minority  nonmembers.  Consequently,  it  is  a  requirement  of  industrial 
democracy  that  all  of  its  beneficiaries  assume  their  share  of  the  burdens"  (p.  213) . 

The  question  is  often  asked,  however,  whether  the  closed  shop  is  not  coercive. 
There  is,  of  course,  the  valid  answer  that  no  individual  worker  has  an  absolute 
right  to  work  in  any  particular  shop.  If  he  does  not  wish  to  become  a  union 
membei',  he  can  work  in  a  nonunion  shop.  There  is  also,  of  course,  the  valid 
answer  that  industrial  democracy  requires  that  the  majority  of  the  employees 
and  the  employer  be  allowed  jointly  to  determine  the  terms  and  conditions  of 
employment  in  the  plant.  The  principle  of  majority  rule  is  a  well-established 
foundation  of  our  Government.  It  is  clear,  however,  that  the  closed  shop  is  a 
form  of  coercion.    To  quote  again  Messrs.  Golden  and  Ruttenberg : 

"Of  course,  it's  coercion.  That's  what  all  the  argument  is  about :  The  right 
to  force  someone  to  do  something  against  his  will.  But  this  is  not  a  legitimate 
objection  to  the  union  .shop,  as  coercion  is  the  fundamental  basis  of  organized 
society.  In  fact,  civilization  can  be  said  to  have  attained  maturity  when  men 
became  intelligent  enough  to  order  their  affairs  and  compel  the  recalcitrant 
man,  the  ignorant  man,  to  submit  to  certain  compulsory  rules  for  the  common 
good  of  all  men.  I  cannot  drive  through  a  red  light,  although  I  have  enough 
good  sense  not  to  carelessly  drive  through  an  intersection ;  but,  because  other 
men  lack  such  sense,  for  the  common  good  I  am  coerced  into  stopping  for  a  red 
light,  although  no  cars  may  be  coming  from  the  opposite  direction.  The  essen- 
tial difference  between  a  democracy  and,  say,  Hitler's  government  is  that  in 
the  former  a  majority  do  the  coercing  or  if  the  action  is  unanimous  it  is  self- 
imposed  ;  while  under  Hitler  the  minority  is  doing  the  coercing,  and  though 
an  action  may  be  generally  approved  by  the  people  it  is  forced  on  them  from  the 
top"   (p-  217). 

It  should  be  carefully  noted  that  the  I>ill  before  the  committee  does  not 
require  clo.sed-shop  contracts.  It  merely  pt^rniits  them,  as  did  the  Wagner  Act. 
Before  the  Wagner  Act  was  enacted,  closed-shop  contracts  had  existed  in  the 
United  States  for  many  decades  without  restriction.  The  Wagner  Act  limited 
the  right  of  employees  and  unions  to  enter  into  such  agreements.  It  limited 
this  right,  however,  only  in  the  areas  where  abuses  and  the  necessity  for  indus- 
trial democracy  required  svich  limitation.     This  bill  does  the  exact  same  thing. 

Thus,  whereas  before  the  Wagner  Act  any  employer  and  any  union  could  enter 
into  a  closed-shop  contract,  under  the  Wagner  Act  and  this  bill,  such  an  agree- 
ment is  valid  only  if  made  with  a  labor  organization  which  is  not  company- 
assisted  or  dominat-ed  within  the  meaning  of  the  act  and  which  is  the  collective- 
bargaining  i-epresentative  of  the  majority  of  the  employees  in  an  appropriate 
unit  at  the  time  of  the  consummation  of  the  contract.  This  reqnii'enient  is  con- 
tained in  the  ])rovis<»  to  section  8  (,">)  of  the  National  Labor  Relations  Act.  Dis- 
charges for  failure  to  join  or  maintain  membership  in  a  labor  organization  are 
unfair-labor  practives  unless  pursuant  to  a  valid  closed-shop  contract  which 
meets  the  requirements  of  this  provision.  See  International  Association  of 
Mdchinhts  v.  2V.  L.  R.  B.  (311  U.  S.  72)  ;  N.  L.  R.  B.  v.  Electric  Vncnum  Clean- 
ing Co.  (315  U.  S.  685). 

In  addition,  under  the  Wagner  Act  and  under  the  bill  now  before  this  com- 
mittee there  are  further  safeguards  protecting  the  rights  of  individual  employees 
against  some  of  the  abuses  of  the  closed  shoi>  Thus,  in  WalJace  Corporation  v. 
ISl.  L.  R.  B.  (323  U.  S.  248),  the  Board  and  both  the  circuit  court  of  appeals 
and  the  Supreme  Court  held  that  it  was  an  unfair-labor  practice  for  an  employer 
and  a  union  to  enter  into  a  closed-shop  contract  knowing  that  rival  union  mem- 
bers were  not  to  be  allowed  to  join  the  contracting  union  but  were  to  be  discharged 
instead.     In  that  case  the  Court  said  at  pages  255-256 : 

"The  duties  of  a  bargaining  agent  selected  under  the  terms  of  the  act  extend 
beyond  the  mere  representation  of  the  interests  of  its  own  group  members.  By  its 
selection  as  bargaining  representative,  it  has  become  the  agent  of  all  the 
employees,  charged  with  the  respc  nsibility  of  representing  their  interests  fairly 
and  impartially.  Otherwise,  employees  who  are  not  members  of  a  selected  union 
at  the  time  it  is  chosen  by  the  majority  would  be  left  without  adequate  represen- 
tation. No  employee  can  be  deprived  of  his  employment  because  of  his  prior 
afiiliatif)n  with  any  iiarticular  union.  The  Labor  Relations  Act  was  designed  to 
wipe  out  such  discrimination  in  industrial  relations.  Numerous  decisions  of 
this  Court  dealing  with  the  act  have  e.stablshed  beyond  doubt  that  workers  shall 
»'Ot  be  discriminatorily  discharged  because  of  their  affiliation  with  a  union.     We 
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do  not  construe  the  provision  authorizins  a  closed-shop  contract  as  indicating 
an  intention  ou  the  part  of  Congress  to  autliorize  a  majority  of  workers  and 
a  company,  as  in  tlic  instant  case,  to  penalize  minority  gronps  of  worliers  by 
depriving  them  of  that  full  freedom  of  association  and  self-organization  which  it 
was  the  prime  pnrpose  of  the  act  to  protect  for  all  workers.  It  was  as  much  a 
deprivation  of  the  ri,u'lits  of  tliese  minoi-ity  employees  for  the  company  discrim- 
inatorily  to  discharge  them  in  collaboration  with  Independent  as  it  would  have 
been  had  the  company  done  it  alone."' 

The  r.o.ird  lias  also  hold  in  Matter  of  h'lithnid  Court  Owners,  Inc.  (44  N.  L.  R. 
B.  587),  th.Mt  a  closed-shop  conti'act  <'annot  be  utilized  to  interfere  with  the 
right  of  empiiiyet^s  to  select  a  new  bargaining  representative.  In  that  case  the 
Board  said  at  pages  594-596: 

'•But  the  mere  fact  that  all  closed  sliops  are  not  unlawful,  by  virtue  of  the 
pi'oviso,  is  no  reason  for  holding  that  closed  shops  may  be  made  perpetual  because 
validly  initiated  pursuant  to  the  proviso.  *  *  *  to  sustain  the  contention 
of  the  respondent  and  the  A.  F.  of  L.  local  would  be  to  enforce  a  closed  shop  for 
an  mireasonable  period,  indeed  for  an  indefinitely  long  period  or  perhaps  even  in 
perpetuity.  *  *  *  ElTet'tuation  of  the  basic  policies  of  the  act  requires,  as 
the  life  of  the  collective  contract  draws  to  a  close,  that  the  employees  be  able  to 
advocate  a  change  in  their  affiliation  without  fear  of  discharge  by  an  employer 
for  do  doing." 

See  also  Matter  of  Portland  Lumber  Mills  (64  N.  L.  R.  B.  159)  ;  Matter  of  Fed- 
eral Engineerhiff  Co..  Inc.  (60  N.  L.  R.  B.  592),  enforced  (153  F.  (2d)  233  (C.  A. 
A.  6) )  ;  N.  L.  R.  B.  Twelfth  Annual  Report  (for  the  fiscal  year  ended,  June  30, 
1947),  page  30. 

The  Board  held  in  Matter  of  Monsieur  Henri  Wines,  Ltd.  (44  N.  L.  R.  B.  1310), 
that  an  employee  cannot  be  discharged  pursuant  to  a  closed-shop  contract  when 
he  has  been  denied  membership  in  the  contracting  union.  There  the  Board 
stated  at  page  1318: 

"It  is  true,  and  we  find,  that  on  the  day  preceding  the  execution  of  the  agree- 
ment a  majority  of  tlie  employees  designated  local  No.  1  as  their  bargaining 
agent.  Such  designation  would  normally,  under  the  proviso,  empower  an  agent, 
which  had  not  been  assisted  by  unfair  labor  practices,  to  enter  into  an  agreement 
requiring  membership  as  a  condition  of  employment.  But  the  proviso  was  not 
intended,  nor  may  it  be  construed,  to  legalize  a  conspiracy  between  the  designated 
agent  and  the  employer  fraudulently  to  deprive  of  employment  all  the  employees, 
including  those  upon  whose  designations  the  agent's  authority  depends.  That  is 
manifestly  the  situation  with  which  we  are  confronted." 

Moreover,  the  employer  as  well  as  the  employee  is  protected  He  will  not  be 
penalized  for  discharging  an  employee  under  a  valid  contract  if  he  does  not 
know  of  the  union's  unlawful  motivations.  In  Matter  of  Diamond  T  Motor  Car 
Co.  (64  N.  L.  R.  B.  1225),  the  Board  held  at  pages  122.3-1220  : 

"The  union  excepted  to  the  trial  examiner's  finding,  on  the  ground  that  the 
evidence  in  tliis  case  shows  that  the  respondent  new  that  the  independent  ex- 
pelled the  two  employees  and  demanded  their  discharge  because  of  their  past 
activities  on  Iiehalf  of  the  union  during  the  pendency  of  the  representation 
proceeding.  The  trial  examiner  made  no  finding  as  to  the  reason  for  the  inde- 
pendent's expulsion  of  These  employees  and  its  demand  for  their  discharge. 
However,  even  assuming  tliat  the  reason  was  as  stated  by  the  union,  we  agree 
witii  the  trial  examiner's  evidentiary  findings  and  conclusion  that  the  evidence 
walls  short  of  establishing  knowledge  of  such  rea.son  on  the  respondent's  part. 
While  the  resjiondent  knew  of  the  activities  of  these  emplf-yees  on  behalf  of 
the  union  during  the  pendency  of  a  question  concerning  representation,  it  does 
not  follow  that  the  respondent  must  have  deduced  that  the  independent  was 
motivated  by  such  activities  and  not  by  lawful  consideration  in  demanding  their 
discharge." 

See  also  the  Matter  of  f^picer  Maiiufaeturinfi  Corp.  (70  N.  L.  R.  B.  41 )  :  .V.  L.  R.  B. 
Eleventh  Annual  Report  (for  the  fiscal  year  ended  .Tune  '■'>().  1!>46),  pages  41-42. 
Nor  was  the  Board  willing  to  have  left  to  conjecture  tlie  rights  and  duties  of 
the  parties  umler  closed-shop  contracts.  In  Matter  of  l'ittshur(/h  Plate  Class  Co. 
(66  X.  L.  R.  r..  10S3),  the  Board  held  that  discharges  piirsuMiit  to  a  collective- 
bargaining  agreement  are  unlawful  unle.^s  "certainty  of  obligation"  written  into 
the  contract  binds  the  employer  to  discharge  those  who  refuse  to  join  the 
contijKting  union.     The  P.iard  .said  at  pages  1092  and  1094: 

"Tlie  res]  o-ident  ar.tnics  that  m  the  absnice  of  a  cont  st  r  siiec'Mg  representa- 
tion it  may  i'lsist   that  o)<inlo.\(es  j(  in  a   hiboi-  orga    iz  ition.     The  act    forbids 
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discrimination  to  'encourage  or  discourage'  membership  in  a  union.  The  mean- 
ing of  the  words  is  plain.  There  is  nothing  in  the  act  to  indicate  that  the 
prohibitoin  applies  only  in  the  event  that  a  luiion  contest  is  in  existence.  The 
Board  has  held  that  discharges  to  favor  a  union  when  there  is  no  contract,  are 
illegal.  The  findings  made  above  do  not  require  further  discussion  ;  it  is  plain 
that  the  respondent  has  encouraged  membership  in  the  UMW.  We  therefore 
reject  the  respondent's  contention. 

"The  respondent  further  contends  that  it  is  nevertheless  protected  because  the 
contract  falls  within  the  terms  of  the  proviso  to  section  8  (3)  of  the  act.  The 
proviso  excepts  specifically  from  the  prohibition  against  'discrimination  in  regard 
to  hire  or  tenure  of  employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  labor  organization'  such  encourage- 
ment or  discouragement  under  a  contract  with  a  legally  recognized  labor 
organization  which  requires  as  a  condition  of  employment  membership  in  such 
labor  organization"    (p.  1092). 

"However,  inasmuch  as  the  cooperation  plan  lacked  certainty  of  obligation, 
and  therefore  did  not  come  within  the  protection  of  the  proviso  at  the  time 
disciplinary  lay-off  was  applied  thereunder  to  the  four  employees  herein  in- 
volved, it  follows  and  we  find  that  the  respondent  has  discriminated  against 
them  regarding  the  hire  and  tenure  of  their  employment,  thus  encouraging 
membership  in  the  UMW  in  contravention  of  section  8  (3)  of  the  act"  (p.  1094). 

These  Board  and  court  decisions  demonstrate  that  there  is  substantial  pro- 
tection of  the  rights  of  individuals  against  abuse  of  closed-shop  conti'acts ;  that 
the  individual  worker  is  protected  as  far  as  possible  against  unfair  and  un- 
warranted discharge  pursuant  to  such  contracts.  The  act  does  not,  however, 
and  should  not  protect  minority  rights  at  the  expense  of  fairly  exercised  and 
legitimate  majority  rights.  That  is  the  only  democratic  way  to  approach  this 
matter.  Under  the  bill  now  before  the  committee  all  of  the  above  cases  will 
apply  with  the  same  force  as  they  were  applied  under  the  Wagner  Act.  There 
is  no  need  or  justification  for  burdening  the  bill  or  the  parties  with  further 
restrictions  upon  closed-shop  agreements,  for  further  narrowing  the  area  of 
free  collective  bargaining,  or  for  further  circumscribing  the  rights  of  unions 
representing  the  majority  of  the  employees  in  an  appropriate  unit  to  obtain 
with  the  concurrence  of  employers  legitimate  union  security  provisions  in  agree- 
ments reached  through  collective  bargaining. 

Senator  Morse.  Mr.  Secretary,  you  stated  on  page  4  of  your  pre- 
pared statement  of  last  Monday  that — 

Before  becoming  a  separate  agency  the  Conciliation  Service  was  settling  with- 
out stoppage  over  90  percent  of  the  disputes  in  which  no  stoppage  existed  when 
the  conciliator  was  assigned. 

Would  you  tell  the  committee  what  your  definition  of  "settlement" 
is  in  compiling  those  figures  ? 

Secretary  Tobin.  Well,  I  am  accepting  statistics  of  the  Depart- 
ment. I  would  say  a  settled  case  is  one  in  which  the  mediator  from 
the  Service  played  a  part  in  bringing  the  parties  together  and  effecting 
the  signing  of  a  contract. 

Senator  Morse.  Do  your  records  show  how  much  of  a  part  he 
played;  that  is,  what  does  he  have  to  do  before  yoti  record  the  case 
as  a  case  settled  by  the  Conciliation  Service? 

Secretary  Tobin.  I  don't  believe  that  there  has  been  any  formula 
of  that  kind  set  down. 

Senator  Morse.  As  far  as  you  know  from  these  statistics,  they  may 
record  a  settlement  accredited  to  the  Conciliation  Service  if  all  the 
conciliator  does  is  call  one  of  the  parties  or  assist  and  observe  nego- 
tiations between  the  parties? 

Secretary  Tobust.  Senator,  I  was  not  in  the  Department  at  the  time 
the  statistics  were  compiled.  Any  answer  I  give  woidd  be  an  opinion. 
It  wouldn't  be  based  on  facts. 

Senator  Morse.  I  think  we  ought  to  give  great  weight  to  objective 
data.     My  question  goes,  of  course,  to  the  objectivity  of  your  data. 
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It  seems  to  me  unless  we  liave  some  definition  of  the  word  "settle- 
ment'', some  definition  of  the  word  "participation",  the  figures  of  the 
C'onciliation  Service  are  rather  meaningless. 

Secretary  Tomx.  Well.  1  wouldn't  be  in  a  position 

Senator  Morse.  I  think  we  pretty  well  recognize  that  in  many  cases 
their  coiniection  wdth  the  case  has  been  only  nominal. 

I  want  to  know  the  basis  on  which  the  case  is  accredited  to  them.  In 
many  cases  they  have  done  a  tremendous  job  of  long  negotiations  with 
the  parties.  So  that  you  may  have  no  misunderstanding  as  to  my  posi- 
tion on  conciliation,  I  hold  a  high  opinion  of  what  the  Conciliation 
Service  of  the  United  States  Department  of  Labor,  and  now  as  an  inde- 
pendent agency,  has  done  in  this  country.  I  have  worked  very  closely 
with  them  over  the  years. 

However,  we  do  have  a  difference  as  to  whether  or  not  it  ought  to  be 
an  independent  agency,  and  on  that  I  hope  my  nund  is  still  open  be- 
cause if  I  can  get  the  ty])e  of  objective  data  I  am  seeking  to  get,  I  will 
render  my  final  judgment  when  I  have  a  chance  to  study  it. 

Secretary  Tobin.  I  would  like  to  submit  some  statistics  to  you,  Sena- 
tor, and  of  course  I  am  familiar  wdth  the  fact  that  quite  often  a  United 
States  conciliator  is  working  in  conjunction  w4th,  is  probably  sitting 
on  the  side  lines  while  a  State  conciliator  is  doing  his  best  to  close  out 
a  case,  ancl  then  at  times  it  is  the  practice  to  bring  the  Federal  concili- 
ator in  at  the  last  minute  to  try  to  give  the  added  power  to  put  the  set- 
tlement across,  but  I  suppose  in  that  instance  even  though  he  was  only 
in  the  case  for  4  hours,  it  would  be  listed  in  the  statistics  as  a  case  that 
ended  in  settlement. 

Senator  Morse.  I  will  pass  over  the  next  question  very  quickly  with 
a  request  that  you  file  a  memorandum  on  it. 

Secretary  Tobin.  I  will  be  glad  to,  Senator. 

Senator  Morse.  We  discussed  it  at  length  here,  Mr.  Secretary.  It 
deals  with  the  powers  of  the  general  counsel  of  the  National  Labor 
Relations  Board. 

I  completely  share  your  views  in  regard  to  the  undesirability  of  hav- 
ing the  general  counsel  exeicise  the  powers  that  he  does  exercise.  As 
1  have  said  before,  I  object  to  giving  any  one  man  life  and  death  deci- 
sion over  any  segment  of  our  economy,  and  he  does  it  wdien  he  is  given 
sweeping  powers  that  we  give  him  in  this  bill  to  determine  whether  a 
complaint  shall  or  shall  not  issue,  but  my  request,  Mr.  Secretar}',  is 
that  your  Department  i)re]iare  me  a  memorandum,  if  you  will,  in  sup- 
port of  your  statement  appearing  on  pages  5  and  6  in  your  testimony 
of  Monday. 

Secretary  Tobin.  We  will  provide  that.  Senator. 

Senator  Morse.  Now  with  regard  to  the  right  of  strikers  voting,  on 
page  7  of  your  statement,  don't  you  think  some  differentiation  should 
be  made  between  unfair  labor  strikes  and  economic  strikes? 

Secretary  Tof.in.  You  mean  you  want  to  have  an  economic  striker 
always  retain  his  right  to  vote  in  a  representation  election  ? 

Senator  Morse.  Strike  over  hours,  wages,  and  conditions  of  employ- 
ment. My  view  on  that  is  if  that  right  isn't  retained,  then  through 
the  exercise  of  the  law  itself  it  becomes  a  weapon  for  the  employer  to 
break  the  strike.  Of  course  if  you  are  going  to  allow  economic  action, 
I  think  it  should  run  its  course  without  the  Government  by  rule  step- 
ping in  and  saying,  "We  are  going  to  help  the  employer  now  by  dis- 
qualifying certain  men,  denying  them  the  right  to  vote." 
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On  the  other  hand,  as  I  said  in  a  decision  on  picket  lines  where  it  wa& 
ruled  that  there  are  legitimate  and  illegitimate  picket  lines,  so  there 
are  legitimate  and  illegitimate  strikes.  There  are  economic  strikes, 
and  what  I  call  unfair  labor  strikes.  A  political  strike  is  an  example 
where  the  strike  isn't  over  wages,  hours,  or  conditions  of  employment,, 
or  jurisdictional  strikes. 

Do  you  think  we  ought  to  have  any  line  of  differentiation  between 
so-called  legitimate  and  illegitimate  strikes? 

Secretary  Tobin.  Well,  it  takes  so  long  to  decide  sometimes  in  a 
jurisdictional  strike. 

Senator  Morse.  That  is  right. 

Secretary  Tomx.  Now  supposing  you  did  deny  the  vote  to  men  who^ 
were  on  strike  in  a  jurisdictional  dispute  and  subsequently  it  was  de- 
terminated, probably  a  year  later — I  hope,  incidentally,  that  the  pro- 
cedures of  the  Board  will  give  priority  to  jurisdictional  disputes — that 
the  men  who  went  on  strike  were  the  proper  craft  or  class  to  do  the 
w^ork.  It  would  be  unfortunate  if  they  were  denied  the  right  to  vote  in 
a  representation  election. 

Senator  Taft.  I  don't  quite  see  why,  Mr.  Tobin.     Oh,  excuse  me. 

Secretary  Tobin.  No;  a  jurisdictional  dispute.  Senator. 

Senator  Morsp:.  It  is  true,  isn't  it,  ]Mr.  Secretary,  that  under  the 
Wagner  Act  the  Board  consistently  held  that  economic  strikers  had 
no  absolute  right  to  i-einstatement  ? 

Secretary  Tobin.  No  ;  they  had  no  absolute  right  to  reinstatement, 
but  in  the  early  da^^s  they  had  the  absolute  right  to  vote  in  representa- 
tion elections. 

Senator  Morse.  You  stand  on  your  answer? 

Secretary  Tobin.  Yes. 

Senator  Morse.  Mr.  Secretary,  do  you  disagree,  and  if  so  why,  with 
the  Supreme  Court's  opinion  in  the  Mackay  case,  holding  that  an 
employer  guilty  of  no  unfair  labor  practice  has  the  right  to  continue 
his  business  and  to  hire  permanent  replacements  for  the  strikers. 

Secretary  Tobin.  Well,  I  believe  that  the  Board  itself  followed  that 
rule  in  the  clays  under  the  Wagner  Act.  If  they  were  permanently 
replaced 

Senator  Morse.  You  have  no  disagreement  with  that  ruling? 

Secretary  Tobin.  No  ;  there  is  no  change  in  this  law.  It  would  be 
the  same  as  it  was  under  the  Wagner  Act. 

Senator  JNIorse.  Mr.  Secretary,  what  in  the  Wagner  Act,  in  your 
opinion,  precludes  an  employer  from  filing  a  petition  for  an  elect  ion  1 

Secretary  Tobin.  Well,  it  isn't  provided  for  in  this  proposal.  It 
Avas  specifically  provided  for  in  Taft-Hartley,  and  I  w^ould  imagine — - 
well,  I  do  not  know  what  the  Board  would  say.  It  would  be  a  Board 
determination,  and  if  I  remember  correctly.  Chairman  Herzog  the 
other  day  said  that  in  the  latter  days  of  the  Wagner  Act  tliey  had 
under  consideration  giving  employers  that  right. 

Senator  Morse.  It  has  really  been  done  by  Board  rules,  hasn't  it  ? 

Secretary  Tobin.  Did  they  ever  grant  it  under  the  Wagner  Act  ? 

Senator  Morse.  In  the  cases  where  there  were  two  conflicting  unions, 
but  I  am  not  talking  about  that  case. 

In  the  case  of  two  conflicting  unions,  the  Board  has  solved  the  prob- 
lems by  its  own  rules,  hasn't  it? 

Secretary  Tobin.  That  is  right. 
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Senator  Morse.  What  sanction,  Mr.  Tobin,  do  you  believe  the  Board 
should  a})ply  in  connection  Avith  the  bill's  proposal  to  define  failure 
to  give  the  Conciliation  Service  30-day  notice  of  a  contract  termina- 
tion and  modiiication  ?     Su])pose  the  union  just  ignores  it. 

Secretary  Town.  AA'ell.  by  Board  rule.  I  inuigine  they  could  enforce 
the  orders'of  the  Board  to  compel  them,  and  I  imagine  that  is  what 
they  Avould  do  in  order  to  make  the  Conciliation  Service  effective. 

Senator  Morse.  A  cease  and  desist  order? 

Secretary-  Tobin.  Right. 

Senator  Morse.  Regarding  jurisdictional  disputes,  Mr.  Secretary, 
am  I  correct  in  inferring  that  secondary  boycotts  and  strikes  in  fur- 
therance of  such  disputes  may  be  conducted  with  impunity  except  in 
disregard  of  an  award? 

Secretary  ToiiiK.  U})  to  the  time  of  the  award,  and  I  believe  to  do 
other  than  that  would  be  involuntary  servitude.  I  can  see  if  a  man — 
well,  under  Taft-Hartley,  in  m}^  home  city  of  Boston,  a  contractor 
assigned  plumbing  work  to  laborers  because  it  was  a  straight  run  of 
pipe.  They  didnx  go  on  strike.  The  plumbers  just  left  the  job,  and 
properly  so,  because  they  were  proud  of  their  craft  and  the  skills  they 
had  developed,  and  they  did  not  want  to  see  their  work  assigned  to 
someone  else,  and  it  eventual^  was  settled  without  reference  to  any 
Board. 

Under  the  circumstances,  I  think  it  would  be  unfair  to  say  that  the 
phunbers  should  not  have  a  right  to  leave  their  job  in  protest,  but  I 
nope  that  the  Board  is  going  to  set  up  procedures  under  which  rapid 
decisions  can  be  made  and  through  the  provision  in  the  law  that  calls 
for  the  appointment  of  arbitrators,  and  with  the  tremendous  number 
of  decisions  that  have  already  been  made,  I  think  that  30  days  should 
be  the  objective  of  the  Board,  and  in  some  of  these  cases  it  seems  to 
me  that  thev  could  be  settled  within  a  period  of  a  week. 

Senator  Morse.  Whatever  action  we  take  on  secondary  boycotts, 
I  make  this  suggestion  now.  I  think  the  language  of  the  bill  needs 
to  be  enlarged  so  that  it  is  much  clearer  than  it  presently  is  as  to  exactly 
what  type  of  secondary  boycotts  w^ould  be  permitted  under  the  bill 
based  u])on  some  such  hypotheticals  as  I  raised  with  Mr.  Herzog  yes- 
terday, but  that  is  a  matter  of  draftsmanship,  and  it  is  now  being 
worked  u])on. 

I  have  two  final  questions,  Mr.  Secretary. 

What  evils  do  you  see,  if  any,  in  a  provision  making  it  an  unfair 
labor  practice  for  a  union  to  refuse  to  bargain  collectively  ? 

Secretary  Tobin.  Well,  by  the  very  nature  of  the  union  organiza- 
tion, they  are  organized  for  the  purpose  of  bargaining,  and  I  have  gone 
into  the  cases  and  peculiarly  I  find  that  the  only  two  cases  that  have 
come  before  the  Board  in  the  entire  history  of  the  Board — well,  rather 
I  thiidv,  both  under  Taft-Hartley — had  to  do  with  the  closed  shop,  and 
I  think  the  emjiloyees  were  accused  of  a  failure  to  bargain.  These 
are  the  only  two  cases  of  which  I  know  and  both  were  in  connection 
with  the  closed  shop.  I  think  in  one  instance  the  employees  wanted 
to  work  without  a  contract,  and  that  was  construed  to  be  failure  to 
bargain. 

Now,  if  we  had  but  two  cases  in  the  whole  IS  months  of  operation, 
and  the  closed  shop  is  declared  to  be  legal,  it  doesn't  seem  to  me  that 
it  would  be  necessary. 
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It  just  seems  to  me  to  be  superfluous  language. 

Senator  Morse.  I  tliink  here  again  we  are  faced  with  the  problem 
of  a  difference  between  what  actually  happens  in  practice  and  what 
actually  goes  through  litigation,  and  the  complaint  is  so  common  that 
there  are  many  instances  in  which  the  union  refuses  to  bargain,  but 
says,  "Here  is  the  agreement ;  sign  here  or  else." 

Once  agaiji  I  think  we  ought  to  disabuse  the  public  of  the  danger  of 
that  fear  becoming  a  reality. 

The  one  other  question  I  have  is  in  regard  to  this  interpretation  of 
existing  agreements.    Section  205,  page  15  of  the  bill,  says : 

It  is  the  public  policy  of  the  United  States  that  any  collective-bargaining 
agreement  in  an  industry  affecting  commerce  shall  provide  procedures  by  whicti 
either  party  to  such  agreement  may  refer  disputes  growing  out  of  the  interpre- 
tation or  application  of  the  agreement  to  final  and  binding  arbitration. 

Now,  how  compulsory  do  you  intend  to  make  that?  Suppose  that 
they  don't  include  a  voluntary  arbitration  clause  in  their  agreement. 
I  am  one  who  thinks  they  should.  I  reserve  judgment  as  to  whether 
we  ought  to  attempt  to  make  them.  I  think  they  ought  to  do  that 
as  a  matter  of  collection  bargaining  voluntarily,  but  under  the  wording 
of  this  bill  sti])pose  they  don't. 

Secretary  Tobin.  There  is  no  compulsion,  Senator.  It  is  the  de- 
clared public  policy  of  the  United  States.  We  hope  that  as  a  result 
many  unions  which  do  not  include  provisions  for  arbitration  of  dis- 
piites  arising  out  of  the  interpretation  or  application  of  a  contract 
will  in  the  future  i)lace  such  clauses  in  their  contracts. 

Senator  Morse.  Do  you  think  the  word  "should"  would  be  clearer 
as  to  your  intent  than  the  word  "shall?" 

Secretary  Tobin.  I  think  "shall"  is  stronger. 

Senator  Morse.  That  is  what  I  am  afraid  of.  That  is  my  point.  I 
am  afraid  that  it  might  be  subject  to  the  interpretation  that  they  must 
do  it,  and  if  they  don't  do  it,  then  supposedly  something  can  be  done 
about  it,  because  this  is  a  bill  that  is  supposed  to  govern  its  subject 
matter,  and  one  of  the  subject  matters  is  the  interpretation  of  existing 
disptites  or  existing  agreements. 

It  has  a  provision  in  there  about  arbitration  agreements,  and  I  am 
afraid  that  many  people  will  be  afraid  that  that  is  opening  the  door 
to  compulsory  arbitration. 

Senator  Taft.  It  is  compulsory  arbitration  in  that  field,  isn't  it, 
Senator? 

Senator  Morse.  That  is  what  I  am  trying  to  find  out. 

Secretary  Tobin.  It  is  not  intended  to  be. 

Senator  Morse.  Let  me  get  that  perfectly  clear,  because  I  can  assure 
you  there  is  confusion  on  this  committee  in  our  informal  discussions 
in  the  committee  room  as  to  what  that  section  means. 

Secretary  Tobin.  No  ;  it  is  not  intended  to  be  compulsory.  Senator. 
It  is  merely  the  declared  iDolicy  of  the  United  States  that  labor  and 
management  in  an  industry  affecting  commerce  shall  write  such  agree- 
ments into  their  contracts. 

Senator  Morse.  I  have  served  my  purpose  then.  I  have  raised  the 
point.  I  respectfully  advise  the  people  responsible  for  the  drafting 
of  the  bill  to  reconsider  the  matter  and  see  if  they  don't  think  it  is 
wise  to  rewrite  the  language  somewhat  so  as  to  make  perfectly  clear 
that  it  is  not  the  intention  to  require  compulsory  arbitration  of  dis- 
l>utes  arising  over  an  interpretation  of  the  agreement,  because  if  you 
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hitc-h  tliis  laii<>:ua<i-e,  I  say  most  respectfully,  to  the  President's  State 
of  the  Union  message,  you  will  see  the  basis,  I  think,  for  a  great  deal 
of  the  confusion  as  to  whether  this  is  mandatory  or  not. 

Secretary  Tomx.  Your  point  is  well  taken.  We  will  check  to  see 
if  that  word  should  be  changed. 

Senator  Morse.  Thank  you,  Mr.  Secretary,  for  the  courtesy  with 
which  you  have  responded  to  all  my  questions. 

I  shall  submit  to  yon  in  writing,  as  I  said,  some  technical  questions; 
raise  certain  draftsmanship  problems  in  this  bill  that  I  have  run  into 
in  connection  with  my  own  amendments  on  wdiich  I  am  working,  and 
you  can  answer  that  w4th  the  understanding  that  both  my  letter  to  you 
and  your  answer  will  be  made  a  part  of  the  record. 

Secretary  Tobix.  Thank  you.  Senator. 

Senator  Donnell.  Mr.  Chairman. 

The  Chairman.  Senator  Donnell. 

Senator  Donnell.  I  am  mindful  of  the  proximity  of  12  o'clock.  I 
w^ould  like  to  ask  Mr.  Tobin,  in  the  hope  that  I  can  complete  these 
questions  by  that  time,  just  a  few  questions. 

Senator  Taft.  ^lay  I  ask  one  question  on  something  Senator  Morse 
said  ? 

Mr.  Tobin,  as  I  understood  your  testimony  as  why  you  want  to  take 
out  and  criticize  the  preference  or  the  priority  given  to  jurisdictional 
strike  and  secondary  boycott  cases  in  the  Taft-Hartley  bill,  you  ex- 
press the  hope  that  the  Board  will  set  up  rules  by  which  they  will  give 
priority  to  secondary  boycott  jurisdictional  strikes.    Is  that  correct? 

Secretary  Tobin.  Correct;  to  be  handled  promptly  without  the  use 
of  injunctions. 

Senator  Donnell.  Mr.  Secretary,  in  the  Taft-Hartley  bill,  there 
is,  as  you  will  recall,  a  provision  providing  that — 

It  shall  be  unlawful  for  any  individual  employed  by  the  United  States  or  by  any 
agency  thereof  including  wholly  owned  Government  corporations  to  participate 
in  any  strike. 

There  is  no  such  provision  in  the  bill  now  pending  before  this  com- 
mittee, is  there? 

Secretaiy  Tobin.  There  is  no  such  provision. 

Senator  Donnell.  Do  you  favor  the  elimination  of  that  prohibi- 
tion against  the  Government  employees  striking? 

Secretary  Tobin.  "Well,  I  am  positively  against  public  employees 
striking. 

Senator  Donnell.  Well,  now,  why  should  tliere  not  be  a  prohibition 
in  the  pending  bill,  then,  against  that,  just  like  there  is  in  the  Taft- 
Hartley  Act? 

Secretary  Tobin.  I  understand  that  it  is  in  all  appropriation  acts 
so  that  there  is  no  need  of  putting  it  into  this  bill. 

Senator  Donnell.  Would  you  have  any  objection  to  the  provision 
in  the  Taft-Hartley  bill  being  incorporated  into  the  bill  that  is  now 
pending  before  this  committee  ? 

Secretary  Tobin.  Well,  if  you  j^ut  it  in  the  appropriations  acts,  it 
isn't  necessary. 

Senator  Donnell.  I  .say,  would  you  have  any  objection  to  putting 
it  into  this  pending  bill  ? 

Secretary  Tobin.  I  would  have  objection  to  it,  on  the  ground  that 
it  is  unnecessary. 
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Senator  Donnell.  Of  course,  the  appropriation  bills  come  np  from 
time  to  time.  Future  appropriation  bills  haven't  yet  been  passed  and 
nobody  can  tell  whether  they  will  or  will  not  contain  this  provision 
even  though  they  have  in  the  past. 

Would  you  have  any  objection,  bearing  in  mind  that  fact,  to  the 
inclusion  in  the  bill  now  pending  before  this  committee  of  a  prohibi- 
tion against  the  Government  employees  striking? 

Secretary  Tobin.  I  think  it  is  unnecessary  because  of  the  traditional 
practice  of  Congress  putting  it  in  appropriation  bills.  I  am  definitely 
against  giving  public  employees  the  right  to  strike. 

Senator  Donnell.  Very  well. 

In  the  Taft-Hartley  bill  there  is  also  contained 

Secretary  Tobin.  And  I  think  the  best  statement  I  have  ever  read 
on  that  was  by  President  Roosevelt. 

Senator  Donnell.  President  Roosevelt ;  yes,  .sir, 

Mr.  Tobin.  in  the  Taft-Hartley  bill,  you  will  recall,  of  course,  the 
provision  that  no  investigation  shall  be  made  by  the  Board  of  any 
question  affecting  commerce  concerning  representation  of  employees, 
and  so  forth,  "unless  the  Communist  affidavit  be  filed."  I  am  very 
much  abbreviating  that  section,  but  you  know  the  one  to  which  I  refer. 

Secretary  Tobin.  Yes. 

Senator  Donnell.  Now,  there  is  no  such  provision  in  the  bill  now 
pending  before  this  committee,  is  there? 

Secretary  Tobin.  That  is  correct.  Senator. 

Senator  Donnell.  Do  you  favor  the  elimination  of  the  requirement 
ior  the  filing  of  that  affidavit  ? 

Secretary  Tobin.  I  believe  that  it  should  be  eliminated  and  that 
the  Congress  should  pass  a  law  that  would  bar  all  Communists  from 
being  officers  in  labor  unions. 

Now,  let  me  cite  you  an  example.  Under  the  present  law  it  is  pos- 
sible to  have  100  percent  communistic  unions.  All  they  would  need 
to  do  would  be  just  to  elect  three  good  Americans  as  officers  and  you 
would  have  500  ''commie""  members  who  could  control  the  policies  of 
the  organization. 

I  think  that  the  whole  problem  of  communism  ought  to  be  dealt 
with  in  a  broad  way  by  the  Congress  of  the  United  States  not  only  with 
regard  to  labor  unions  but  also  with  regard  to  the  whole  economy  of  the 
country  and  all  segments  of  society. 

Senator  Donnell.  That  is  your  reason  for  not  favoring  the  in- 
clusion in  the  pending  measure  of  any  provision  requiring  the  filing 
of  such  an  affidavit  ? 

Secretary  Tobin.  That  is  correct. 

Senator  Humphrey.  Will  the  Senator  yield  ? 

Senator  Donnell.  I  do. 

Senator  Humphrey.  In  reference  to  that,  just  as  a  matter  of  getting 
what  I  consider  to  be  a  very  well  worded  and  pointed  statement  into 
the  record,  I  would  like  to  have  the  privilege  of  reading  here  for  the 
record  the  1948  Labor  Day  statement  of  the  social-action  department 
of  the  National  Catholic  Welfare  Conference.  I  am  sure  that  the 
IN^ational  Catholic  Welfare  Conference  would  be  interested  in  the 
problem  that  you  have  raised,  and  I  quote  from  their  statement : 

The  American  labor  movement  has  its  faults  and  its  imperfections,  of  course, 
but  there  is  reason  to  believe  that  its  members  and  its  leaders  for  the  most  part 
are  themselves  even  more  conscious  of  these  defects  than  are  its  unfriendly 
critics. 
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Tlu'i'e  is  I'easoii  to  lielievo  that  these  defects  such  as  Comiminist  infiltration  are 
beinj:  remedied  from  within  the  movement  itself  more  rapidly  and  more  ef- 
fectively than  they  could  be  remedied  by  punitive  legislation.  In  general,  it 
would  1h^  fair  to  say  that  there  is  at  least  as  much  if  not  more  the  spirit  of 
self-criticism  and  self-reform  wtihin  the  labor  movement  as  there  is  witliin 
parallel   organizations   of  employers   and   professional  people. 

I  felt  tliat  might  be  of  some  value  for  the  record  and  for  the  con- 
sideration of  the  committee,  and  I  just  oti'er  it  on  that  basis.  • 

Senator  Taft,  Mr.  Tobin,  you  want  to  make  it  a  crime  for  a  Com- 
munist to  be  an  officer  of  a  labor  union ;  is  that  it  ? 

Secretary  Tobin.  Correct. 

Senator  Taft.  Well,  that  is  a  possibility,  but  I  don't  quite  see  why 
we  should  repeal  this  before  we  enact  something  else. 

Senator  Donnell.  Why  do  you  favor  such  repeal  before  we  provide 
anything  else,  Mr.  Tobin  '^ 

I  say :  Why  do  you  favor  the  repeal  before  putting  something  in 
along  the  line  you  suggest? 

Secretary  Tobin.  AVell,  it  is  discrimination  against  good  American 
citizens.  I  have  sympathy  for  men  like  Phil  Murray  and  William 
Green,  who  are  good  Americans  and  no  one  doubts  their  American- 
ism, and  I  did  see  the  wonderful  job  that  Mr.  Murray  as  president  of 
the  Congress  of  Industrial  Organizations  did  in  Portland,  Oreg.,  at 
the  recent  CIO  convention,  in  his  endeavors  to  clear  connnunism  from 
the  ranks  of  that  labor  organization. 

You  would  be  dealing  with  the  problem  in  a  definite  way  if  you  made 
it  illegal  for  a  Communist  to  be  an  officer  in  a  labor  union  in  the  United 
States. 

Senator  Taft.  I  want  to  suggest,  however,  that  the  constitutionality 
of  that  provision  is  much  more  doubtful  than  the  constitutionality  of 
the  Communist  oath.  That  is  to  be  considered.  I  don't  take  a  defi- 
nite position. 

Secretary  Tobin.  Probably  both  provisions  would  be  of  doubtful 
constitutionality. 

Senator  Pefper.  Mr.  Secretary,  is  it  not  your  opinion  that  it  is 
better  to  deal  with  this  whole  question  as  to  subversive  activities  in 
the  country  from  whatever  source 

Secretary  Tobin.  That  is  correct. 

Senator  Pepper.  In  separate  legislation,  well  considered,  than  to 
condemn  labor  Avithout  condemning  any  other  class  in  America,  as  is 
done  in  the  Taft-Hartley  law,  with  the  insinuation  that  that  is  the  only 
segment  of  our  society  which  has  to  be  regulated  as  against  subversive 
activities? 

Secretary  Tobin.  Well,  I  agree  with  you  on  that,  Senator. 

Senator  Smith.  In  that  connection,  I  might  suggest  to  Senator  Pep- 
per our  joint  congressional  committee  recommended  very  strongly  that 
the  same  oath  be  required  of  leaders  of  industry.  They  have  no  ob- 
jection to  it.  They  are  perfectly  willing  to  have  everybody  put  in 
the  same  classification  so  far  as  the  Communist  oath  is  concerned. 

Secretary  Tobin.  Senator,  I  admit  to  you  I  have  stated  that  in 
speeches  many  times,  but  I  have  changed  m}^  mind  on  it  and  I  now 
tliink  that  we  would  only  be  filling  up  the  lawbooks  of  the  Nation  with 
unnecessary  wording.     It  really  doesn't  meet  the  situation. 

Senator  S:sriTH.  You  can  see  the  situation  must  be  met  in  some  ap- 
propriate Avay. 
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Secretary  Tobin.  I  agree. 

Senator  Smith.  We  must  keep  Communist  influence  out  of  our  labor 
organizations  and  out  of  our  industries. 

Secretary  Tobin.  And  out  of  our  professional  fields,  out  of  every 
segment  of  our  economy. 

Senator  Donnell.  Mr.  Chairman,  the  bell  having  rung,  I  make  a 
point  of  order.     The  Senate  is  in  session. 

1  simply  want  to  state  for  the  benefit  of  the  Secretary  that  I  have 
been  unable  to  complete  my  examination  of  him  and  I  will  have  to  ask 
that  he  return  when  our  committee  resumes  its  deliberations. 

The  Chairman.  The  Senate  is  now  in  session,  so  we  will  have  to 
adjourn. 

The  rule  made  last  night  means  that  we  will  come  back  at  3  o'clock 
if  the  Senate  has  adjourned  or  gone  into  recess,  and  we  will  ask  Secre- 
tary Tobin  to  come.  If  we  do  not  meet  this  afternoon,  we  will  meet 
this  evening  at  7 :  30,  and  Senator  Murray  will  be  the  chairman. 

We  stand  in  recess. 

(Whereupon,  at  12 :  05  p.  m.,  a  recess  was  taken.) 

AFTERNOON  SESSION 

The  Chairman.  The  committee  will  be  in  order. 

Senator  Morse  wants  to  make  a  statement  for  the  subcommittee 
handling  the  hearings. 

Senator  Donnell.  Will  the  Senator  yield  for  a  request  for  inser- 
tion, please  ? 

Senator  Morse.  Yes. 

Senator  Donnell.  At  the  conclusion  of  the  analysis  which  I  made 
this  morning  of  the  letter  written  by  Frank  Murphy,  then  Attorney 
General  of  the  United  States,  T  ask  that  there  be  inserted  in  the  record 
a  copy  appearing  at  page  2643  of  45  U.  S.  Statutes  at  large,  part  2 
of  the  document  entitled : 

Proclaiming  a  national  emergency  in  connection  with  the  observance,  safe- 
guarding, and  enforcement  of  neutrality  and  the  strengthening  of  the  national 
defense  within  the  limits  of  peacetime  authorizations. 

This  is  a  proclamation  issued  by  Franklin  D.  Roosevelt  under  date 
of  September  8, 1939. 

The  Chairman.  Senator  Donnell  merely  wants  the  reference,  does 
he  not? 

Senator  Donnell.  I  would  like  the  proclamation  copied.  It  is  not 
very  long  and  I  would  like  to  have  that  in  at  the  conclusion  of  the  dis- 
cussion relative  to  Mr.  Murphy's  letter. 

The  Chairman.  The  reporter  will  please  take  care  of  it. 

(The  document  referred  to  above  is  as  follows :) 

Proclamation,  September  8,  1939,  Proclaiming  a  National  Emergency  in  Con- 
nection With  the  Observance,  Safeguarding,  and  Enforcement  or  Neu- 
trality AND  THE  Strengthening  of  the  National  Defense  Within  the 
Limits  of  Peacetime  Authorizations  by  the  President  of  the  United  States 
OF  America 

a  proclamation 

Whereas  a  proclamation  issued  by  me  on  September  5,  1939,  proclaimed  the 
neutrality  of  the  United  States  in  the  war  now  unhappily  existing  between 
certain  nations ;  and 
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Whoroas  this  state  of  war  imposes  on  the  United  States  certain  duties  with 
respect  to  the  proper  observance,  safeguarding,  and  enforcement  of  such  neu- 
trality, and  the  strengthening  of  the  national  defense  within  the  limits  of  peace- 
time authorizations ;  and 

Whereas  measures  required  at  this  time  call  for  the  exercise  of  only  a  limited 
number  of  the  powers  granted  in  a  national  emergency  ; 

Now,  THKERPoiiE,  I,  FuANKLiN  D.  RoosEVELT,  President  of  the  United  States  of 
America,  do  proclaim  that  a  national  emergency  exists  in  connection  with  and 
to  the  extent  necessary  for  the  proper  observance,  safeguarding,  and  enforcing  of 
the  neutrality  of  the  United  States  and  the  strengthening  of  our  national  defense 
within  tiie  limits  of  peacetime  authorizations.  Specific  directions  and  authori- 
zations will  l)e  given  from  time  to  time  for  carrying  out  these  two  purposes. 

In  witness  whekeof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the 
United  States  of  America  to  be  affixed. 

Done  at  the  city  of  Washington  this  eighth  day  of  September,  in  the  year  of 
our  Lord  nineteen  hundred  and  thirty-nine  and  of  the  Independence  of  the  United 
States  of  America  the  one  hundred  and  sixty-fourth. 

[seal]  Franklin  D.  Roosevelt. 

By  the  President : 
Cordell  Hull, 

iSecretanj  of  State. 

(Pursuant  to  subsequent  colloquy  Senator  Morse  submitted  the  fol- 
lowing ineniorandiun :) 
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power  of  president  to  declare  an  emergency 

An  emergency  does  not  create  power  {Home  Owners  Building  and  Loan  Asso- 
ciation V.  Bkiidsdell  (1933)  290  U.  S.  398).  Nevertheless,  an  emergency  may 
afford  a  reason  for  the  exertion  of  a  living  power  not  already  employed  (Home 
Owners  Building  and  Loan  Association  v.  Blaisdell,  supra  ;  Wilson  v.  New  (1917) 
243  U.  S.  332).  Commentators  seem  agreed  that  the  National  Government  has  an 
inherent  power  to  deal  with  national  emergencies  within,  of  course,  constitutional 
limits  (Hayes,  Emergencies  and  the  Power  of  the  United  States  Government  to 
Meet  Them  (1942)  16  Temple  L.  Q.  173  ;  Corwin,  The  President ;  Offices  and  Powers 
(2d  ed.  1941)  133).  And  this  is  borne  out  by  the  cases,  Wilson  v.  New,  supra; 
Block  V.  Hirsh  ( (1920)  256  U.  S.  135)  ;  City  of  Cleveland  v.  U.  8.  ( (1945)  323  U.  S. 
329). 

The  power  of  the  President  in  relation  to  an  emergency  must  be  considered  from 
two  aspects.  In  the  first,  the  power  is  delegated  by  a  congressional  enactment, 
leaving  the  President  some  discretion  to  act  if  the  situation  warrants.  Through- 
out United  States  history  a  substantial  number  of  such  laws  have  been  passed. 
See  enumeration  in  Hayes,  op.  cit.  supra.  Under  the  principles  already  stated 
Congress  clearly  has  the  power,  witliin  the  boundaries  of  its  constitutional  au- 
thority, to  enact  legislation  of  this  sort  and  to  delegate  to  the  President  the  power 
to  execute  it  (Corwin,  op.  cit.  supra  133-135).  In  Hayes,  op.  cit.  supra,  182,  183, 
the  author  states : 

"The  exi.stence  of  certain  emei-gency  powers  seems  fairly  well  proved.  The 
manner  of  their  exercise  is  another  matter.  It  must  be  plain  that  effective  action 
in  some  crises  cannot  wait  upon  the  delays  of  parliamentary  procedure.  That 
Congress  has  recognized  this  is  shown  by  its  passage  of  numerous  laws,  discussed 
in  part  I  of  this  paper,  which  in  effect  give  Congress'  consent  in  advance  to  actions 
of  the  President  in  emergencies.  This  is  obviously  the  only  way  in  which  Congress 
can  exercise  its  legislative  power  and  yet  not  inevitably  hamstring  the  Govern- 
ment in  critical  times. 

JIf  if  *  *  *  *  * 

"There  is  thus  cleai'ly  lodged  in  the  United  States  Government  a  power  to  meet 
emergencies.  The  statutes  which  are  cited  above  were  passed  with  a  view  to  the 
exercise  of  that  power.  They  give  the  previous  consent  of  Congress  to  executive 
acts  in  the  event  of  emergency,  whether  that  emergency  be  of  economic  origin, 
from  a  disaster,  or  from  the  threat  of  war.  They  cover  a  wide  area  of  possible 
events.  They  furnish  a  pattern  for  the  passage  of  other  laws,  if  and  when 
needed." 
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Particularly  with  respect  to  foreign  affairs  and  the  external  interests  of  this 
country  may  Congress  legislate  and  confer  broad  discretion  upon  the  President 
to  act.  As  a  government,  the  United  States  is  "invested  with  all  the  attributes 
of  sovereignty"  and  "it  has  the  powers  of  nationality"  (ZJ.  S.  v.  Curtixsi-Wright 
Export  Corp.  (1936)  299  U.  S.  304).  Thus  Congress  may  give  the  President 
authority  to  restrict  by  proclamation  the  export  of  arms  to  wan-ing  powers 
(U.  8.  V.  Curtiss-Wright  Export  Corp.,  supra).  In  the  Curtiss-Wright  case,  the 
Supreme  Court  made  some  significant  observations.  Tlie  Court  said  fpp.  319, 
319-320,  321,  322)  : 

"Not  only  as  we  have  shown  is  the  Federal  power  over  external  affairs  in 
origin  and  essential  character  different  from  that  over  internal  affairs,  but 
participation  in  the  exercise  of  the  power  is  significantly  limited.  In  this  vast 
external  realm,  with  its  important,  complicated,  delicate  and  manifold  problems, 
the  President  alone  has  the  power  to  speak  or  listen  as  a  repi'esentative  of  the 
Nation.  He  makes  treaties  with  the  advice  and  consent  of  the  Senate ;  but 
he  alone  negotiates.  Into  the  field  of  negotiation  the  Senate  cannot  intrude; 
and  Congress  itself  is  powerless  to  invade  it.  As  Marshall  said  in  his  great 
ai-gument  of  March  7,  1800,  in  the  House  of  Representatives,  'The  President  is 
the  sole  oi-gan  of  the  Nation  in  its  external  relations,  and  its  sole  representative 
with  foreign  nations."     Annals,  Sixth  Congress,  column  613. 

******* 

"It  is  important  to  bear  in  mind  that  we  are  here  dealing  not  alone  with 
an  authorit.v  vested  in  the  President  by  an  exertion  of  legislative  power,  but 
with  such  an  authority  plus  the  very  delicate,  plenary  and  exclusive  power  of 
the  President  as  the  sole  organ  of  the  Federal  Government  in  the  field  of  inter- 
national relations — a  power  which  does  not  require  as  a  basis  for  its  exercise 
an  act  of  Congress,  but  which,  of  course,  like  everv  other  governmental  power, 
must  be  exercised  in  subordination  to  the  applicable  provisions  of  the  Consti- 
tution. It  is  quite  apparent  that  if,  in  the  maintenance  of  our  international 
relations,  embarrassment — perhaps  serious  emban-assment — is  to  be  avoided 
and  success  for  our  aims  achieved,  congi-essional  legislation  which  is  to  be  made 
effective  through  negotiation  and  inquiry  within  the  international  field  must 
often  accord  to  the  Pi-esident  a  degree  of  discretion  and  freedom  fi'om  statutory 
restriction  which  would  not  be  admissible  wei-e  domestic  affairs  alone  involved. 
Moreover,  he,  not  Congress,  has  the  better  opjiortunity  of  knowing  the  con- 
ditions which  prevail  in  foreign  countries,  and  especiiilly  is  this  true  in  time 
of  war.  He  has  his  confidential  sources  of  information.  He  has  his  agents 
in  the  form  of  diplomatic,  consular  and  other  officials.  Secrecy  in  respect  of 
information  gatliered  by  them  may  be  highl.v  necessary,  and  the  premature 
disclosure  of  it  productive  of  harmful  results. 

"When  the  President  is  to  be  authorized  liy  legislation  to  act  in  respect  of  a 
matter  intended  to  affect  a  situation  in  foreign  territory,  the  legislator  properly 
bears  in  mind  the  important  consideration  that  the  form  of  the  President's 
action — or,  indeed,  whether  he  shall  act  at  all — may  well  depend,  among  other 
things,  upon  the  nature  of  the  confidential  information  whi<'h  he  has  or  may 
thereafter  receive,  or  upon  the  effect  which  his  a<-tion  may  have  upon  our  foreign 
relations.  This  consideration,  in  connection  with  what  we  have  already  said  on 
the  subject,  discloses  the  imwisdom  of  i-equiring  Congress  in  this  field  of  govern- 
'mental  power  to  lay  down  narrowly  definite  standards  by  which  the  President  is 
to  be  governed. 

"In  the  light  of  the  foregoing  observations,  it  is  evident  that  this  court  should 
not  be  in  haste  to  apply  a  general  rule  which  will  have  the  effect  of  condenuiing 
legislation  like  that  under  review  as  constituting  an  unlawful  delegation  of  legis- 
lative powei'.  The  principles  which  .iustify  such  legislation  find  ovei-whelniing 
support  in  the  unln-oken  legislative  practice  which  has  prevailed  almost  from 
the  inception  of  the  National  Govei-nment  to  the  present  day." 

The  second  aspect  of  I'residential  power  i'^  presented  viien  there  is  mo  legislation 
on  the  matter.  The  Constitution  designates  the  I'resident  as  the  Onnnander  in 
Chief  of  the  Army  and  Navy  (article  II.  section  2.  clause  1)  ;  he  has  the  executive 
power  of  government  (article  II,  section  1,  clause  1)  :  he  has  the  power,  by  and 
with  the  advice  and  consent  of  the  Senate,  to  make  treaties  (article  II.  section  2, 
clause  2)  ;  he  must  preserve  and  protect  and  defend  the  Constitution  (article  II, 
section  1,  clause  7)  ;  and  he  must  take  care  that  the  laws  be  faithfully  executed 
(article  II,  section  3). 
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These  i)OAvers  are  iiiosl  fi'eiiiuMitly  jiUiuled  Id  whenever  the  President's  power 
to  denl  with  an  emergency  is  discussed.  It  has  been  contended  that  they,  plus  a 
residual  power  to  protect  the  Union,  justify  and  support  the  thesis  that  if  an 
<'njerm>ncy  is  sufficiently  pressing",  the  I'resi(U'nt  may  so  declare  and  adopt 
temporary  measures  of  his  own  to  meet  it.  (Foley,  Some  Aspects  of  the  Con- 
sritutional  Towers  of  the  Tresident  (1!)41)  27  A.'l).  A.  J.  48.");  (Corwin,  op.  cit. 
supia  VA:\.  l.'i.")-! .•'.(!;  Franklin,  War  Powei-s  of  the  President  (l!)4l»)  17  Tulane  L. 
liev.  217  ;  Morgan,  I'resideufs  Address  (1941)  10  S.  I).  Ji.  J.  110,  124-12.1). 

Whatever  may  be  the  true  view  with  respect  to  domestic  or  economic  emergen- 
cies, there  would  seem  to  be  strong  support  for  the  proposition  that  with  respect 
to  the  external  affairs  of  the  Nation,  the  President  may  recognize  an  emergency 
and  act  accordingly.  See  Foley,  op.  cit.  supra,  for  ;i  number  of  historic  instances 
where  this  has  been  done.  As  already  noted,  the  President's  power  in  the  field  of 
international  i-elations  is  "plenary  and  exclusive"  and  does  not  require  congres- 
sional sanction  for  its  exercise.  (/'.  N.  v.  Cki  ti.si<-Wri(/]it  Export  Corp.  supra). 
When  a  ci'isis  is  such  that  war  is  imminent  or  threatened,  the  Executive  may 
act  without  waiting  for  congressional  authorization.  This  was  sustained  in  the 
Price  cases  (1S63)  2  Black  (335.  See  also  discussion  in  Haves,  op.  cit.  supra. 
Even  when  war  is  not  imminent,  it  has  been  asserted  that  the  I'resident  may  act 
to  protect  American  interests.  (In  Taft,  The  P>oundaries  P.etween  the  Executive, 
the  Legislative  and  the  .Judicial  Branches  of  the  Government  (1916)  25  Yale  L.  ,J. 
o99,  (il(».  the  then  ex-President  said)  : 

"The  President  has  the  authority  to  ])i'otect  the  lives  of  American  citizens  and 
their  property  with  the  Army  and  Navy.  This  grows  out  of  his  control  over  our 
foreign  relations  and  his  duty  to  recognize  as  a  binding  law  upon  him  tlie  obliga- 
tion of  the  Government  to  its  own  citizens."     See  also  Foley,  op.  cit.  supra. 

Where  the  argument  is  made  that  Presidential  activity  in  such  cases  infringes 
on  individual  rights  or  substitutes  executive  for  .iudicial  or  legislative  decision, 
the  answer  is  that  in  the  international  field  the  President  is  the  supreme  organ 
of  Government  and  to  his  discretion  must  be  confided  the  power  to  act  if  the  Na- 
tion is  to  be  preserved.  See  Foley,  op.  cit.  supra ;  Hayes,  op.  cit.  supra ;  TJ.  S.  v. 
Ciirti.s'i-Wrifiht  Export  Corp.,  supra.  This  was  the  view  of  Alexander  Hamilton, 
who,  in  No.  70  of  the  Federalist,  said : 

"Energy  in  the  Executive  is  a  leading  character  in  the  definition  of  good  gov- 
ernment. It  is  e.ssential  to  the  protection  of  the  community  against  foreign  at- 
tacks:  it  is  not  less  essential  to  the  steady  administration  of  the  laws;  to  the 
protection  f>f  propert.v  against  those  irregular  and  high-handed  coml)inations 
which  Sometimes  interrupt  the  ordinary  cour.se  of  justice;  to  the  security  of  lib- 
erty against  the  euteiprises  and  assaults  of  ambition,  of  faction,  and  of  anarchy.'" 

And  in  Moi/er  v.  Peahodij  (1909)  (212  U.  S.  78).  Mr.  Justice  Holmes,  in  a  case 
involving  executive  power — although  not  dealing  with  the  President — stated 
what  is  probably  a  guiding  principle  for  "emergency"  situations :  "When  it  comes 
to  a  decision  by  the  head  of  the  State  upon  a  matter  involving  its  life,  the  ordinary 
rights  of  individuals  must  yield  to  what  he  deems  the  necessities  of  the  moment. 
Public  danger  warrants  the  substitution  of  Executive  process  for  judicial  process." 

ROBEKT    S.    OgLEBAY, 

Federal  Law  Section. 
June  27.  1947. 

Senator  Morse.  On  behalf  of  tlie  Republican  side  of  the  committee, 
I  Avisli  to  make  an  announcement  coverinf^  tlie  selection  of  witnesses 
that  will  appear  dnrino-  the  remaining  days  of  the  hearing,  up  until 
February  10. 

I  wish  to  sa}'  that  we  are  receiving  today,  as  was  to  be  expected,  a 
great  many,  shall  I  say.  protests  from  people  who  asked  to  testify  at 
this  hearing,  but  who  have  not  been  placed  on  the  witness  list  because 
of  tlie  limitations  of  time.  The  Republicans  met  at  the  close  of  the 
hearing  yesterday  afternoon  and  went  over  the  list  of  ])eople  and  or- 
ganizations that  had  asked  for  the  privilege  of  testifying  before  this 
committee. 

We  had  to  exercise  our  judgment — unquestionably  it  might  be  con- 
sidered an  arbitrary  judgment  to  a  certain  extent,  but  an  honest  judg- 
ment— as  to  whether  or  not  the  witnesses  we  selected  would  present  a 
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fair  cross  section  of  points  of  view  in  opposition  to  the  administration 
bill. 

We  found  ourselves,  Mr.  Chairman,  pretty  much  in  the  position — 
being-  placed  there  by  our  good  friends  on  the  other  side  of  the  table — 
of  having  the  responsibility' of  passing  judgment  upon  witnesses  who 
Avished  to  appear  against  the  bill.  As  it  is  generally  known,  we  are 
not  of  one  mind,  even  on  the  Republican  side,  in  regard  to  what  legis- 
lation should  be  passed.  But  the  Democratic  members  of  the  com- 
mittee advised  us  through  their  members  on  the  subcommittee  that  they 
have  selected  all  the  w^itnesses  they  cared  to  offer  in  support  of  the 
bill  and  turned  over  to  us  the  large  list  of  witnesses  that  wished  to 
appear  against  the  bill. 

I  want  to  say  for  the  record  that  we  were  unanimous  on  the  Repub- 
lican side  in  reaching  every  decision  that  was  reached  concerning  who 
should  be  invited  to  appear  and  who  should  be  required  to  file  state- 
ments. We  know  that  we  have  left  off  the  list  of  witnesses  many, 
many  people  and  organizations  which  in  our  opinion  should  be  granted 
the  time  to  testify,  but  which  under  the  limitations  of  time  simply 
cannot  have  time  reserved  on  the  list. 

We  have  done  the  best  we  could,  Mr.  Chairman,  under  the  circum- 
stances that  confronted  us,  and  I  want  to  say  that  now,  as  far  as  we 
are  concerned,  any  further  requests  by  people  to  give  testimony  in 
this  hearing  will  have  to  be  made  through  the  staff  of  the  Committee 
on  Labor  and  Public  Welfare.  Such  requests  will,  of  course,  be  trans- 
mitted to  the  subcommittee,  but  I  would  be  less  than  honest  if  I  didn't 
say  here  and  now  that  the  chances  of  modifying  the  list  which  we  have 
approved  are  very  remote. 

Of  course,  that  is  nothing  new  in  procedures  of  this  committee, 
even  when  we  had  more  time.  We  have  in  past  years,  may  I  say, 
found  it  necessary  to  limit  both  the  time  of  the  individual  witness 
and  the  number  of  witnesses  that  could  be  heard.  We  could  proceed 
with  this  hearing  for  months  and  months  if  we  took  the  time  to 
listen  to  all  the  people  who  would  like  to  testify. 

So  it  becomes  a  matter  of  judgment  and  of  the  exercise  of  fair  dis- 
cretion in  these  matters.  It  happens  that  on  this  side  of  the  table  we 
feel  that  the  limitation  of  February  10  constitutes  too  short  a  time 
to  do  justice  to  all  the  individuals  and  organizations  that  ought  to 
be  heard  by  this  committee,  but  that  decision  has  been  rendered  and 
we  abide  by  it. 

So  in  the  interest  of  saving  the  time  of  the  members  of  this  com- 
mittee, I  want  to  say  to  those  who  are  still  meeting  us  in  the  halls  and 
calling  us  on  the  telephone,  the  court  has  rendered  its  judgment.  If 
you  w\ant  to  appeal  from  it,  you  now  must  go  through  the  office  of  the 
Committee  on  Labor  and  Public  \\"elf  are,  file  any  statement  with  them 
that  you  wish,  and  they  will  transmit  it  to  us  for  such  consideration 
as  we  feel  we  can  give  to  it. 

We  have  tried  to  be  fair  and  reasonable,  but  a  decision  had  to  be 
made  and  it  has  been  made.  We  hope  that  those  who  have  not  been 
granted  the  privilege  of  testifying  before  the  committee  will  file  their 
statements,  and  we  hope  they  will  not  labor  under  the  illusion  that 
filing  a  statement  is  an  empty  gesture.  I  think  I  can  speak  for  Sen- 
ators on  both  sides  of  this  table,  as  far  as  a  partisan  alinement  is  con- 
cerned  and  say  we  do  not  take  lightly  filed  statements.    When  we  get 
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into  executive  session,  those  statements  will  be  reviewed,  digests  of 
them  will  be  made,  and  I  want  to  <»ive  assurance  to  anyone  who  files 
a  statement  that  consideration  will  be  given  to  the  statement. 

Senator  Aiken.  Mr.  Chairman,  maj'  1  ask  Senator  Morse  what  wit- 
nesses have  been  approved  by  the  Republican  side^  I  thought  you 
were  going  to  give  the  list. 

Senator  Morse.  It  is  a  long  list.  Senator  Aiken,  that  we  went  over 
last  night.  I  should  have  added  in  my  statement  that  you  were  not 
present  at  the  meeting,  you  couldn't  be  there  because  of  other  matters 
that  kept  you  away,  but  you  did  submit  the  request  for  the  farm  organ- 
izations. I  am  pleased  to  advise  you  that  the  farm  organizations  have 
been  invited  to  testify. 

Senator  Aiken.  That  is  what  I  particularly  wanted  to  know.  I 
didn't  ask  the  farm  organizations  whether  they  were  testifying  for 
or  against  the  bill  or  simply  on  the  bill.  They  said  they  would  like 
to  be  heard.  They  are  the  Farm  Bureau,  the  Grange,  and  the  Council 
of  Farmer  Cooperatives.  Those  were  the  names  that  I  submitted.  I 
just  wanted  to  know  if  they  were  to  have  the  opportunity  to  testify. 
I  am  glad  that  they  are. 

Senator  Morse.  One  other  request,  Mr.  Chairman.  I  would  like 
consent  to  have  inserted  in  the  record  at  that  point  in  this  morning's 
proceedings  where  I  discussed  the  emergency  powers  of  the  President 
and  made  the  point  that  the  cases  are  many  which  hold  that  an 
emergency  does  not  create  a  power,  at  that  point  a  memorandum 
which  was  prepared  by  the  Legislative  Reference  Service  of  the 
Library  of  Congress  dated  June  27,  1947,  by  Robert  S.  Oglebaj^  of  the 
Federal  law  section  on  the  subject  of  the  power  of  the  President  to 
declare  an  emergency. 

The  Chairman.  It  will  be  put  in  the  record. 

(The  document  referred  to  above  appears  on  p.  311.) 

Senator  Murray.  Mr.  Chairman,  I  wish  to  say  I  didn't  hear  all  of 
the  statements  made  by  the  Senator  from  Oregon,  but  what  I  have 
heard  is  entirel}"  in  accord  with  my  views.  The  Senator  from  Oregon 
has  been  very  helpful  and  cooperative  with  us  in  our  efforts  to  work 
out  this  program.    I  am  in  full  accord  with  what  he  has  said  here. 

The  Chairman.  Senator  Donnell,  you  may  proceed  with  the  witness. 

STATEMENT  OF  HON.  MAURICE  J.  TOBIN,  SECRETARY  OF  LABOR— 

Resumed 

Senator  Donnell.  Mr.  Secretary,  before  our  adjournment  about 
noon  today  I  had  asked  you  your  opinion  as  to  the  advisability  of 
eliminating  that  portion  of  the  Taft-Hartley  Act  which  prohibits 
strikes  by  Government  employees,  the  fact  being,  as  I  understand, 
that  the  Taft-Hartley  Act  does  make  it  unlawful  for  any  individual 
employed  by  the  United  States  or  any  agency  thereof,  including 
wholly  oAvned  Govermnent  corporations  to  participate  in  any  strike. 

]My  understanding  is  further  that  the  bill  which  has  been  presented 
to  the  Senate  and  with  your  approval,  as  I  take  it,  eliminates  that 
provision. 

Secretary  Tobin.  That  is  right. 

Senator  Donnell.  I  understood  you  to  say  in  substance  that  you 
are  opposed  to  governmental  employees  having  the  right  to  strike,  but 
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that  yon  do  not  favor  the  inchision  of  a  provision  of  proliibition  of 
the  right  to  strike  as  apphed  to  said  governmental  employees  in  the 
pending  bill. 

Seci-etary  Tobin.  On  the  ground  that  that  is  covered  in  the  appro- 
priation bills. 

Senator  Donnell.  On  the  ground  that  it  is  covered  in  the  appro- 
priation bills. 

Mr.  Secretary,  you  are,  of  course,  familiar  with  the  fact  that  the 
appropriation  bills  come  up  recurrently,  and  there  has  been  no  actual 
legislative  determination  that  all  appropriation  bills  will  have  that 
in  it.    That  is  true,  is  it  not? 

Secretary  Tobix.  Correct. 

Senator  Donnell.  You  ai'e  simply  relying  on  the  probability  that 
there  will  in  each  succeeding  appropriation  bill  be  a  provision  in 
effect  ])rohibiting  strikes  by  governmental  employees? 

Secretary  Tobin.  Well,  I  would  say  that  if  the  Congress  wants  to — 
this  is  a  labor-management  bill,  not  a  labor-Government  bill — and 
if  the  Congress  wants  to  give  consideration  to  such  a  matter,  I  think 
it  should  be  separate  from  a  labor-management  bill. 

Senator  Doxxell.  You  would  have  no  objection,  however,  I  take 
it,  Mr.  Secretar3^  to  the  passage  of  a  bill  by  Congress  which  would 
say,  and  I  quote  now  the  Taft-Hartley  Act : 

It  shall  be  unlawful  for  any  individual  employed  by  the  United  States  or  any 
agency  thereof,  includinc;  wholly  owned  Govenunent  corporations,  to  participate 
in  any  strike.  Any  individual  eni[)loyed  by  the  United  States  or  by  any  such 
agency  who  strikes  shall  be  discharged  immediately  from  his  employment  and 
shall  forfeit  his  civil-service  status,  if  any,  and  shall  nor  be  eligil)le  for  re- 
employment for  3  years  by  the  United  States  or  any  such  agency. 

You  would  liave  no  objection  to  the  adoption  of  that  statute  by 
Congress,  would  you  ? 

Secretary  Tobix.  There  is  a  irreat  deal  included  in  that  section  of 
the  law  you  have  read.  I  couldn't  give  consideration  to  all  parts  of 
that  phase  of  the  law  that  you  have  mentioned  by  saying  "yes"'  or  "no," 
but  I  Avill  say  that  I  am  not  o]>posed  to  and  would  favor  a  law  that 
would  say  that  Government  employees  shoidd  not  strike. 

However.  I  don't  think  it  belongs  in  a  labor-management  bill  be- 
cause you  are  then  dealing  with  employee-Government  relations  and 
not  the  relations  between  private  management  and  employees. 

So  while  I  do  not  disagree  with  the  purpose  of  the  ]n-ovision,  I  do 
not  think  it  belongs  in  this  law. 

Senator  Doxxell.  Xow  the  language  which  I  quoted  to  you  in  my 
question  a  moment  ago,  beginning  with  the  words  "It  shall  be  un- 
lawful," and  ending  with  the  words  "any  such  agency,"  is  an  exact 
copy  of  section  :305  of  the  Taft-Hartley  Act. 

Mr.  Secretary,  do  you  know  approximately  how  many  individuals 
there  are  who  are  employed  by  either  the  Ignited  States  or  by  some 
agency  thereof,  including  wholly  owned  Government  corporations? 

Secretary  Tobix.  I  think  it  is'in  the  vicinity  of  2.000,000. 

Senator  Doxxell.  Mr.  Secretary,  referring  again  to  the  subject  of 
anti-Comnuniist  affidavits,  I  am  not  clear  as  to  just  what  is  your 
reason  why  you  do  not  favor  tlie  inclusion  of  such  a  provision  in 
the  pending  measure.  At  the  risk  of  repetition,  would  you  be  kind 
enough  to  state  again  your  view  on  that  ? 
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Secretary  Toiux.  I  believe  that  the  Coiniminist  problem  should  be 
ai)proaelie(l  fiom  an  over-all  ])()int  of  view.  I  am  in  accord  with  the 
desires  and  objectives  in  this  respect  of  those  who  enacted  this  law. 
As  far  as  the  over-all  problem  of  communism  is  concerned,  I  feel  it 
should  be  handled  as  an  over-all  problem  covering  the  entire  country 
and  all  citizens  of  the  country  and  not  just  those  citizens  who  happen 
to  be  officers  in  labor  unions. 

I  pointed  out  to  you  the  methods  by  which  100  percent  connnunistic 
unions  or.  let  us  say,  500  out  of  550  who  are  Connnunists,  can  still 
continue  to  enjoy  the  protections  and  riii;hts  of  the  National  Labor 
Relations  Board  by  putting  up  three  good  American  citizens  as  their 
officers;  whereas,  in  a  union  that  would  run  99  percent  good  Americans 
because  there  were  Communist  officers  at  the  head  of  the  organization, 
that  union  would  be  denied  the  rights  of  the  Board. 

I  think  the  best  approach  to  it  would  be,  as  I  stated  earlier,  to 
declare  it  to  be  illegal  for  any  Communist  to  be  an  officer  in  a  labor 
union  in  the  United  States  and  to  have  that  a  separate  law  and  not  a 
part  of  the  labor-management  law.  I  say  that  should  be  tied  in  with 
an  over-all  law.  I  think  we  ought  to  give  consideration  to  the  whole 
problem  of  communism  and  enact  such  laws  as  will  adequately  protect 
the  whole  economy  from  communism. 

Senator  Humphrey.  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 

•Senator  Humphrey.  I  would  like  to  get  some  clarification.  Would 
Tou  say  it  is  just  illegal  for  a  Communist  to  be  an  officer  of  a  union? 

Secretary  Tobin.  That  is  correct. 

Senator  Humphrey.  I  wonder  whether  or  not  there  is  any  feeling 
here,  since  we  know  the  nefarious  tactics  the  Commie  brethren  are 
willing  to  indulge  in,  for  some  controls  in  case  some  of  them  get  capi- 
talistic ideas  and  become  presidents  of  corporations  or  members  of 
the  corporation  board  of  directors. 

Do  you  think  it  would  be  illegal  for  them  to  be  members  of  the  board 
of  directors  or  officers  of  a  corporation  or  the  owner  of  a  business  in- 
volved in  a  labor-management  relation?  I  will  direct  it  first  to  you 
and  then  I  have  a  question  for  the  Senator. 

Secretary  Tobik.  The  philosophy  of  communism  is  so  anti-Ameri- 
can that  any  controls  we  can  establish  constitutionally  would  be  in 
accord  with  my  thinking.  But  I  am  unable  to  say  "Yes"  or  "No"  to 
that  question  without  further  thought. 

Senator  Humphrey.  I  just  want  to  get  this  across:  that  we  ought 
to  constantly  remember  in  these  hearings  we  are  talking  about  two 
sides  of  the  same  coin.  We  are  talking  about  labor  and  management, 
and  this  is  not  a  one-way  street. 

Now  it  is  entirely  possible  that,  knowing  how  the  Communist  Party 
line  changes  and  knowing  the  tactics  that  it  is  entirely  possible  that  a 
very  ffood,  sound,  free-trade  union  movement  that  was  under  the  best 
of  noble  American  leadership  should  find  itself  at  times  engaged  in 
collective  bargaining  with  the  manager  of  a  concern  that  had  paid  his 
respects  to  the  Kremlin  and  was  one  of  the  brethren. 

How  about  that  fellow?  It  seems  to  me,  if  we  are  going  to  have 
Connnunist  affidavits — I  don't  want  to  make  this  look  absurd — but  if 
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we  are  going  to  have  Communist  affidavits  for  union  officers,  it  should 
be  applied  to  business  officers,  not  just  corporations,  but  business  all 
the  way  down  the  line,  because  if  a  Communist  is  evil  on  one  side,  he 
is  evil  on  the  other  in  terms  of  his  relationships  to  the  economy. 

Could  I  ask  the  Senator  just  a  question  in  reference  to  your  earlier 
one? 

Senator  Donnell.  Yes.  Did  you  want  to  ask  me  a  question  in  re- 
gard to  Communist  matters,  too  ?     I  would  be  glad  to  answer  it. 

Senator  Humphrey.  I  would  want  you  to  make  your  statement  on 
it.  But  first  I  want  to  ask  about  the  no-strike  requirement  on  Govern- 
ment employees  under  the  law.  I  wonder  whether  you  would  be  will- 
ing to  incorporate  in  the  law  that  denies  the  Government  employees 
the  right  to  strike,  a  protection  that  will  guarantee  that  the  economic 
grounds,  the  working-condition  grounds  that  cause  strikes  would  be 
handled  by  the  Government  of  the  United  States  ? 

For  example,  the  District  of  Columbia  happens  to  be  under  the 
jurisdiction  of  the  Congress,  and  I  know  that  our  distinguished  col- 
league, Senator  Johnston  of  South  Carolina,  is  now  asking  for  a  little 
pay  increase.  Frankly,  the  employees  of  the  District  of  Columbia 
have  been  notoriously  discriminated  against.  They  have  good  grounds 
for  being  a  bit  unhappy,  and  yet  we  have  been  very  derelict  in  the 
Congress  of  the  United  States  in  taking  care  of  their  financial  require- 
ments to  meet  their  basic  needs. 

I  am  perfectly  willing  to  say  it  might  be  all  right  to  deny  people 
the  right  to  strike,  provided  the  humanitarian  hand  of  wisdom  and 
justice  is  there  to  see  to  it  that  these  people  have  no  grounds  on  which 
to  use  their  economic  weapon  to  strike.  If  somebody  will  prepare  an 
amendment  to  this  act  which  will  see  to  it  that  all  the  grounds  for  the 
possibility  of  a  justifiable  strike  on  the  basis  of  working  conditions 
and  economic  situations  are  removed,  then  I  think  we  are  being  fair. 

However,  we  deny  people  the  right  to  strike  and  leave  them  to  the 
mercy  of  the  capricious  hands  of  people  busy  with  great  and  weighty 
matters  of  state,  who  might  forget  about  the  simple  bread  and  butter 
matters  of  those  employees. 

Senator  Donnell.  I  am  in  hearty  accord  with  the  general  sentiment 
expressed.  It  is  the  duty  of  the  Government  to  see  that  its  employees 
are  adequately  compensated,  and  I  think  the  adequate  compensation 
would  in  the  main  take  care  of  the  proposition  the  distinguished  Sena- 
tor has  so  clearly  set  forth. 

With  respect  to  the  District  of  Columbia,  we  have  there  involved 
in  it  the  municipal  problem,  and  I  am  not  certain  how  to  work  it  out 
for  the  District.  However,  on  the  broad  general  principle,  I  am  in 
thorough  accord  that  by  appropriation  or  other  appropriate  measure 
the  United  States  Government  should  see  that  those  employed  by  it 
should  not  have  any  just  reason  to  strike  if  these  people  are  denied 
the  right  to  strike. 

Senator  Humphrey.  It  should  be  in  the  same  law  ? 

Senator  Donnell.  That  is  fair. 

Senator  Aiken.  Mr.  Chairman. 

The  Chairman.  Senator  Aiken. 

Senator  Aiken.  May  I  ask  the  Senator  from  Minnesota  who  would 
determine  the  justification  of  the  right  to  strike  against  the  Gov- 
ernment ? 
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Senator  Humphrey.  I  don't  know.  This  question  was  posed  by  our 
good  friend,  the  Senator  from  Missouri. 

Senator  Aiken.  I  was  wondering  whether  it  would  be  the  Gov- 
ernment or  the  employees  or  who  would  determine  that  justification.- 

Senator  HuMriiiiEY.  As  to  whether  or  not  they  should  have  the 
right  to  strike  ? 

Senator  Aiken.  Yes;  strike  against  the  Government. 

Who  would  determine  when  working  conditions  were  such  that  a! 
strike  was  warranted  ? 

Senator  Humphrey.  1  will  leave  that  up  to  you  gentlemen. 

Senator  xViken.  I  wouldn't  want  to  make  that  determination. 

Senator  Donnell.  I  think  there  should  be  an  absolute  final  pro- 
hibition against  any  governmental  employee  striking.  I  think  when  a 
man  accepts  employment  in  the  Government,  he  should  accept  that 
subject  to  the  right  that  it  shall  be  unlawful  for  him  to  strike. 

>Jow,  as  a  corollary  to  that,  I  think  the  suggestion  of  the  Senator 
from  ^linnesota  is  meritorious  and  that  the  Government  should  see 
that  from  a  human  standpoint  and  all  standpoints  those  employees 
are  fairly  and  properly  treated. 

Secretary  Tobin.  I  would  like  to  state  that  any  action  which  would 
be  taken  in  a  general  over-all  law  that  would  apply  to  Communists 
as  officers  of  labor  organizations  should  likewise  apply  to  officers  in- 
corporations so  that  there  would  be  a  balance. 

Senator  Donnell.  Before  I  forget  it,  the  Senator  from  Minnesota 
addressed  the  inquiry  to  the  Secretary  with  respect  to  Communists 
holding  offices  in  corporations.  I  think  the  Senator  from  Minnesota 
has  a  real  point,  and  I  am  in  accord  with  certainly  the  general 
principle. 

I  realize,  I  think,  as  the  Secretary  himself  has  very  properly  sug- . 
gested,  that  there  may  be  very  grave  constitutional  questions  in- 
volved.   Of  course,  I  should  certainly  feel  we  should  not  violate  any 
provision  of  the  Constitution  of  the  United  States. 

Senator  Humphrey.  I  agree. 

Senator  Morse.  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 

Senator  Morse.  I  simply  wish  to  make  the  observation  that  in . 
my  opinion  it  is  a  matter  of  law  that  Government  employees   in 
America  do  not  now  have  the  right  to  strike  against  the  Government. 

In  support  of  that  observation,  I  ask  permission,  Mr.  Chairman, 
to  have  incorporated  in  the  record  at  this  point  the  decision  of  the 
War  Labor  Board  during  the  war  in  the  New  York  Transit  case. 

(The  decision  referred  to,  being  found  at  5  War  Labor  Reports,. 
286,  is  as  follows:) 

MUNICIPAL   GOVERNMENT,    CITY    OF   NEWARK 

In  re  ^runicipul  Government,  City  of  Newark,  N.  J.,  and  State,  County,  and', 
Muntipal  Workers  of  America,  Local  277  (CIO)  ;  Board  of  Transportation  of 
the  City  of  New  York  and  Transport  Workers  Union  of  America  (CIO)  and 
Transport  Workers  Union  of  Greater  New  York,  Local  1(10  (CIO)  :  Metro- 
politan Utilities  District,  Omaha,  Nebr.,  and  American  Federation  of  State,' 
County,  and  Municipal  Employees,  Local  431  (AFL).  Nos.  47  and  726.  Decem- 
ber 24,  1942 
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JURISDICTION  OF  BOARD — MUNICIPAL  DISPUTES — EXECUTIVE  ORDER  CREATING  BOARD 
CONSTITUTIONAL  SOVEREIGNTY  OF  LOCAL  GOVERNMENTS ADVISOET  RECOMMENDA- 
TIONS— DETERMINATION  IN  INDIVIDUAL  CASES 

Board  does  not  have  jurisdiction  of  disputes  between  local  governments  and 
their  employees,  since  (1)  Board's  jurisdiction,  powers,  and  duties  are  derived 
from  Executive  Order  creatine  Board  and  such  Order  does  not  delegate  any 
authority  to  Board  over  such  disputes  and  (2)  if  such  delegation  had  been  at- 
tempted, sovereignty  of  local  governments  would  have  been  violated,  at  least 
in  absence  of  showing  in  given  case  that  local  governmental  processes  had 
broken  down  to  detriment  of  war  effort. 

Although  Board  does  not  have  jurisdiction  finally  to  determine  disputes  be- 
tween local  governments  and  their  employees.  Board  will  determine  in  specific 
cases  whether  to  render  advisory  opinion  or  make  recommendations  for  settle- 
ments of  such  disputes  where  parties  mutually  request  Bo^ird  assistance. 

Unanimous  decision  of  Board  rejecting  panel  report  in  Case  No.  47.  Opinion 
by  Wayne  L.  Morse,  public  member.  Public  members  concurring :  William 
H.  Davis,  George  W.  Taylor,  and  Frank  P.  Graham.  Employer  members  con- 
curring with  separate  opinion  :  Roger  D.  Lapham,  Cyrus  S.  Ching,  Harry  L. 
Derby,  and  Reuben  B.  Robertson.  Labor  members  concurring  with  statement 
of  belief  that  discussion  of  right  of  government  employees  to  strike  is  ir- 
relevant :  Matthew  Woll,  George  Meany,  Van.  A.  Bittner,  and  Delmond  Garst 

Resolution  of  the  Board 

After  careful  consideration  of  all  the  matters  presented  to  the  National  War 
Labor  Board  at  and  in  connection  with  the  public  hearings  on  December  9,  1942, 
the  Board  finds  that  it  has  no  power  under  Executive  Order  No.  9017  to  issue 
any  directive  order  or  regulation  in  these  disputes  governing  the  conduct  of 
the  State  or  municipal  agencies  involved.  ' 

Opinion  of  the  Board 

The  National  War  Labor  Board  is  unanimously  of  the  opinion  that  as  a  matter 
of  law,  it  does  not  have  jurisdiction  over  labor  disputes  between  State  govern- 
ments, including  political  subdvisions  thereof,  and  their  public  employees.  The 
well-established  doctrines  in  American  law  pertaining  to  the  sovereign  rights 
of  State  and  local  governments  clearly  exclude  such  disputes  from  the  jurisdic- 
tion and  powers  of  the  Board.  It  is  to  be  remembered  that  the  National  War 
Labor  Board  is  the  creature  of  the  President  and  its  jurisdiction  and  authority 
is  circumscribed  by  the  langaiage  of  the  Executive  Order  of  January  12,  1942, 
as  supplemented  by  Executive  Order  of  October  3,  1942.  There  is  no  doctrine 
more  firmly  established  in  American  jurisprudence  than  the  one  that  State 
governments  and  their  subdivisions  within  the  sphere  of  their  own  jurisdiction 
are  sovereign.  This  sovereignty  cannot  be  interfered  with  or  encroached  uix>n 
by  the  United  States  Government. 

Under  the  Constitution  of  the  United  States,  the  powers  possessed  by  the 
Federal  Government  are  commonly  expressed  as  "delegated"  powers,  whereas 
the  powers  possessed  by  the  states  are  termed  "reserved"  powers.  Thus  there 
is  a  division  of  powers  between  the  Government  of  the  United  States  and  the 
government  of  the  states,  the  former  possessing  only  the  powers  granted  to  it 
by  the  Constitution  and  the  latter  having  the  vast  residue  of  powers  which  have 
not  been  granted  to  the  Federal  Government  and  which  have  not  been  denied  to 
them  by  implication.^  This  fundamental  concept  was  admirably  summarized  by 
Barbour,  J.,  in  the  United  States  Supreme  Court  case  of  Islew  York  v.  Miln :  - 

"We  choose  rather  to  plant  ourselves  on  what  we  consider  impregnable  posi- 
tions. They  are  these:  That  a  State  has  the  same  luideniable  and  unlimited 
jurisdiction  over  all  persons  and  things  within  its  territorial  limits  as  any  foreign 
nation,  where  that  jurisdiction  is  not  surrendered  or  restrained  by  the  Consti- 
tution of  the  United  States.  That,  by  virtue  of  this,  it  is  not  only  right,  but 
the  bounden  and  solemn  duty  of  a  State,  to  advance  the  safety,  happiness,  and 
prosperity  of  its  people,  and  to  provide  for  its  general  welfare,  by  any  and  every 
act  of  legislation  which  it  may  deem  to  be  conducive  to  these  ends ;  where  the 


»  See  1  Willonghhv.  Constitutional  Law  (2d  ed.  1929),  §  45. 
-  11  Peters  102,  139  (1837). 
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power  over  the  particular  subject,  or  the  manner  of  its  exercise  is  not  surrendered 
or  restrained,  in  the  manner  just  stated.  That  all  those  powers  which  relate  to 
merely  municipal  legislation,  or  wliat  may,  perhaps,  more  properly  be  called 
internal  police,  are  not  thus  surrendered  or  restrained ;  and  that,  consequently,  in 
relation  to  these,  the  authority  of  a  state  is  complete,  unqualified,  and  exclusive." 
Illustrative  of  the  doctrine  that  the  United  States  is  w^ithout  pjwer  to  encroach 
ui^in  the  sovereijjn  rights  of  the  several  states  is  the  relatively  early  decision  of 
the  United  States  Supreme  Court  wherein  it  was  held  that  the  United  States 
could  not  tax  the  revenues  of  the  city  of  Baltimore  either  directly  or  indirectly 
and  that  a  federal  statute  which  attempted  indirect  taxation  of  that  type  was 
void.-"*  Another  decision  emanating  from  our  highest  court  decided  that  matters 
pertaining  to  titles  and  modes  of  disposing  of  real  property  within  a  state  could 
not  be  placed  within  the  control  of  the  Federal  Government.* 

In  the  famous  case  of  Gibbons  v.  Ofidcn,^  tlie  United  States  Supreme  Court 
made  these  comments  with  reference  to  the  enactment  of  certain  state  inspection 
laws: 

"Tliey  act  upon  tlie  subject,  before  it  becomes  an  article  of  foreign  commerce, 
or  (it  commerce  among  the  states,  and  prepare  it  for  that  purpose.  They  form 
a  portion  of  that  immense  mass  of  legislation,  wliich  embraces  everything  within 
the  territory  of  a  state,  not  surrendered  to  the  general  government ;  all  of  w^iicli 
can  l>e  most  advantageously  exercised  by  the  states  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as  laws  for  regulating 
the  internal  connnerce  of  a  state,  and  tliose  which  respect  turnpike-roads,  ferries, 
etc..  are  component  parts  of  this  mass." 

Only  a  few  of  the  very  large  body  of  eases  which  uphold  this  fundamental 
doctrine  of  division  of  powers  are  cited  below.^ 

The  states  have  the  undisputed  power  to  regulate  working  hours  of  those  who 
are  deemed  to  require  .si>ecial  protection  of  the  state.  Thus,  the  United  States 
Supreme  Court  has  upheld  the  validity  of  state  statutes  regulating  the  hours  of 
work  of  children  "  and  women.*'  It  has  never  been  suggested  that  the  state  lacks 
power  to  limit  the  hours  of  labor  of  its  own  employees.  Rather,  it  has  been 
held  to  be  within  the  power  of  the  state  to  limit  the  hours  of  labor  of  those 
in  its  employ.y  Furthermore,  the  multitude  of  details  pertaining  to  the  com- 
pensation of  municipal  employees  may  be  governed  either  by  statutory,  charter, 
or  ordinance  provisious.^o 

It  has  never  been  suggested  that  the  Federal  Government  has  the  power  to 
regulate  with  respect  to  the  wages,  working  hours,  or  conditions  of  employment 
of  those  who  are  engaged  in  performing  services  for  the  States  or  their  political 
subdivisions.  Any  action  by  the  National  War  Labor  Board  in  attempting  to 
regulate  such  matters  by  directive  order  would  be  beyond  its  pow'ers  and  juris- 
diction. The  employees  involved  in  the  instant  cases  are  performing  services  for 
political  subdivisions  of  State  governments.  Any  directive  order  of  the  National 
War  Labor  IJoard  which  purported  to  regulate  the  wages,  the  working  hours,  or 
the  conditions  of  employment  of  State  or  municipal  employees  would  constitute 
a  clear  invasion  of  the  .sovereign  rights  of  the  political  subdivisions  of  the  local 
State  government. 

Does  the  fact  that  the  Nation  is  at  war  lessen  in  any  way  the  sovereign  rights 
of  local  State  governments?  Clearly  not.  However,  the  existence  of  war  does 
call  upon  Congress  and  the  executive  branch  of  the  Federal  Government  to  exer- 
cise their  war  i>owers  within  the  framework  of  the  Constitution.  The  exercise 
of  tho.se  war  powers  in  the  interest  of  the  common  defense  and  for  the  purpose  of 
])reserving  our  republican  form  of  government,  including  the  sovereign  rights  of 
local  State  governments,  necessitates  Federal  wartime  orders  and  restrictions 
which,  on  the  surface,  may  seem  to  encroach  upon  so-called  fundamental  and 
inalienable  rights  of  individuals  and  sovereign  rights  of  local  governments. 


5  liiited  stfitrx  v.  Rnilrotid  Company.  84  U.  S   ."''2  (187"^) 
*  I  nil  1(1  Stntix  V.  Foj-.  J»4  U.  S.  :!15  (1876). 
nt  Wheat.  1.  20:;  (1824). 
•■•  Lane  County  v.  Oregon.  7  Wall.  71  (1868). 
Tejcas  v.  White.  7  Wall.  700  (1868). 
United  fitatex  v.  Criuchshank.  92  U.  S.  542  (1875). 
Martin  v.  Hunters  Lessee,  1  Wheat.  304  (1816). 
Seheehter  Corp.  v.  United  States,  295  U.  S.  (1935). 

■>  Stetler  v.  Q-Hara,  69  Or.  519,  139  Pac.  743  (1914).     Aff'd  243  U.  S.  629  (1916). 
^Dominion  Hotel  Company  v.  Arizona,  249  U.  S.  265  (1919). 

»  Sec  People  v.  Orange  County  Road  Construction  Company,  175  N.  Y.  84,  89;  64  N.  E. 
129  (1903). 

^"37  Am.  Jur.  879,  §  255. 
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There  have  always  been  those  among  us  in  past  wars,  as  well  as  in  this  one, 
•who  have  insisted  that  the  war  powers  of  the  Congress  and  of  the  President  must 
be  strictly  construed  and  that  the  Constitution  must  be  given  a  literal  and  static 
•meaning.  Fortunately,  our  forefathers  who  wrote  the  Constitution  apparently 
were  familiar  with  the  unpredictable  exigencies  of  war  and  recognized  that  a 
war  cannot  be  waged  successfully  by  the  sovereign  States,  and  hence  they  vested 
broad  powers  in  Congress  and  the  President  to  wage  war  in  the  common  defense. 
The  granting  of  that  power  to  the  Federal  Government  did  not  impair  the  sover- 
eignty of  the  States  under  our  republican  form  of  government,  but  rather  provided 
for  the  preservation  of  that  sovereignty.  Apparently  recognizing  that  time  is 
of  the  essence  in  the  successful  prosecution  of  a  war  and  that  power  to  take  quick 
action  on  the  part  of  the  Commander  in  Chief  may,  under  certain  cii'cumstances, 
mean  the  difference  between  a  battle  lost  or  won,  or  between  victory  and  defeat 
in  the  total  war  effort,  the  framers  of  the  Constitution  did  not  phrase  the  war 
powers  of  Congress  and  of  the  President  in  language  so  narrow  in  meaning  as  to 
make  it  impossible  for  them  to  act  in  the  interest  of  the  common  defense  without 
first  obtaining  a  court  interpretation  or  a  constitutional  amendment. 

The  briefs  and  arguments  of  some  of  the  counsel  appearing  in  this  case  in  behalf 
of  the  local  governments  cited  controlling  court  decisions  as  to  the  extent  of  the 
war  powers  of  Congress  and  of  the  President.  Then  counsel  proceeded  to  place 
very  narrow  and  restrictive  interpretations  upon  the  language  used  by  the  courts 
in  the  cases  cited,  with  the  result  that  their  interpretations  do  violence,  not  only 
to  the  meaning  of  the  language  of  the  courts,  but  also  to  the  meaning  of  the  clear 
language  of  the  Constitution  itself.  Thus,  in  interpreting  the  language  of  the 
United  States  Supreme  Court  in  the  recent  case  of  ex  parte  Quirin,"  counsel 
arued  that  the  war  powers  of  the  President  "of  necessity  must  stem  from  con- 
gressional action."  Counsel  then  admitted  that  the  President,  as  Commander 
in  Chief  of  the  Army  and  Navy,  does  possess  such  implied  war  powers  as  are 
necessary  to  carry  into  effect  the  successful  prosecution  of  the  war  by  the  Army 
and  Navy.  However,  counsel  seemed  to  question  whether  or  not  such  implied 
powers  give  to  the  President,  in  the  absence  of  congressional  action,  authority 
to  create  by  Executive  order  a  War  Labor  Board  with  jurisdiction  to  finally 
determine  labor  disputes  including  disputes  between  local  governments  and  their 
employees. 

Counsel  is  quite  right  that  any  attempt  upon  the  part  of  the  War  Labor  Board 
to  exercise  jurisdiction  over  disputes  between  local  governments  and  their  em- 
ployees would  invade  the  sovereign  rights  of  local  government.  However,  it 
would  be  a  strict  interpretation  of  the  Constitution  indeed  if  it  were  to  be  held 
that  the  war  powers  of  the  President  are  so  limited  in  their  constitutional 
meaning  as  to  prevent  his  controlling  industrial  disturbances  which  threatened 
to  interfere  with  the  war  effort. 

•  Modern  warfare  requires  the  cooperative  and  coordinated  effort  of  the  pro- 
ductive resources  of  the  Nation  to  the  end  of  supplying  the  armed  forces  with 
the  maximum  supply  of  the  materials  of  war  in  the  shortest  possible  time.  The 
winning  of  the  battle  of  production  is  a  condition  precedent  to  the  winning  of 
victories  by  our  armed  forces  on  land,  sea,  and  in  the  air.  The  constitutional 
power  entrusted  to  the  President  to  serve  as  Commander-in-Chief  of  the  Army 
and  of  the  Navy,  by  necessary  implication  in  light  of  the  needs  and  techniques 
of  modern  warfare,  empower  him  to  intervene  when  the  lines  of  war  production 
are  broken  by  labor  disputes.  Thus  the  President  in  this  war,  as  did  the  Presi- 
dent in  the  last  World  War,  has,  by  executive  order,  created  the  National  War 
Labor  Board  to  finally  determine  labor  disputes  in  private  industry.'^ 

Even  though  the  War  Labor  Board  does  not  have  jurisdiction  in  the  instant 
case,  it  does  not  follow  that  local  governments  in  time  of  war  are  free,  under 
the  doctrine  of  sovereignty,  to  follow  any  course  of  action  they  care  to  in  regard 
to  their  relations  with  their  employees  irrespective  of  the  effects  of  a  particular 
policy  upon  the  prosecution  of  the  war.  The  doctrine  of  sovereignty  is  not  a 
"suicidal  doctrine."    It  does  not  empower  local  governments  to  impede  the  war 


^  Ex  parte  QuiHn,  63  Supreme  Court  Reporter  2  (1942). 

^-  As  the  War  Labor  Board  stated  in  its  decision  of  .Tuly  fi.  1942,  in  tlie  Little  Steel  case  : 
"As  Commander  in  Chief  in  time  of  war,  the  President's  autliority  extends  not  only  to 
matters  of  strictly  military  nature  or  to  problems  directly  related  to  military  activity, 
but  also  to  whatever  phases  of  civilian  life  must  be  controlled  in  order  to  prosecute  thia 
war  successfully.  The  history  of  this  Nation  is  replete  with  instances  in  which  our  war 
Presidents  have  exercised  very  broad  and  sweeping  powers.  *  *  *  Congress  itself  has 
on  many  occasions  recognized  that  it  is  necessary  for  the  President  to  exercise  broad 
war  powers  and  hence  has  passed  many  statutes  implementing  those  powers;" 
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effort.  It  is  not  a  lefrallstic  refuge  or  jiolitical  sanctuary  in  which  local  gov- 
ernments can  escape  a  full  and  complete  participation  and  cooperation  in  ad- 
vancing the  Nation's  war  program. 

The  doctrine  of  sovereignty  cannot  he  considered  and  applied  in  a  vacuum, 
but  must  be  recognized  as  a  dynamic  legal  concept  possessing  meaning  only 
when  related  to  factual  situations.  War  emergencies  necessarily  give  rise  to 
many  factual  situations  which  call  for  the  exercise  by  the  Federal  Government, 
within  the  l)0undaries  of  the  several  States,  of  the  war-power  provisions  of  the 
Constitution.  The  exercise  of  such  powers  must  be  in  the  interest  of  national 
preservation,  but  the  very  nature  of  the  problems  incident  to  waging  war  in  the 
common  defense  make  it  necessary  that  Congress  and  the  President  exercise 
a  broad  discretion  in  carrying  out  their  war  powers.  The  test  must  necessarily 
be  whether  the  operative  facts  of  a  given  emergency  are  inimical  to  a  successful 
prosecution  of  the  war,  thereby  necessitating  congressional  or  executive  action. 
If  such  action  is  consonant  with  war  powers  expressly  provided  or  necessarily 
implied  from  such  express  provisions  in  the  Constitution,  there  can  be  no  sound 
constitutional  objections  to  their  exercise  on  the  basis  of  any  claimed  violation 
of  sovereignty. 

In  the  recent  case  of  ex  parte  Quirin,"  decided  October  29,  1942,  the  opinion 
of  the  United   States   Supreme  Court  states: 

"We  are  not  hei-e  concerned  with  any  question  of  the  guilt  or  innocence  of  peti- 
tioners. Constitutional  safeguards  for  the  protection  of  all  who  are  charged  with 
offenses  are  not  to  be  disregarded  in  order  to  inflict  merited  punishment  on  some 
who  are  guilty.  Ex  parte  MiUigan,  supra.  4  Wall.  119,  132,  18  L.  Ed.  281 ;  Tumey 
v.  Ohio,  273  U.  S.  510,  535,  47  S.  Ct.  437,  445,  71  L.  Ed.  749,  50  A.  L.  R.  1243 ;  Hill  v. 

Texas,  316  U.  S.  400,  62  S.  Ct.  1159,  1161,  1162,  86  L.  Ed. .    But  the  detention 

and  trial  of  petitioners — ordered  by  the  President  in  the  declared  exercise  of  his 
power  as  Connnander  in  Chief  of  the  Army  in  time  of  war  and  of  grave  public 
danger — are  not  to  be  set  aside  by  the  courts  without  the  clear  conviction  that  they 
are  in  conflict  with  the  Constitution  or  laws  of  Congress  constitutionally  enacted. 

"Congress  and  the  President,  like  the  courts,  possess  no  power  not  derived  from 
the  Constituion.  But  one  of  the  objects  of  the  Constitution,  as  declared  by  its 
preamble,  is  to  'provide  for  the  common  defence.'  As  a  means  to  that  end  the 
Constitution  gives  to  Congress  the  power  to  'provide  for  tlie  common  Defence' 
(Art.  I,  Sec.  8,  cl.  1)  ;  'To  raise  and  support  Armies,'  'To  provide  and  maintain  a 
Navy'  (Art.  T,  Sec.  8,  cl.  12.  13)  ;  and  'To  make  Rules  for  the  Government  and 
Regulation  of  the  land  and  Naval  Forces'  (Art.  I,  Sec.  14).  Congress  is  given 
authority  'To  declare  War,  grant  Letters  of  Marque  and  Reprisal,  and  make  Rules 
concerning  Captures  on  Land  and  Water'  (Art.  I,  Sec.  8,  cl.  11)  ;  and  'To  define 
and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and  Offenses  against 
the  Law  of  Nations"  (Art.  I,  Sec.  8,  cl.  10) .  And  finally  the  Constitution  authorizes 
Congress  'To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying 
into  Execution  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States,  or  in  any  Department  or  Oflicer 
thereof  (Art.  I,  Sec.  8,  cl.  18). 

"The  Constitution  confers  on  the  President  the  'executive  Powei"'  (Art.  II, 
Sec.  1,  cl.  1)  and  impo.ses  on  him  the  duty  to  'take  Care  that  the  Laws  be  faith- 
fully executed'  (Art  11,  Sec.  3).  It  makes  him  the  Commander  in  Chief  of  the 
Army  and  Navy  (Art.  II.  Sec.  2,  cl.  1)  and  empowers  him  to  appoint  and  com- 
mi.ssion  officers  of  the  Ignited  States  (Art.  11,  Sec.  3,  cl.  1). 

"The  Constitution  thus  invests  the  President  as  Commander  in  Chief  with  the 
power  to  wage  war  which  Congress  has  declared,  and  to  carry  into  effect  all  laws 
passed  by  Congress  for  the  conduct  of  war  and  for  the  government  and  regulation 
of  the  Armed  Forces,  and  all  laws  defining  and  imnishing  offences  against  the  law 
of  nations,  including  those  which  pertain  to  the  conduct  of  war." 

The  language  of  the  court  in  the  Quirin  case  does  not  support  the  very  narrow 
interpretation  placed  upon  it  by  comisel  in  the  instant  case.  Rather  it  would 
seem  clear  that  the  decision  is  entirely  consistent  with  the  view  that  the  President 
as  Commander  in  Chief  of  the  Army  and  Navy  is  vested  with  power  to  wage  war 
which  Congress  has  declared  and  to  carry  into  effect  all  laws  passed  by  Congress 
for  the  conduct  of  war.  The  decision  does  not  hold  that  in  the  exercise  of  his  war 
powers  the  President  can  take  no  action  in  waging  war  for  the  common  defense 
unless  Congress  has  specifically  legislated  upon  the  point.  It  would  seem  clear 
that  the  decision  is  consistent  with  the  view  that  as  Commander  in  Chief  of  the 


^»  Supra,  note  11,  at  9-10. 
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Army  and  the  Navy,  the  President  possesses  the  constitutional  power,  by  neces- 
sary implication,  to  take  siicli  steps  as  are  required  by  war  exigencies  to  wage  war 
in  the  common  defense.  As  the  court  says  "Congress  and  tlie  President,  like  the 
courts,  possess  no  power  not  derived  from  the  Constitution."  However,  Art.  II, 
Sec.  2,  cl.  1  of  the  Constitution  provides  that  "the  President  shall  be  Commander 
in  Chief  of  the  Army  and  Navy  of  the  United  States  and  of  the  militia  of  the  sev- 
eral .states  when  called  into  the  actual  services  of  the  United  States ;  *  *  *" 
This  constitutional  provision  is  phrased  in  broad  terms  and  by  necessary  implica- 
tion would  seem  to  give  to  the  President  the  broad  latitude  as  Commander  in 
Chief  to  wage  war  in  the  common  defense  in  the  interest  of  preserving  our  repub- 
lican form  of  government.  It  was  on  the  basis  of  such  an  interpretation  of  the 
war  powers  of  the  President  that  the  National  War  Labor  Board  stated  on  July  16, 
1942,  in  its  decision  in  the  Little  Steel  case  [1  War  Lab.  Rep.  325]  : 

"A  basic  reason  for  the  war  powers  of  the  President  not  being  subject  to  exact 
delineation  is  that  they  must  be  exercised  in  the  light  of  facts  existing  during  a 
time  of  emergency.  War  powers  are  by  their  very  nature  extraordinary  powers 
designed  to  meet  a  sitnation  wherein  ordinary  legal  process  is  inadequate  to  meet 
the  war  emergency.  They  nre  not  sub.iect  to  examination  through  the  magni- 
fying glass  of  strict  legalistic  doctrine  or  technical  legal  rules  applicable  to 
peacetime  situations. 

"It  might  be  said  that  they  are  powers  which  are  governed  by  the  laws  of 
national  preservation  rather  than  by  the  rules  of  the  common  law.  They  are 
powers  which  contemplate  immediate  action  in  order  that  the  President  or  his 
agents  may  'preserve,  protect,  and  defend  the  Constitution  of  the  United  States.' 
(Art.  II,  Sec.  1)  and.  in  order  that  in  so  preserving  the  Constitution,  the  Presi- 
dent may  fulfill  its  guarantee  that  'The  LTnited  States  shall  guarantee  to  every 
State  in  this  Union  a  republican  form  of  government  and  shall  protect  each  of 
them  against  invasion  (Art.  IV.  Sec.  4).'  " 

It  does  not  follow  that  the  war  powers  of  the  President  are  luilimited  powers, 
but  rather  the  contrary  is  true.  He  possesses  only  such  powers  necessary  for  the 
pei'foi'mance  of  his  constitutional  duties." 

Applying  the  foregoing  discussion  of  the  war  jwwers  of  the  President  to  the 
facts  in  the  instant  case,  three  things  become  clear.  First,  such  .iui'isdiction,  pow- 
ers, and  duties  which  the  War  Labor  P>oard  possesses  stem  directly  from  the 
President's  war  powers  because  the  Board  is  the  creature  of  an  Executive  Order. 
Second,  tlie  language  of  the  Executive  Order  creating  the  Board  does  not  pur- 
port to  delegate  any  authority  to  the  Board  over  disputes  lietween  local  govern- 
ments and  their  employees.  Third,  even  if  such  a  delegation  of  power  had  been 
attempted,  the  sovereignty  of  local  governments  would  have  been  violated  thereby, 
at  least  in  the  absence  of  a  showing  in  a  given  case  that  local  governmental  proc- 
esses had  broken  down  to  the  detriment  of  the  war  effort. 

It  is  conceivable  that  a  dispute  between  a  local  government  and  its  employees 
might  reach  such  a  point  of  disturbance  as  to  imijede  and  interfere  with  the  suc- 
cessful prosecution  of  the  war.  Such  a  case  would  be  an  extraordinary  one 
indeed,  but,  should  it  occur,  it  is  unthinkable  that  the  doctrine  of  sovereignty  as 
applied  to  local  governments  would  lie  so  interpreted  as  to  deny  to  the  President 
as  Commander  in  Chief  of  the  Arm.v  and  Navy  the  power  to  take  such  action 
in  the  premises  as  might  be  necessary  to  carry  on  a  particular  service,  the 
disruption  of  which  was  impeding  the  war  effort. 

The  sound  constitutional  doctrine  that  "The  Constitution  and  all  its  provi- 
sions look  to  an  indestructible  union  composed  of  indestructible  states"  would 
become  meaningless  if,  under  such  circumstances,  the  doctrine  of  sovereignty 
were  to  be  raised  as  a  bar  to  intervention  by  the  Federal  Government.  Such  an 
interpretation  of  the  doctrine  of  sovereignty  would  certainly  be  an  empty  one.  To 
insist  upon  it  at  the  risk  of  injuring  the  war  effort  would  amount  to  a  defense  of 


"  The  following  is  a  quotation  from  tlie  National  War  Labor  Board's  decision  of  July  16, 
1942.  in  tlie  Little  l?teel  case  (1  War  Lab.  Rep.  325)  : 

•'This  is  brought  out  very  clearly  in  a  letter  which  Mr.  .Justice  Franlc  Murphy  wrote  to 
the  President  of  the  Senate  on  October  4,  19.39,  when  he  was  still  Attorney  General.     He 

Staterl  : 

"  "Tlie  Executive  has  powers  not  enumerated  in  tlie  statutes — powers  derived  not  from 
statutory  grants  but  from  the  Constitution.  It  is  universally  recognized  that  the  Consti- 
tutional duties  of  the  Executive  carry  with  them  the  constitutional  powers  necessary  for 
their  proper  performance.  These  Constitutional  powers  have  never  been  expressly  defln,ed 
and.  in  fact,  cannot  lie.  since  their  extent  and  limitations  are  largely  dependent  upon 
conditions  and  circumstances.  In  a  measure  this  is  true  with  respect  to  most  of  the 
powers  of  the  Executive,  both  Constitutional  and  statutory.  Th?  right  to  take  specific 
action  might  not  exist  under  one  state  of  far-ts,  while  under  another  it  might  be  the  absolute 
duty  of  the  Executive  to  take  such  action.'  " 
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a  Ktraiiied  interpretation  of  the  Constitution  so  unrealistic  as  to  Ije  repudiated  by 
Jill  patriotic  citizens. 

However,  no  sucli  situation  is  even  approximated  in  the  instant  case.  True, 
the  instant  disputes  between  certain  nnmicipal  employees  of  Newark  and  the 
City  of  Newark  and  between  the  Transport  Work(>rs  of  New  York  and  the  Board 
of  Ti"ansi)ortat ion  of  the  City  of  New  York  have  reached  serious  i)roportions. 
A'evertheless,  there  is  no  doubt  about  the  fact  that  the  local  jjovernments  con- 
cerned are  well  ecpiipped  and  able  to  handle  the  situation  if  an  interruption  in 
service  should  occur  which  misht  threaten  to  interfere  with  the  war  effort. 

It  is  also  clear  from  the  record  that  the  unions  concerned  have  no  intention 
of  authorizing  or  encouraging  any  stoppage  of  work.  The  War  Labor  Board  is 
satisfied  that  the  patriotism  of  the  workers  is  such  that,  even  tliough  they  may 
feel  aggrieved  about  the  treatment  which  they  have  received  from  their  local 
jKovernments  in  the  seftlemcTit  of  the  disputes,  nevertheless  their  patriotism  and 
loyalty  to  the  war  effort  .should  prevent  the  danger  of  any  strike. 

(irauted  that  a  strike  of  the  municipal  workers  in  any  birge  city  operating 
.service-^  of  transportation,  sanitation,  electric  power,  or  any  one  of  the  many 
other  vital  services  so  closely  connected  with  the  war  effort  would  be  a  serious 
blow  to  the  war  program,  nevertheless  the  possibility  of  such  a  strike,  no  matter 
how  real  or  remote,  serves  as  no  justification  for  the  Federal  Government's  at- 
tempting to  intervene  in  such  cases  as  the  instant  disputes  and  issue  mandatory 
directives  in  respect  thereto.  In  fact,  if  the  Federal  Government  should  have 
to  step  into  such  a  situation,  it  should  not  be  for  the  inirpose  of  settling  the 
merits  of  .such  dispute  but  rather  for  the  purpose  of  maintaining  law  and  order. 
Any  assumption  of  jurisdiction  by  the  Federal  Goveriuuent  of  a  dispute  between 
a.  local  government  and  its  employees,  which  has  reached  a  strike  stage,  for  the 
purpose  of  settling  a  dispute  on  its  merits  would  constitute,  in  fact,  aiding  and 
abetting  the  employees  to  conunit  an  unlawful  act. 

It  was  argued  in  the  instant  case  that  the  War  Labor  Board  should  not  take 
jurisdiction  becau.se  government  emjiloyees  do  not  have  the  right  to  strike  against 
goveriuuent.  The  refusal  of  the  War  Labor  Board  to  take  jurisdiction  of  the 
di-sjuites  involved  in  the  case  rests  upon  the  previously  explained  grounds  that 
iinder  the  facts  of  the  case  the  asumption  of  jurisdiction  by  the  Board  would 
violate  the  rights  of  sovereignty  of  the  local  governments  concerned.  The  Board's 
decision  does  not  rest  upon  the  fact  that  governmental  employees  do  not  have 
rhe  legal  right  to  strike  against  Government.  The  lack  of  legal  ix>wer  of  govern- 
ment emi)loyees  to  strike  has  no  bearing  upon  the  question  of  jurisdiction  of  this 
•or  any  tribunal  to  consider  such  a  dispute  upon  its  merits.  The  point  as  to 
the  illegality  of  strikes  by  government  employees  becomes  important  only  if  and 
when  such  illegal  conduct  is  committed  and  government  agencies  which  do  have 
jurisdiction  over  such  a  state  of  facts  are  called  upon  to  consider  the  remedies 
which  should  be  applied  in  ending  the  strike. 

Unfortunately,  strikes  of  government  employees  do  occur  from  time  to  time. 
In  recent  years  threats  of  them  have  increased  in  number.  Such  strikes  cannot 
be  countenanced  if  we  are  to  preserve  government  by  law,  administered  by  rep- 
resentatives of  the  people.  Insofar  as  non-governmental  industry  is  concerned, 
a  strike  has  been  recognized  as  a  lawful  instrument  to  be  employed  as  an  eco- 
nomic weapon  by  workers.  The  United  States  Supreme  Court  has  recognized  the 
validity  of  the  strike  in  clear  language :  "The  .strike  becomes  a  lawful  instrument 
in  the  lawful  economic  strtiggle  or  competition  between  employer  and  employee 
as  to  the  share  or  division  l>etween  them  of  the  joint  product  of  labor  and 
<-apitiil."  '^ 

Significant,  however,  is  the  fact  that  no  decision  has  come  to  the  attention 
of  the  writer  wherein  this  same  rule  was  involved  as  to  any  governmental  body.^" 
It  must  be  conceded,  then,  that  there  is  no  right  whatsoever  in  employees  to 
strike  against  tlie  goveriuuent  whether  it  be  federal,  state,  or  a  political  subdi- 
vision of  the  state.''     President  Roosevelt,  in  a  letter  addressed  to  Mr.  Luther 


^■•American  Steel  Foundries  v.  Tri-City  Central  Trades  Council  (257  U.  S.  184,  209 
(102f )). 

"■  •■'riif^  courts  liMve  npvcr  passed  directly  npon  tlie  riplit  of  Government  employees  to 
striki."    Ziskind.    f>ni'   Tlidiisand    Strikes   of   Oovernincnt   Enu'loye.^s    (1940).   2?..S. 

'' ■■StrikiiiLT  jijrainsr  tlic  (Jovcriiini'iit  should  at  present  prohalily  l)e  held  illegal  because 
the  terms  and  conditions  of  jinMic  eniplo.viiieiU  are  lixed  l),v  law  and  not  b.v  private  con- 
tract, and  for  the  further  reason  that  the  public  welfare  and  vital  public  services  wotibl 
Tliei-eliy  he  affected."'  1  Teller,  Labor  Disputes  and  Collective  Bargaining  (Supp.  1941). 
^'ection  171. 
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C.  Steward,  president  of  the  National  Federation  of  Federal  Employees,  under 
date  of  August  16, 1937,  expressed  complete  accord  with  this  view  when  he  stated  : 

"Particularly,  I  want  to  emphasize  my  conviction  that  militant  tactics  have  no 
place  in  the  functions  of  any  organization  of  government  employees.  Upon 
employees  in  the  federal  service  rests  the  obligation  to  serve  the  whole  people, 
whose  interests  and  welfare  require  orderliness  and  continuity  in  the  conduct  of 
government  activities.  This  obligation  is  paramount.  Since  their  own  services 
have  to  do  with  the  functioning  of  the  government,  a  strike  of  public  employees 
manifests  nothing  less  than  an  intent  on  their  part  to  prevent  or  obstruct  the 
operations  of  government  until  their  demands  are  satisfied.  Such  action,  looking 
toward  the  paralysis  of  government  by  those  who  have  sworn  to  support  it,  is 
unthinkable  and  intolerable.  It  is,  therefore,  with  a  feeling  of  gratification  that 
I  have  noted  in  the  constitution  of  the  National  Federation  of  Employees  the 
provision  that  'under  no  circumstances  shall  this  Federation  engage  in  or  support 
strikes  against  the  United  States  Government.'  " 

Although  governniHiit  employees  have  no  right  to  employ  the  strike  method 
in  settling  their  labor  disputes  with  government,  the  corollary  does  not  follow 
that  government  employees  are  without  the  right  to  organize  and  participate  in 
a  limited  form  of  collective  bargaining  with  government.  It  will  be  readily  con- 
ceded that  there  are  many  court  decisions  of  record  invalidating  statutes  and 
ordinances  directing  the  employment  of  union  labor  on  public  works,  or  prohibit- 
ing the  purchase  of  goods  not  bearing  the  union  label.^*  The  principal  i-eason 
for  denying  the  validity  of  such  statutes  and  ordinances  is  that  it  is  against  the 
public  interest  not  to  obtain  the  best  bargain  on  behalf  of  the  public.  In  some 
cases  these  so-called  "union"  enactments  are  held  to  be  in  violation  of  charter 
provisions  which  direct  that  contracts  for  public  works  or  supplies  be  given  to 
the  lowest  bidder. 

However,  a  new  and  enlightened  point  of  view  has  been  suggested  by  Roseman, 
J.,  in  a  recent  case  emanating  from  the  Supreme  Court  of  New  York :  ^^ 

"The  City  of  New  York  is  justified  in  its  demand  that  the  materials  and  sup- 
plies sold  to  it  by  contractors  be  manufactured  by  union  labor.  Such  autiiorities 
in  this  state  as  may  be  urged  to  hold  the  contrary,  like  Davenport  v.  Walker  (Third 
Department  1901)  57  App.  Div.  221,  68  N.  Y.  S.  161,  and  People  ex  rel.  John  Single 
Paper  Company,  Ltd.,  v.  Eilgceomh  (Fourth  Department  1906)  112  App.  Div. 
604,  98  N.  Y.  S.  965,  will  not  be  deemed  controlling. 

"Much  progx-ess  has  been  made  in  economic  thinking  since  the  time  of  these 
decisions.  Even  though  the  immediate  cost  in  dollars  and  cents  to  the  city  may 
be  higher  than  the  cost  of  sweatshop  products,  we  have  now  come  to  recognize 
the  greater  ultimate  cost  to  the  people  as  a  whole  which  results  from  lower  wages, 
overlong  hours,  and  unsanitary  working  conditions.  The  presence  of  the  union 
label  may  reasonably  be  considered  as  a  fair  assurance  that  the  products  have 
been  manufactured  under  conditions  in  accord  with  the  present-day  social  con- 
sciousness. In  these  days  when  much  of  the  effort  of  government  is  directed 
toward  securing  decent  standards  of  pay  and  work  for  labor,  not  only  by  direct 
legislation  but  also  by  legislation  protecting  the  right  of  collective  bargaining,  it 
would  certainly  be  strange  to  say  that  the  city  or  state  itself  may  not  insist  that 
its  own  products  be  made  according  to  fair  standards." 

The  fact  that  courts  have  invalidated  certain  statutes  and  ordinances  pertain- 
ing to  public  works  and  government  purchases,  by  reason  of  their  requiring  union 
labor  or  union  labels,  as  the  case  may  be,  presents  no  arguments  against  the 
proposition  that  limited  collective  bargaining  between  governments  and  their  em- 
ployees is  permissible  and  desirable.  There  is  nothing  illegal  in  the  conducting  of 
formal  discussions  by  officials  of  government  with  representatives  of  their  organ- 
ized employees  relative  to  wages  and  to  conditions  of  employment,  such  as  work- 
ing hours  and  suitable  grievance  procedures.  Unless  compensation  is  fixed  by 
state  statute  (which  would  seem  to  be  a  most  unusual  situation  concerning  em- 
ployment of  the  type  involved  in  these  cases),  employees  do  not  act  adversely  to 
the  interests  of  the  government  when  they  request  that  ordinances  pertaining  to 
wages  or  working  conditions  be  modified  or  that  discretionary  powers  of  govern- 
ment officials  be  exercised  in  bringing  about  better  working  conditions  and  more 
substantial  wages. 


"See  1  Teller,  Labor  Disputes  and  Collective  Bargaining  (1940),  section  171. 
'^^  Amaltthone  Realty  Co.  v.  City  o/  New  York  (295  N.  Y.  Supp.  423-425,  162  Misc.  715 
(S.  C.  1937)). 
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The  Pi-esident  of  the  I'nited  States  has  expressed  himself  as  being  in  accord 
with  the  view  that  government  emph)yees  have  the  right  to  organize  and  partici- 
pate in  a  limiteil  form  of  collective  hargainiiig.  Thus,  in  the  letter  which  has 
previously  been  referred  to,  the  President  stated: 

"The  desire  of  government  employees  for  fair  and  adequate  pay,  reasonable 
hours  of  work,  safe  and  suitable  working  conditions,  development  of  opiX)rtunities 
for  advancement,  facilities  for  fair  and  impartial  consideration  and  review  of 
grievances,  and  other  objectives  of  a  proper  employee  relations  policy,  is  basically 
no  different  from  that  of  employees  in  private  industry.  Organization  on  their 
part  to  present  their  views  on  such  matters  is  both  natural  and  logical,  but  metic- 
ulous attention  should  be  paid  to  the  special  relationships  and  obligations  of 
public  servants  to  the  public  itself  and  to  the  government. 

"All  government  employees  should  realize  that  the  process  of  collective  bar- 
gaining, as  usually  understood,  cannot  be  transplanted  into  the  public  service. 
It  has  its  distinct  and  insurmountable  limitations  when  applied  to  public  person- 
nel management.  The  very  nature  and  purposes  of  government  make  it  impos- 
sible for  administrative  officials  to  represent  fully  or  to  bind  the  employer  is 
mutual  discussions  with  government  employee  organizations.  The  employer  is 
the  whole  people,  who  speak  by  means  of  laws  enacted  by  their  reiu'esentatives  in 
Congress.  Accordingly,  administrative  officials  and  employees  alike  are  governed 
and  guided,  and  in  many  instances  restricted,  by  laws  which  establish  policies, 
procedures,  or  rules  in  personnel  matters." 

President  Roosevelt's  enlightened  discussion  of  the  rights  of  government  em- 
ployees to  organize  for  the  purpose  of  presenting  to  the  government  their  views 
"for  fair  and  adequate  pay,  reasonable  hours  of  work,  safe  and  sviitable  working 
conditions,  development  of  opportunities  for  advancement,  facilities  for  fair  and 
impartial  consideration  nd  review  of  grievances,  and  other  objectives  of  a  proper 
employees  relations  policy"  is  a  sound  blueprint  which  most  local  governments 
could  well  afford  to  use  in  modernizing  their  employer-employee  relations  ma- 
chinery. 

Although  the  National  War  Labor  Board,  in  the  instant  case,  has  decided 
that  it  is  without  power  to  take  jurisdiction  of  controversies  involving  the  em- 
ployees of  local  governments,  nevertheless,  the  Board  is  keenly  aware  of  the 
very  serious  labor  problems  confronting  the  country  because  of  the  fact  that  a 
few  officials  of  a  minority  of  local  governments  have  adopted  such  uncooperative 
and  antagonistic  attitudes  in  their  dealings  with  organizations  representing 
government  employees.  The  best  interests  of  good  government,  as  well  as  the 
economic  welfare  of  the  nation,  dictate  that  citizens  generally,  and  responsible 
governmental  officials  particularly,  face  objectively  some  of  the  unpleasant 
realities  prevailing  in  government  employment  as  far  as  labor  conditions  are 
concerned. 

Government  today  is  the  largest  employer  in  the  country.  Approximately 
one  out  of  every  11  workers  in  the  country  in  on  some  government  payroll.  The 
health,  safety,  and  comfort  of  our  people  is  dependent,  to  a  large  degree,  upon 
the  quality  of  service  rendered  by  public  employees.  The  loyalty  and  devotion 
of  most  government  employees  to  the  public  trust  attached  to  their  jobs  are 
tributes  to  the  faith  of  the  people  in  self-government.  However,  efficient  and 
clean  government  cannot  be  maintained  in  the  face  of  low  standards  of  work- 
ing conditions,  substandard  wages,  petty  political  discriminations,  and  "a  take 
it  and  like  or  quit"  attitude  on  the  part  of  public  officials  when  organized  groups 
of  employees  seek  "fair  and  impartial  consideration  and  review  of  grievances 
and  other  objectives  of  a  proper  employee  relations  policy." 

It  was  claimed  by  the  representatives  of  the  workers  in  the  instant  case  that 
government  workers  of  today  average  between  $100  and  $110  per  month  and 
that  two-fifths  of  all  employees  of  state  and  local"  governments  earn  .$1,000  a 
year  or  less.  On  top  of  the  very  low  income  received  by  government  workers, 
they  have  suffered  since  1989  approximately  a  20  percent  increase  in  cost  of 
living,  which,  in  most  instances,  has  not  been  offset  by  wage  increases. 

The  War  Labor  Board  has  not  made  an  exhaustive  study  of  prevailing  wages 
ani'iig  givernm(>tit  eniiiloyees.  l)ut  Mich  data  as  are  at  hand  adequately  sui)port 
its  taking  judicial  notice  of  the  fact  that  large  numbers  of  public  emi>lnyees  are 
not  paid  enough  to  maintain  a  standard  of  living  of  health  and  decency.  In 
fact,  it  is  a  rather  intfM-esting  commentary  that  the  people  of  the  country,  act- 
ing througli  their  elective  representatives,  have  imposed  during  recent  years 
such  relatively  high  standards  of  labor  conditions  upon  private  industry  but  at 
the  same  time  have  maintained  such  low  standards  in  public  employment. 
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Tlii8  attitude  on  the  part  of  the  public  becomes  even  more  interesting  when 
it  is  observed  tliat  in  recent  years  they  have  directed  their  governments  to  in- 
vade more  and  more  those  fields  of  economic  activity  which  theretofore  were 
dominated  almost  entirely  by  private  industry.  Government  is  in  business  in  a 
"big  way"  as  evidenced  by  governnient-owned-and-operated  power  plants,  trans- 
portation lines,  water  districts,  irrigaticm  projects,  dock  facilities,  and  innumer- 
able other  "government  businesses,"  many  of  which  are  operated  in  competition 
directly  or  indirectly  with  private  industry. 

The  refusal  of  many  government  agencies  or  political  subdivisions  to  even 
discuss  grievances  and  employment  problems  with  labor  organizations  repre- 
senting their  employees  is  provocative  of  mucli  ill  will  within  government 
services  and  results  in  the  perpetuation  of  many  in.justices  and  unfair  discrimina- 
tions. The  solution  of  these  problems  rests  primarilly  with  the  electors  in  the 
divisions  of  government  concerned. 

Nevertheless,  much  of  the  responsibility  for  the  existing  unrest  and  dissatis- 
faction among  government  employees  can  be  placed  scpiarely  at  the  door  of  those 
few  administrative  officials  of  government  who,  by  their  records,  show  that  they 
have  taken  a  very  uncompromising  and  unenlightened  attitude  toward  the  i)rob- 
lem  of  discussing  labor  relations  i)roblems  with  public  employees  coming  within 
their  .iurisdiction.  As  govei-nment  oflicials  charged  witli  executive,  legislative, 
and  administrative  responsibilities,  they  are  necessarily  limited  by  law  as  to  their 
powers  and  .iurisdiction.  Thus,  President  Roosevelt  points  out  in  his  letter 
previously  refei-red  to,  "administrative  officials  and  employees  alike  are  governed 
and  guided,  and  in  many  instances  restricted,  Ity  laws  which  establish  policies, 
procedures,  or  rules  in  personnel  matters." 

Many  such  laws  leave  public  administrative  officials  with  little  or  no  latitude 
in  determining  labor  conditions  by  adjusting  wages,  fixing  more  reasonable  hours 
of  work,  or  agi'eeing  to  major  changes  in  working  conditions  which  will  affect 
government  costs  already  provided  for  by  budgetary  authority.  However,  it 
should  be  observed  that  in  this  field  of  public-employee  labor  relations,  many 
jiublic  officials  fail  to  distinguish  between  the  limits  of  their  legal  ix)wers  and 
jurisdiction,  on  the  one  hand,  and  their  discretionary  prerogatives,  on  the  other. 
Few  if  any  laws  binding  upon  public  administrative  officials  are  subject  to  such 
a  strict  interpretation  as  to  leave  the  official  with  no  discretionary  power  to 
meet  with  representatives  of  organized  employees  for  purpose  of  hearing  com- 
plaints, discussing  possible  adjustments  in  working  conditions  which  fall  within 
the  discretionary  powers  of  the  officials,  and  working  out  fair  and  impartial 
machinery  for  the  review  of  grievances.  It  is  just  this  type  of  collective  bar- 
gaining, falling  within  the  sphere  of  the  discretionary  powers  of  government 
officials.  ))oards,  councils,  commissions,  and  other  government  agencies  which  is 
so  soi-ely  needed  today  in  an  endeavor  to  prevent  so  much  misunderstanding  and 
friction  between  government  employees  and  government  officials. 

The  disputes  involved  in  the  instant  case  are  a  good  example  of  such  a  need. 
Although  the  War  Labor  Board  reached  its  conclusion  that  it  does  not  have  juris- 
diction over  the  merits  of  these  disputes  on  the  basis  of  legal  analysis,  it  is  only 
fair  to  say  that,  in  determining  the  legal  question  as  to  its  jurisdiction,  the  Board 
necessarily  had  to  read  the  record  as  submitted  by  the  parties  in  order  to  learn 
of  the  nature  of  the  disputes.  Much  of  that  record  necessarily  bore  upon  the 
merits  of  the  disputes. 

In  the  case  of  the  Board  of  Transportation  of  the  City  of  New  York  and  the 
Transport  Workers  of  America,  the  evidence  in  the  record  dealt  only  with  the 
claims  of  the  union  because  of  the  failure  and  refusal  of  the  responsible  offi.cials 
of  New  York  City  to  cooperate  with  the  War  Labor  Board  by  sending  a  i-epi-e- 
sentative  to  the  hearing  in  order  to  present  the  city's  side  of  the  case  on  the 
jurisdiction  issue.  The  statement  of  the  Mayor  of  the  City  of  New  York  to  the 
press,  subsequent  to  the  hearing  of  December  9,  1942,  that  he  wired  the  chairman 
of  the  Board  on  November  17,  1942.  that  New  York  City  and  many  other  municipal 
governments  protested  the  exercise  of  any  jurisdiction  whatsoever  of  the  War 
Lalior  Board  over  municipal  labor  disputes  fell  far  short  of  justifying  the  city's 
failure  to  aid  and  cooperate  with  the  Board  in  its  endeavor  to  reach  a  judicially 
sound  decision  in  this  very  important  case.  Such  is  particularly  true  in  view 
of  the  fact  that,  if  the  city  had  apijeared  specially  on  the  issue  of  jurisdiction,  it 
in  no  way  would  have  jeopardized  its  rights  on  the  merit. 

However,  be  that  as  it  may,  the  record  submitted  by  the  union  in  the  absence 
of  answering  statements  from  the  city  certainly  built  up  a  i)rima  facie  case  which, 
standing  alone,  indicates  that  the  Mayor  and  the  Board  of  Transportation  of  the 
Citv  of  New  York  have  not  provided  adequate  facilities  for  fair  and  impartial 


LABOR    RELATIONS  329 

t'oiisideialioii  aiid  review  of  iirlevjuu-es  and  otliiT  objectives  of  a  proper  em- 
ployee i-elationslnp  policy. 

The  anta.u'ouisric  attitude  of  the  chairman  of  the  Board  of  Transportation 
toward  the  uuion  is  well  evidenced  by  tlie  provocative  statement  which  he  re- 
leased a  few  days  after  tlie  employees  appealed  to  the  War  Labor  Board  to  take 
.iurisdiction  of  the  dispute.  He  was  reported  in  the  press  as  charjiinfi  that  the 
union,  by  appealing  to  the  War  Laboi-  Board,  had  repudiated  its  agreement  with 
the  city,  thereby  releasing  the  city  from  any  further  obligation  to  observe  the 
terms  of  its  agre»'nient  with  the  union. 

Clearly,  the  union's  attempt  to  determine  wiiether  or  not  the  War  Labor  Board 
had  any  jurisdiction  over  its  disi)ute  with  the  Board  of  Transportation  and  its 
endeavoi-  to  get  the  I'.oard  to  exercise  whatever  jurisdiction  it  miglit  have 
constituted  a  legitimate  and  proper  legal  course  for  the  vuiion  to  pursue.  Such 
provocative  statements  as  tliose  of  the  chairman  of  the  Board  of  Transportation 
above  referred  to  certainly  aiv  not  comlucive  to  harmonious  relations  between 
the  city  officials  and  the  transit  employees. 

As  is  usual  in  such  disputes,  it  should  not  be  assumed  that  the  union  is  without 
fault.  I'ossibly  if  the  city's  side  of  the  dispute  had  been  presented  to  the  Board 
it  would  have  been  established  that  the  union  too  has  followed  a  policy  of  non- 
coo])eration.  For  example,  the  record  does  show  that  on  at  least  two  occasions 
prior  to  the  present  dispute,  but  after  the  city  had  taken  over  the  transit  lines. 
the  union  authorized  and  threatened  to  strike  against  the  city  government  in 
an  attempt  to  force  acceptance  of  its  demands.  The  Mayor  and  other  city 
officials  were  certaiidy  justified,  as  well  as  obligated  as  public  officials,  to  resist 
such  strike  threats. 

Public  employees  must  be  made  to  recognize  that  government  officials  cannot  lie 
expected  to.  and  their  constituents  should  not  allow  them  to.  discuss  grievances 
and  laiior  i)roblems  with  public  employees  while  those  employees  are  "holding 
a  strike  gun  to  the  head  of  gnveriunent.''  Labor  organizations  of  government 
emphtyees  can  perform  no  greater  disservice  to  themselves  or  their  members  than 
to  follow  such  a  course  of  action. 

The  part  of  the  i-ecord  which  sets  forth  a  report  regarding  the  controversy,  sub- 
mitted by  Bishoii  Francis  J.  McConnell,  chairman  of  the  City  Atfairs  Committee, 
is  entitled  to  favorable  consideration  when  evaluating  the  attitude  of  the  city  in 
this  controversy. 

The  following  excerpts  are  a  few  of  the  highlights  taken  from  Bishop  McCon- 
nell's  report : 

"Thus,  the  roots  of  the  present  contro'versy  between  the  Board  of  Transpor- 
tation and  the  Transport  Workers  Union  lie  in  the  fact  that  the  former  has  always 
been  exceedingl.v  jealous  of  what  it  regards  as  its  rights  and  prerogatives.  It, 
has  never  accepted  the  spirit  of  free  negotiation  with  its  employees.  It  has 
wanted  to  "run  its  shop  in  its  own  way.'  It  has  buttressed  its  position  by  appeal 
to  the  doctrine  of  the  jieculiar  status  of  the  governmental  employer  and  by 
seeking  the  advantage  of  every  technicality  of  the  law. 

''Toward  the  end  of  .Tune  1042.  the  Transport  Workers  LTnion  presented  to  the 
Board  of  Transportation  a  so-called  four-point  program  calling  for: 

"1.  A  general  wage  increa.se  sufficient  to  absorb  increases  in  the  cost  of  living 
under  the  Little  Steel  formula  :  the  raising  of  suiistandard  wages  to  a  living  wage 
level ;  tlie  elimiiuition  of  inequalities  in  rates  of  jia.v  for  identical  work. 

"2.  Union  security  based  on  voluntary  maintenance  of  membership. 

"3.  Tlie  acceptance  of  the  revi.sed  working  rules  proposed  by  the  employer- 
management  <-onunittees. 

"4.  The  establishment  of  laboi--management  committees  throughout  the  system. 

"In  July,  the  ISoard  of  Transpoi-tation  rejected  the  union's  I'equest,  in  effect 
terminating  negotiations  on  the  issues.  In  October.  Philip  ^lurray  of  the  C.  I.  O. 
conferred  with  Chaii"nnin  Delane.v  of  the  Board  of  Trans])ortation  with  no  more 
success  than  the  union  had  previously  had. 

"The  Transpoit  AVorkeis  Union  then  decided  to  make  a  direct  appeal  for 
public  support,  hamling  out  circulars  and  leaflets  stating  its  side  of  the  contro- 
versy. On  November  I).  1!)42.  the  union,  declaring  that  a  dispute  had  arisen 
which  might  interfere  with  the  effective  conduct  of  the  war  in  New  York,  sub- 
mitted its  case  to  the  National  War  Labor  Board.     *     *     * 

"The  questi(m  of  the  right  to  strike  raised  by  the  Mayor  has  not  been  an 
i.'ssue  in  the  pi'esent  controvei'sy.  Mr.  Murray's  letter,  accepting  the  memorandum 
of  understamling  in  July  1041.  specifically  pledged  the  union  not  to  strike  during 
the  life  of  rhe  agreement.  The  union,  furthermore,  regards  itself  bound  by  the 
uo-strike  agreement  of  the  President's  management-labor  conference  of  Jaiuiary 
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1942.  And,  most  significant  of  all,  the  question  of  striking  has  not  been  mentioned 
by  the  union  throughout  the  present  dispute.    *    *    * 

"The  impression  persists  that  in  the  present  controversy  the  issue  of  local 
autonomy  is  being  raised  in  much  the  same  way  as  legalistic  questions  were  raised 
in  1940  and  1941  to  pi'event  acceptance  of  free  negotiation  and  agreement  as  the 
basis  of  industrial  relations  between  the  city  and  its  organized  transit  em- 
ployees.   *    *     * 

"If  the  evils  of  recurrent  labor  crisis  or  resort  to  pressure  politics  are  to  be 
avoided,  the  local  authorities  must  learn  to  deal  with  their  employees  by  some 
system  of  negotiation  analogous  to  collective  bargaining  in  private  industry. 
Philadelphia  does  this  with  its  municipal  employees,  Detroit  does  it  on  its 
municipality  owned  and  operated  street  railways,  the  Federal  Government  does 
it  in  the  TVA,  the  Alaska  Railroad,  and  The  Inland  Waterways  Corporation. 
The  same  principles,  however  they  may  differ  in  detail,  must  be  applied  in  good 
faith  on  New  York's  vast  and  vital  transit  system.    *    *    *  " 

Bishop  McConnell's  findings  and  recommendations  are  interesting  observations 
from  a  responsible  source  not  a  party  to  the  controversy.  Likewise  the  record 
•of  parties  in  the  Newark  dispute  show  that  very  unsatisfactory  labor  relations 
prevail  between  the  union  and  the  director  of  the  Department  of  Public  Works. 
The  sti'ike,  which  was  participated  in  by  approximately  400  city  employees  in- 
volved in  this  dispute,  cannot  be  justified  or  condoned  on  any  basis  irrespective 
of  provocations  growing  out  of  the  antagonistic  attitude  which  the  record  shows 
the  director  of  the  Department  of  Public  Works  has  shown  toward  the  union 
throughout  the  dispute.  It  is  difficult  to  see  how  industrial  harmony  can  prevail 
in  this  department  until  the  director  and  the  representatives  of  the  employees 
collaborate  and  work  out  together  more  satisfactory  procedures  for  improving 
labor  relations  in  the  department.  Strike  action  and  the  discharge  of  union 
leaders  under  procedures  which  the  union  believes  is  not  fair  and  impartial  are 
most  unfortunate. 

It  should  be  clear  to  all  concerned  that  disputes  between  government  em- 
ployees and  administrative  officials  of  government  agencies  are  bound  to  arise  from 
time  to  time.  By  and  large  they  are  symptomatic  of  undesirable  employment 
conditions  which  need  to  be  remedied.  They  need  to  be  considered  on  their 
merits,  free  of  personal  frictions,  political  antagonism,  and  anti-labor  attitudes. 
Of  course,  human  nature  being  what  it  is,  such  controversies  are  bound  to  be 
colored  by  the  personal  prejudices  of  the  participants.  To  the  end  of  keeping 
such  influences  at  a  minimum,  it  is  highly  important  that  fair  and  impartial  ma- 
chinery for  the  settlement  of  grievances  should  be  set  up.  Ample  opportunity 
should  be  provided  the  representatives  of  the  employees  to  make  known  to  the 
respective  government  officials  concerned,  the  employees'  points  of  view  as  to 
existing  unsatisfactory  labor  conditions.  Within  the  limits  of  their  legal  powers 
and  jurisdiction,  officials  of  government  should  endeavor  to  work  out  with  their 
employees  the  most  satisfactory  working  conditions  consistent  with  their  primary 
obligations  to  administer  their  divisions  of  government  in  the  best  interest  of  the 
public. 

It  is  particularly  important  that  employment  controversies  among  government 
employees  be  handled  on  a  most  cooperative  basis  during  this  war  period  because 
labor  controversies  between  local  governments  and  their  employees  can  be  as  dis- 
ruptive to  the  war  effort  as  disputes  in  private  industry.  Therefore,  in  the 
interest  of  a  more  successful  prosecution  of  the  war,  it  is  to  be  hoped  that  mutual 
cooperation  and  a  reciprocal  use  of  state  and  federal  labor  relations  machinery 
will  characterize,  for  the  duration  of  the  war,  the  relationships  between  the 
federal  and  local  governments  in  labor  matters,  including  disputes  with  govern- 
ment employees. 

Although  it  is  perfectly  clear  that  the  War  Labor  Boai'd  has  no  jurisdiction 
to  interfere  on  its  own  initiative  in  disputes  between  local  governments  and 
their  employees,  nevertheless,  it  should  be  willing  to  use  its  good  office  for  the 
purpose  of  rendering  advisory  opinions  or  recommendations  in  such  disputes  if, 
and  only  if,  all  parties  to  the  disputes  mutually  desire  such  assistance.  It  is  in- 
teresting to  note  that  the  War  Labor  Board,  appointed  by  President  Wilson  in 
the  last  world  war  was  also  confronted  with  the  question  as  to  whether  or  not 
it  had  jurisdiction  over  Government  employee  disputes.  An  interesting  account 
of  the  action  taken  by  President  Wilson's  War  Labor  Board  on  the  issue  is  set 
forth  in  Ziskind's  book  "One  Thousand  Strikes  of  Government  Employees"  (1940, 
p.  55-58  and  228-229.)  He  reports  that  the  issue  was  raised  in  the  early  part  of 
1918  in  a  controversy  between  the  city  council  of  Pittsburgh,  Pa.,  and  a  union  of 
«ity  firemen  over  a  wage  demand. 
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Upon  apix^al  to  the  War  Labor  Board  to  take  jurisdiction  of  the  dispute,  the 
Board  ruled  that  the  law  save  it  no  ])o\ver  over  municipalities  unless  a  munic- 
ipality consented  to  its  takiiitr  jurisdiction.  Subsequently  the  Board  did  agree 
to  arbitrate  the  dispute  after  the  firemen  went  out  on  strike  and  the  mayor,  but 
not  the  city  council,  joined  with  the  union  in  requesting  the  Board  to  render 
an  award  in  this  case.  Following  the  decision,  the  city  authorities  including  the 
council,  as  well  as  the  mayor,  accepted  the  decision. 

Other  cases  involving  disputes  between  municipalities  and  their  employees, 
especially  those  involving  firemen,  were  appealed  by  the  unions  to  President 
Wilson's  War  Labor  Board  for  arbitration,  but  in  all  such  cases  the  Board  ruled 
that  it  was  powerless  to  act  without  the  consent  of  the  municipalities,  and  for 
the  most  part  the  municipalities  refused  to  give  such  consent. 

The  present  National  War  Labor  Board  shares  the  same  view  as  the  one  held 
by  President  Wilson's  War  Labor  Board,  namely,  that  it  has  no  power  to  issue 
any  directive  order  or  regulations  in  disputes  between  state  or  municipal  agencies 
and  their  employees.  What  position  the  Board  will  take  if  the  pai'ties  to  such  a 
dispute  should  mutually  request  the  Board  to  render  an  advisory  opinion  or  make 
recommendations  for  the  settlement  of  the  dispute  will  be  determined  if  and  when 
the  Board  receives  a  joint  request  to  assist  in  adjudicating  a  dispute  between 
a  local  government  and  its  employees. 

Statement  by  Board 

All  the  public  members  of  the  Board  concur  in  the  foregoing  opinion.  The  em- 
ployer members  concur  in  the  basic  principles  of  the  opinion,  and  in  addition  file 
a  special  concurring  opinion.  The  labor  members  concur,  except  they  believe  that 
the  discussion  in  the  opinion  of  the  right  of  government  employees  to  strike 
is  irrelevant.  The  Board  is  unanimous  in  its  finding  that  it  lacks  jurisdiction 
in  the  instant  disputes. 

Opinion  of  Employer  Members 

The  hearing  before  the  full  Board  in  these  cases  was  held  in  Washington, 
D.  C,  on  December  9,  1942.  The  Board  considered  only  the  question  of  its  juris- 
diction to  intervene  in  labor  disputes  involving  municipalities. 

Representatives  of  both  sides  of  the  controversies  were  given  full  opportunity 
to  present  arguments  for  and  against  the  unions'  petitions. 

It  seems  clear  that  there  is  nothing  contained  in  the  National  Labor  Relations 
Act  nor  in  the  Fair  Labor  Standards  Act  which  would  give  a  federal  agency 
power  over  a  state  government  or  division  thereof  in  the  matter  of  labor  dis- 
putes, nor  does  the  Wage  Stabilization  amendment  to  the  Emergency  Price  Con- 
trol Act  of  1942  confer  any  jurisdiction  upon  the  Board  in  matters  here  involved. 

No  Executive  Order  issued  under  the  President's  war  powers  confers  juris- 
diction on  the  Board  over  labor  disputes  between  municipalities  and  municipal 
employees. 

Those  war  powers  of  the  President  and  of  Congress  are  defined  in  Article 
1,  Section  8,  of  the  Constitution,  and  nothing  therein  contained  confers  upon 
the  President  the  power  of  intervention  in  cases  similar  to  these  before  this 
Board.  In  fact,  the  Tenth  Amendment  to  the  Constitution  directly  precludes  the 
assumption  of  such  powers  in  the  following  language : 

"The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people." 

Substantiation  of  this  reasoning  is  found  in  Ex  Parte  Milligan,  decided  in 
1866  by  the  United  States  Supreme  Court,  reported  in  71  U.  S.  4  Wall.,  and  like- 
wise in  i^chrchter  v.  United  States  of  America,  decided  in  1935  and  reported  in 
97  A.  L.  R.  947,  where  the  Court  reaffirmed  that : 

"The  powers     *     *     *     are  reserved  to  the  States  respectively,  or  to  the  people." 

Many  other  decisions  of  the  Court  confirm  this  reasoning. 

It  is  unreasonable  to  believe  that  a  federal  agency  or  Board  can  deal  with  better 
judgment  or  with  greater  justice  in  these  cases  than  the  regularly  elected  and 
constituted  officers  of  these  municipalities. 

If  the  public  authority  were  to  be  centralized  in  the  hands  of  federal  officials, 
it  would  be  inevitable  that  the  American  system  of  government  would  be  destroyed. 

It  is  clear  that  the  National  War  Board  has  no  jurisdiction  in  these  cases 
through  any  of  the  provisions  of  the  Constitution  of  the  United  States  or  through 
any  federal  or  state  law. 
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Report  and  Recommendations  of  Panel  in  Case  No.  47 
1.  background  of  the  case 

Tlie  City  of  Newark  is  governed  by  a  city  commission  of  five,  one  of  wliom  is 
selected  by  liis  colleagues  to  serve  as  mayor.  Upon  taking  office,  each  city  com- 
missioner becomes  the  administrative  head  of  one  of  the  five  departments  into 
which  the  various  municipal  bureaus  and  other  administrative  units  have  been 
groui>ed.  When  the  present  city  commission  acquired  control  of  municipal  affairs 
in  May  1941,  Commissioner  Joseph  M.  Byrne,  Jr.,  became  Director  of  the  Depart- 
ment of  Public  Works.  The  department  employs  approximately  1,000  manual 
workers  in  seven  bureaus,  the  Bureau  of  Sewers,  the  Bureau  of  Docks,  the  Bu- 
i-eau  of  Airport  (the  Newark  Airport  has  been  taken  over  by  the  War  Depart- 
ment and  is  consequently  not  presently  involved  in  this  case),  the  Bureau  of 
Water,  the  Bureau  of  Motors,  the  Bureau  of  Street  Repairs,  and  the  Bureau  of 
Street  Cleaning  (divided  into  two  divisions:  Refuse  Collection  and  Street 
Cleaning). 

In  this  case  the  panel  has  encountered  difficulty  in  determining  the  facts  owing 
to  the  recalcitrant  attitude  of  Commissioner  Byrne  in  steadfastly  maintaining  that 
the  National  War  Laboi-  Board  has  not,  or  if  it  has,  ought  not  to  exercise,  juris- 
diction over  a  controversy  between  the  City  of  Newark  and  any  of  its  employees. 
The  panel  has  been  aided.  hovA'ever,  in  ascertaining  the  background  of  the  present 
dispute  by  a  report  issued  on  May  13.  1942.  by  a  fact-finding  panel  appointed 
by  the  U.  S.  Conciliation  Service  at  the  request  of  the  Hon.  Vincent  J.  Murphy, 
Mayor  of  Newark. 

Local  277  was  chartered  in  June  1940,  and  claims  to  have  received  full  recog- 
nition from  former  Mayor  Meyer  C.  Ellenstein,  who,  during  his  tenn  of  office,  was 
Director  of  the  Department  of  Public  Works.  The  union  asserts  tiiat  when  Mr. 
Byrne  became  director  of  that  department  in  May  1941.  he  also  initially  granted 
i-ecognition  to  Local  277.  but  that  since  February  2.  1942,  and  probably  earlier, 
Mr.  Byrne  has  adamantly  refused  to  have  any  dealings  with  the  officers  of  the 
union  or  to  negotiate  with  it  in  any  way.  This  portion  of  the  background  of  the 
current  controversy  is  set  forth  in  the  report  of  the  fact-finding  panel  as  follows : 

"Local  277,  State,  County,  and  Municipal  Workers  of  America  (CIO),  has 
organized  a  substantial  proportion  of  the  manual  workers  in  the  Department  of 
Public  Works.  This  membership  includes  refuse  truck  drivers  and  refuse  loaders, 
dump  laborers,  street  sweepers,  dock  and  airport  laborers,  street  repair  workers, 
pipe  line,  and  other  laborers  in  the  Bureau  of  Water,  and  workers  in  the  Bureau 
of  Sewers.  Tlie  union  does  not  claim  to  speak  for  the  technical  and  clerical  per- 
sonnel of  the  department. 

"Early  in  October  1941  the  membership  of  the  union,  at  a  regular  meeting,  voted 
to  request  a  wage  increase  of  15  cents  an  hour.  A  letter  was  addressed  to  Com- 
missioner Byrne  informing  him  of  the  union  demand  and  requesting  an  early 
conference  on  the  issue. 

"Subsequently,  after  some  delay,  several  conferences  were  held  between  the 
union  representatives  and  Commissioner  Byrne.  Although  these  conferences  did 
not  result  in  a  solution  of  the  issue  raised  by  the  union,  the  door  to  direct  negotia- 
tions remained  open.  On  February  2.  1942.  another  conference  was  held,  and  at 
this  time  Commissioner  Byrne  definitely  refused  to  consider  any  wage  increase. 

"The  union  called  a  special  meeting  of  its  members  for  February  8,  for  the  pur- 
pose of  taking  a  strike  vote,  but  the  meeting  was  postponed  to  February  12,  at 
the  request  of  the  national  officers  of  the  union.  At  the  same  time  Governor 
Edison,  of  New  Jersey,  was  asked  by  the  union  to  attempt  to  arrange  for  the 
mediation  or  arbitration  of  the  dispute.  The  request  was  referred  by  the  Gov- 
ernor to  the  New  Jersey  State  Board  of  Mediation,  but  Prof.  William  D.  Nunn, 
chairman  of  the  Board,  was  unsuccessful  in  his  effort  to  bring  the  parties  together. 

"On  February  7  tlie  union  requested  the  newly  created  National  War  Labor 
Board  to  intervene  in  the  dispute.  Mr.  George  Kirstein,  Secretary  of  the  War 
Labor  Board,  wired  the  union  on  February  9  that  he  was  conferring  with  the 
Director  of  the  United  States  Conciliation  Service  on  the  matter.  The  outcome  of 
conference  was  the  dispatch  of  Commissioner  of  Conciliation  Liller  to  Newark 
to  use  his  good  offices  to  effect  a  settlement  of  the  dispute.  Mr.  Liller  was  unable 
to  persuade  Commissioner  Byrne  to  meet  again  with  the  union.  In  the  meantime, 
the  situation  was  aggravated  by  a  number  of  demotions  and  dismissals  in  the 
Department  of  Public  Works.  When,  on  February  11,  a  union  delegation  appeared 
before  the  full  city  commission  to  present  its  case,  the  basic  issues  were  beclouded 
by  charges  and  countercharges  involving  personalities. 
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•'Tlif  union  took  a  strike  vote  on  February  12.  but  no  date  was  set  for  the  walk- 
out. Mayor  Murphy  urged  that  the  strike  be  held  in  abeyance  and  suggested  the 
use  ot  various  agencies  to  effect  a  jieaceful  settlement  ()f  tiie  dispute.  On  Feb- 
ruary 14  the  dispuli'  was  certitied  to  the  National  War  Labor  Board,  and  subse- 
quently a  majority  of  the  City  Commission  voted  to  accept  the  findings  of  the 
Board.  On  ^larch  'A,  however,  the  parties  were  notified  that  the  standing  com- 
mittee on  new  cases  of  the  War  Labcu'  Board  declined  to  take  jurisdiction  in  the 
dispute  and  had  suggested  that  the  case  should  be  settled  by  the  Commissioners 
of  the  City  of  Newark,  who  are  responsible  for  the  administration  of  the  City. 

"At  (he  refpiest  of  both  the  United  States  Conciliation  Service  and  the  New- 
Jersey  Board  of  ^Mediation,  the  union  withheld  strike  action.  Thereuiwn  the 
United  States  Conciliation  Service  appointed  Commissioner  of  Conciliation  Fitz- 
patrick  to  make  a  fresh  attempt  at  peaceful  settlement.  Commissioner  Byrne 
again  refused  to  accept  either  mediation  or  arbitration  of  the  dispute.  At  a  meet- 
ing of  the  city  conunission  on  March  11  a  resolution  was  passed  by  majority  vote 
to  leave  the  matter  in  Commissioner  Byrne's  hands.  Strike  action  once  more 
seemed  innninent. 

'"This  was  the  situation  at  the  time  of  the  appointment  of  the  fact-finding  panel 
on  Marcli  17.  The  union  strike  committee  of  75  subsequently  voted  unanimously 
to  relinquish  the  strike  weapon  for  the  duration  of  the  war. 

"It  should  be  clear  from  the  very  bvief  summary  of  the  history  of  the  dispute 
tiiat  the  situation  is  a  difficult  one.  Under  the  Newark  form  of  nuinicipal  gov- 
ernment, the  city  commission  apparently  cannot  intervene  directly  in  the  affairs 
of  a  municipal  department,  without  the  consent  of  its  director,  unless  a  majorit.v 
of  the  commission  is  willing  to  vote  for  the  removal  of  the  commissioner  in 
charge.  A  step  of  this  nature  obviously  would  be  taken  with  extreme  reluctance. 
Commissioner  Byrne  up  to  this  point  consistently  has  taken  tlie  position  that 
lie  alone  should  deal  with  the  present  dispute,  and  has  rejected  various  media- 
tion and  arbitration  proposals  to  which  the  union  was  willing  to  accede. 

"Tlie  fact-tinding  panel  is  fully  aware  of  the  fact  thfit  various  legal  issues 
cluster  about  the  problem  of  the  relation  of  employee  unions  and  governmental 
bodies.  These  issues  lie  outside  the  scope  of  the  report.  It  sliould  be  pointed 
out,  however,  that  collective  bargaining  between  employee  unions  and  the  city 
of  Newark  exists,  in  the  sense  that  municipal  otficials  negotiate  with  unions  over 
grievances  and  other  issues.  To  what  extent  direct  negotiations  should  oi- 
could  be  supplemented  by  I'esort  to  mediation,  arbitration,  or  other  methors  for 
the  orderly  settlement  of  dispute,  is  a  question  outside  the  scope  of  the  present 
report." 

On  October  1.  1942,  a  large  number  of  employees  in  the  Department  of  Public 
Works  went  out  on  strike.  In  its  statement  of  the  case,  the  union  describes  the 
events  wliich  immediately  preceded  this  strike  as  follows  : 

"The  strike  which  became  effective  on  October  1  was  precipitated  by  further 
provocative  action  taken  by  Byrne  on  September  16,  and  thereafter.  On  that 
date  a  notice  was  posted  in  the  Bureau  of  Water  signed  by  the  superintendent, 
F.  G.  Scherer,  announcing  that  effective  on  Saturday.  September  1!),  and  Sunday, 
September  20,  laborers  who  work  on  Saturdays  and  Sundays  would  have  to  take 
conqiensatory  time  off  thereafter.  On  September  18,  Prince  (regional  director 
of  the  national  union)  wrote  to  William  Banks,  engineer  in  charge  for  the  Bu- 
reau of  Water  (who  had  issued  the  original  order  which  was  embodied  in  the 
Scherer  notice  of  September  16)  advising  him  that  Local  277  bad  considered  the 
proposed  change  and  was  of  the  opinion  that  it  was  a  w^age  cut ;  Prince  suggested 
discussion  of  the  union's  iirojiosal  that  the  men  be  paid  for  Saturday  and  Sunday 
work  and  that  the  rate  shoidd  lie  time  and  a  half  instead  of  straight  time,  as 
th<>retofore.     Banks,  following  the  example  set  by  Byrne,  did  not  reply. 

"The  issue  came  to  a  head  on  Monday,  September  28,  when  five  employees  of 
the  Bureau  of  Watei-  were  susiiended  for  faihu'e  to  report  on  Saturday,  September 
26.  All  five  were  members  of  Local  277.  thi-ee  were  officials  of  the  local  and 
had  failed  to  report  liecause  the  Bureau  had  refused  to  assure  them  that  they 
would  be  paid  for  the  extra  work.  On  S'eiitember  28.  Mr.  I'rince  attempted  to 
discuss  the  matter  with  officials  of  the  department,  including  r>eputy  Commis- 
sioner Miller,  but  without  sucess.  On  the  same  day  Mr.  Prince  also  advised  this 
Board  (the  War  Labor  Board)  of  the  situation.  The  next  day.  September  20. 
twenty-nine  more  men  were  suspended  because  they  had  stopped  work  in  sym- 
pathy with  th<'  live  originally  susi)eiidcd.  Efforts  of  a  Connnissioner  of  Concilia- 
tion to  .settle  the  tlispute  on  Septeml)er  .".(>.  failed,  and  that  night  Local  277  voted 
a  stoppage.     The  same  night  Mr.   Prince  advised  the  Board  by  telegram  of  the 
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developments.  The  strike  became  effective  on  October  1,  and  was  called  of  on 
October  6  as  soon  as  the  men  were  advised  that,  upon  the  recommendation  of 
Governor  Edison,  this  Board  had  taken  jurisdiction  and  would  review  the  case 
promptly  on  the  condition  that  the  men  return  to  work  at  once.  At  the  time 
of  this  writing,  the  only  response  Mr.  Byrne  had  made  to  this  Board  was  by 
teleg^ram  on  October  6  in  which  he  defied  tlie  authority  of  the  Board. 

"When  the  men  returned  to  work  on  October  7,  seventy  of  them,  including  the 
President  of  Local  277,  were  refused  reinstatement  on  the  ground  of  their  lead- 
ership and  activity  in  the  strike.  Each  of  these  men  sent  an  identical  letter 
to  Commissioner  Byrne  on  October  8,  advising  him  that  they  had  been  refused 
reinstatement  and  reque.sting  him  to  confirm  the  refusal,  or  issue  Immediate 
instructions  for  their  reinstatement.  No  replies  have  been  received,  although 
at  this  writing  about  ten  of  the  seventy  men  had  been  reinstated." 

2.  THE  ISSUES 

On  Thursday,  October  15,  1942,  the  panel  conducted  a  hearing  in  Washington, 
which  was  attended  by  local  and  national  ofllcers  and  counsel  representing  the 
union  and  by  Director  Byrne,  Corporation  Counsel  Schroeder,  Assistant  Corpo- 
ration Counsel  Shotland,  and  other  officials  representing  the  Department  of 
Public  Works  of  the  City  of  Newark.  Throughout  this  hearing,  which  lasted 
the  entire  day,  it  was  insisted  by  and  on  behalf  of  Director  Byrne  that  the  War 
Labor  Board  did  not  have,  or  at  any  rate  should  not  exercise,  .iurisdiction  over 
a  di.spvite  between  a  municipality  and  its  employees  and  their  union.  Neverthe- 
less, the  panel  succeeded  in  examining  into  the  number  and  exact  nature  of  the 
issues  and  found  them  to  be  as  follows : 

1.  A  demand  by  the  union  for  immediate  reinstatement  of  the  discharged 
strikers  (approximately  65),  pending  a  final  determination  by  the  Director  of 
the  Department  of  Public  Works  and  the  New  Jersey  Ci^il  Service  Commission 
(upon  appeal  to  it  from  the  director's  rulings)  of  justification  for  dismissal  in 
any  one  or  more  of  the  individual  cases,  other  than  merely  for  participation  in 
the  strike  or  remaining  away  from  their  employment  for  more  than  5  days. 

2.  A  demand  by  the  union  for  recognition  by  Director  Byrne  and  his  depart- 
ment to  the  extent  of  (a)  establishing  a  four-step  grievance  procedure,  ending 
in  arbitration,  for  the  final  settlement  of  individual  grievances,  and  (b)  ne- 
gotiating with  the  imion  on  matters  normally  the  subject  of  collective  bargaining 

(though  the  union  does  not  demand  that  any  formal  written  contract  be  entered 
into  with  it). 

3.  A  demand  by  the  union  that  the  department  accept  the  principle  of  equal 
pay  for  equal  work  and  agree  to  the  designation  of  a  competent  impartial  person 
or  agency  to  survey  the  functions  of  the  employees  and  to  determine  to  what 
extent  they  are  similar  (though  job  labels  or  titles  may  be  different)  and  to 
what  extent  they  are  dissimilar  (though  job  labels  or  titles  may  be  the  same). 

4.  A  demand  by  the  union  that  the  department  pay  time  and  a  half  for  all  hours 
worked  by  an  employee  in  any  given  week  beyond  the  number  of  hours  then 
constituting  the  established  work  week. 

On  Saturday,  October  17,  the  panel  met  in  Newark,  N.  J.,  with  the  parties 
and  with  Governor  Edison  and  with  the  chairman  and  secretary  of  the  New  Jersey 
Civil  Service  Commission  in  an  attempt  to  mediate  a  settlement  of  the  above 
matters.  This  meeting  continued  without  recess  from  2 :  00  p.  m.  to  9 :  30  p.  m. 
and  eventually  failed  of  its  objective  for  the  reason,  on  the  one  hand,  that  Di- 
rector Byrne  maintained  the  position  throughout  that  (a)  the  War  Labor  Board 
did  not  have  jurisdiction  and  (b)  he  as  a  public  official  could  not  lawfully  bar- 
gain collectively  with  a  union,  and  on  the  other  hand,  that  the  union  insisted 
that  immediate  reinstatement  of  the  discharged  employees  was  an  indispensable 
condition  to  any  agreement  on  its  part. 

Both  in  Washington  and  in  Newark  the  union  asserted  that  the  sixty-five 
dischai'ged  employees  include  virtually  all  of  the  officials  of  the  local  from  the 
president  on  down.  This  was  never  denied  by  Director  Byrne  or  his  associates. 
The  union  vigorously  contended  that  this  discharging  of  sixty-five  union  officers 
out  of  400  or  more  strikers  is  conclusive  proof  of  an  antiunion  movement  on  the 
part  of  Director  Byrne;  it  was  asserted  that  the  men  discharged  were  selected 
from  among  the  strikers  because  they  were  known  to  have  been  guilty  of  vio- 
lence or  threats  of  violence.  The  union  countered  by  denying  that  there  had 
been  violence  and  by  alleging  that  the  official  notice  received  by  each  of  the  dis- 
charged merely  accused  him  of  violating  a  section  of  the  Civil  Service  Law 
which  authorizes  the  director,  at  his  discretion,  to  discharge  any  employee  who 
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absents  himself  without  excuse  from  his  work  more  than  5  days  (which  all  the 
strikers  had  done).  The  director  never  denied  that  tliis  was  the  only  reason 
given  to  the  discharged  workers  for  tlieir  dismissal,  and  he  refused  to  supply 
any  proof  of  violence  to  the  panel. 

The  panel  chairman  has  been  informod  by  connsel  for  the  union  tliat  on  Mon- 
day, October  1!>,  and  two  or  three  subsequent  days.  Director  IJyrne  held  hearings 
with  respect  to  all  of  the  discharge  cases  and  ordered  reinstatement  with  loss  of 
varying  amounts  of  back  pay  of  some  fifty  of  tlie  discharged  workers,  leaving 
some  twelve  or  fifteen  still  discharged  and  that  these  latter  workers  include  tlie 
president  and  other  officers  of  Local  277. 

3.    THE  ISST^E  OF   .Tl'RISOICTION 

AVith  respect  to  the  jurisdiction  of  the  National  War  Labor  lioard,  we  believe 
that,  at  least  since  the  President's  Executive  Order  of  October  3,  11)42,  the  Na- 
tional War  Labor  Board  has  jurisdiction  over  the  labor  disputes  of  all  employees 
in  the  Jnited  States.  The  activities  of  municipal  employees  may  be,  and  in  tnis 
case  are,  just  as  intimately  connected  with  the  war  effort  as  those  of  other  em- 
ployees. Unrest  and  dissatisfaction  arising  out  of  terms  and  conditions  of 
employment  among  municipal  employees  can  hamper  the  successful  prosecution 
of  the  war.  The  prosecution  of  a  foreign  war,  being  within  the  exclusive  province 
of  the  Federal  Government,  it  is  unthinkable  that  the  National  War  Labor  Board 
would  endanger  the  war  effort  by  failing  to  concern  itself  with  the  problems  of 
municipal  employees  to  the  same  extent  that  it  concerns  itself  with  the  pi'oblems 
of  those  employed  by  private  individuals  or  corporations.  We  are  not  unmindful 
of  the  traditional  and  desirable  division  of  powers  between  the  Federal  Govern- 
ment and  the  State  governments  and  subdivisions  thereof.  But  the  framers  of 
the  United  States  Constitution  cannot  have  intended  that  the  doctrine  of  States' 
rights  should  be  a  bar  to  the  successful  prosecution  by  the  Federal  Government  of 
a  war  uiwn  which  the  very  existence  of  the  Nation  depends. 

Furthermore,  we  are  not  unmindful  of  the  serious  enforcement  problem  that 
might  arise  if  Director  Byrne  were  to  refuse  to  comply  with  a  directive  order  of 
the  National  War  Labor  Board.  But  in  this  particular  case  it  so  happens  that  a 
majority  of  the  commissioners  of  the  City  of  Newark  have  the  authority  to  relieve 
any  conmiissioner  of  the  department  to  which  he  has  been  assigned.  The  mayor 
and  a  majority  of  the  commissioners  have  already  indicated  (as  has  Governor 
Edison)  that  they  desire  the  National  War  Labor  Board  to  bring  about  a  settle- 
ment of  this  dispute.  In  the  event  of  a  directive  order  of  the  Board  there  can  be 
little  doubt  that  it  woiUd  be  carried  out  without  further  intervention  by  the 
Federal  Government. 

4.    THE  ISSUE  OF  REINSTATEMENT 

We  condemn  strikes  in  wartime.  Since  the  union  strongly  contends  for  the 
jurisdiction  of  the  National  War  Labor  Board  it  certainly  should  have  relied  upon 
that  Board  rather  than  upon  a  work  stoppage  as  a  means  of  achieving  compliance 
with  its  just  demands.  Even  if  some  penalty  should  be  visited  upon  the  strikers, 
we  do  not  believe  that  the  employer  should  be  permitted  to  discriminate  without 
cause  against  some  of  the  strikers  and  in  favor  of  others. 

Moreover,  while  we  realize  that  the  National  Labor  Relations  Act  is  not  appli- 
cable to  governmental  employees,  we  believe  that  it  does  indicate  an  established 
national  policy  that  strikers  do  not  cease  to  be  employees  merely  because  of 
striking.  Furthermore,  we  condemn,  as  severely  as  we  do  strikes,  activities  in 
wartime  by  employers  that  are  reasonably  calculated  to  provoke  strikes;  and  we 
believe  that  the  consistent  refusal  of  Director  Byrne  to  have  any  dealings  with 
the  representatives  of  his  employees'  union  was  at  least  provocative. 

The  assertion  of  the  union  has  not  been  challenged  that  the  sixty-five  wlio 
were  disciiarged  out  of  .some  4CK)  or  more  strikers  include  the  key  officials  of  the 
union.  The  director  asserts  tlmt  the.se  sixty-five  men  were  selected  because  they 
were  believed  to  have  been  guilty  of  violence  or  threats,  and  intimates  that  it 
is  just  a  coincidence  that  they  happen  to  he  the  key  officials  of  the  union.  This 
may  be  a  fad,  but  it  would  be  difficult  to  convince  an  impartial  jury,  and  im- 
])()ssible  to  convince  the  rank  and  file  of  employees,  that  no  antiunion  activity 
was  intended.  Accordingly,  we  believe  that  this  sele<'tion  of  discharges  is  a 
prima  facie  indication  of  antiunionism  which  ought  to  be  remedied. 

Finally,  we  believe  that  if  the  National  War  Labor  Board,  as  in  this  case,  in- 
forms workers  on  strike  that  it  will  investigate  the  merits  or  demerits  of  their 
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dispute  with  their  employer  only  if  tliey  will  at  once  return  to  work,  this  imposes 
a  duty  upon  the  employer  as  well  as  the  strikers  to  restore  the  status  quo  ante 
strike  and  to  maintain  this  status  during  the  period  of  the  Board's  investigation 
and  consideration  of  tlie  matter.  In  this  insance,  pursuant  to  the  demand  of 
the  National  War  Labor  Board  all  of  the  strikers  reported  to  work,  but  sixty-five 
of  them  were  refused  even  temporary  reinstatement  by  their  employer. 

For  the  foregoinji'  reasons,  we  reconnnend  tliat  the  City  of  Newark  be  directed 
to  reinstate  all  discharged  employees  who  were  ofiicially  cliarged  (1)  merely 
with  liaving  absented  themselves  from  their  jobs  for  more  than  five  consecutive 
days  during  the  period  of  the  strike  that  began  October  1.  1942,  or  (2)  merely 
witli  participation  in  that  strike,  without  formal  allegation  of  violent  or  criminal 
c  Dnduct. 

5.   EEX:0GNITI0N  AND  0TH?:r  IvSSUES 

We  believe  that  governmental  employees  are  entitled  to  form,  and  to  belong  to 
labor  unions.  This  is  conceded  by  Director  Byrne  and  his  associates.  We  fur- 
ther believe  that  it  is  allusory  to  concede  the  right  of  governmental  employees 
to  unionize  unless  it  is  also  conceded  that  tlieir  union  representatives  are 
entitled  to  ixu'ticipate  in  tlie  determnation  of  the  terms  and  conditions  of 
employment  of  the  union  members,  and  to  represent  them  in  the  presentation  of 
grievances. 

During  the  mediation  meeting  in  Newark,  hopeful  indications  developed  that, 
if  the  matter  of  discharges  could  be  disposed  of.  Director  Bryne  and  the  repre- 
sentatives of  the  Union  might  then  be  able  to  work  out,  together,  nuitually 
satisfactory  representative  procedure. 

Therefore,  we  reconnnend  as  to  these  ivmaining  issues: 

(  )  That  the  City  of  Newark  be  directed  to  recognize  Local  277  of  the  State, 
County  and  Municipal  Workers  Union  as  the  representative  of  its  members  in 
the  city's  employ.  . 

(2)  That  the  parties  be  directed  promi)tly  to  negotiate  a  procedure  for  the 
settlement  of  grievances  of  individual  employees  or  groups  of  employees. 

(3)  That  if  the  parties  are  unable  to  agree  upon  such  procedure,  this  matter 
be  returned  to  tlie  Board  for  establishment  of  sucli  procedure. 

(4)  That  the  disputed  questions  of  wage  adjustments  and  overtime  pay  be 
submitted  to  the  procedure  thus  establislied. 

Signed  by  Alexander  Hamilton  Frey,  representing  the  public,  and  Milton  Murray, 
representing  employees.     George  K.  Batt,  representing  employers,  dissented. 

Dissenting  Opinion  of  Employer  Representative 

background   and   history   of   the   case 

The  City  of  Newark  is  governed  by  a  commission  of  five,  the  mayor  being 
elected  in  turn  by  the  commissioners.  Each  commissioner  is  given  certain  depart- 
ments to  supervise,  over  which  he  has  complete  executive,  legislative,  judicial, 
and  administrative  authority  and  control.  In  this  case,  Commissioner  Joseph 
M.  Byrne,  Jr.,  is  involved.  The  union  involved  has  had  relations  with  the  city 
in  the  preceding  administration  and  up  until  the  beginning  of  this  trouble, 
discussions  as  requested  were  held  by  tlie  city  representatives  with  representa- 
tives of  the  union.  However,  over  the  period  of  the  controA^ersy  from  approxi- 
mately February  1942  to  date,  the  situation  has  deteriorated,  mainly  upon  the 
claim  of  the  union  that  they  had  no  access  to  the  commissioner  involved  and  the 
city's  answer  being  that  there  had  been  established  a  committee  of  three — so- 
called  grievance  committee—in  this  department  which,  at  all  times,  has  been 
available  for  submission  to  it  and  consideration  by  it,  of  the  problems,  grievances, 
etc.,  of  any  of  the  employees.  This  committee  in  turn  was  in  close  touch  with 
the  commissioner  at  all  times  and  its  actions  were  subject  to  his  approval. 

The  union  on  its  side  has  strenuously  objected  to  the  treatment  accorded  liy  the 
commissioner  in  question.  The  commissioner  in  turn  has  seriously  resented  the 
actions  and  tactics  of  the  regional  director  of  this  particular  union.  The  situa- 
tion has  tlius  become  a  personal  one  and  the  ensuing  bitterness  has  really 
resulted  from  the  personalities  involved. 

The  actual  cause  of  the  .strike  was  a  city  order  requiring  time  olT  in  the 
following  week  for  week-end  work  performed  by  employees  of  the  Water 
Department.  In  reply  to  this  order  by  the  city,  the  union  regional  director 
advised  under  date  of  September  18  that  the  union  would  not  agree  to  this 
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l)r(tcp(lurH  and  would  insist  (hat  the  Water  Department  employees  be  paid  time 
and  a  lialf  for  any  Saturday  or  Sunday  work  that  they  may  he  required  to  do. 
This  demand  for  extra  work  is  not  a  weekly  affair  and  affects  the  individual 
only  every  seven  or  ei^ht  weeks. 

The  failure  of  five  employees  of  the  Water  Department  to  report  for  work 
re.«?ulted  in  their  suspension  for  five  days  under  Civil  Service  rules.  Twenty- 
nine  in  this  same  department  thereafter  walked  out  in  sui»port  of  tlie  five  and 
were  in  turn  susi)ended  for  a  period  of  five  days  and  under  Civil  Service  rules. 
The  strike  was  the  result  and  on  October  1,  approximately  400,  according  to  tlie 
city,  walked  out.  and  accordiuii'  to  the  union,  HOO  or  60O. 

This  strike  action  followed  a  previous  attempt  at  ccmciliation  by  federal  con- 
ciliators earlier  in  the  year  and  also  an  attempt  by  tlie  State  Mediation  Board 
to  adjust  the  differences.  This  strike  was  in  the  face  of  a  public  pledge  made  in 
February  1'.)4'2  by  the  committee  of  the  union  that  there  would  be  no  strikes  for 
the  duration  of  the  war. 

It  was  during  this  earlier  period  that  the  W.  L.  B.  had  ruled  against  taking 
Jurisdiction  over  this  case  and  decided  that  the  matter  was  one  solely  within 
,the  jurisdiction  of  the  bo;ird  of  commissions  of  the  City  of  New^arlv. 

In  connection  with  tlie  present  controversy,  liowever,  the  W.  L.  B.,  apparently 
acting  upon  the  telegraph  request  of  Oovernor  Edison,  decided  at  least  to  examine 
into  the  facts.  The  Governor,  knowing  of  the  previous  failures  to  adjust  and 
thinking  that  present  mediation  niachinei-y  might  not  be  effective  for  masses  of 
government  employees  made  his  resultant  request  upon  the  W.  L.  B.  to  examine 
the  fatts  in  the  hope  that  a  solutic^i  might  be  found. 

The  Governor's  attitude  in  this  respect  was  further  apparent  by  his  earlier 
apiiointment  of  a  state  committee  lieaded  by  ]Mr.  Justice  Helier  to  examine  into 
existing  grievance  machinery  in  State  Civil  Service  and  with  an  end  in  view 
to  bring  in  recommendations  that  would  strengthen  the  existing  machinery  in 
light  of  present  economic  conditions.  This  committee  has  now  made  complete 
recommendations  to  tlie  Governor  for  his  consideration. 

The  State  position,  in  turn,  is  supported  by  that  of  the  City  of  Newark  who 
liave  stated  they  are  also  in  the  process  of  establishing  complete  grievance  ma- 
chinery througli  resolution  of  the  board  of  commissioners  of  the  city,  which 
grievance  machinery  will  undoubtedly  be  submitted  to  the  Civil  Service  Commis- 
sion for  its  approval  or  disapproval.  Both  State  and  city  therefore  I'ecognize 
the  need  for  modernizing  existing  grievance  machinery  and  are  taking  steps 
to  accomplisli  this. 

As  a  result  of  the  fact-finding  panel's  efforts,  two  hearings  were  held,  one  in 
Wa.shington  and  a  fo Rowing  one  in  the  City  of  Newark  in  which  the  hard  facts 
of  the  case  were  boiled  down  and  admitted  to  by  both  the  city  and  the  union 
in  the  presence  of  the  Governor  and  the  president  and  the  executive  secretary  of 
the  State  Civil  Service  Commission. 

The  union's  main  contentions  in  this  case  are : 

1.  That  it  must  be  recognized  as  the  representative  agency  of  "its  members  em- 
ployed l>y  the  city ; 

2.  That  it  must  have  access  to  the  paiticular  commissioner  involved  and/or 
his  rei>resentatives,  and  that  union  representatives  be  allowed  to  appear  in  be- 
half of  their  member  as  required  ; 

3.  That  proper  grievance  machinery  be  set  up  by  the  city  and  nnion  involved 
and  allowed  to  function  : 

4.  That  in  this  instance  of  mass  suspension,  the  individuals  as  employees  be 
reinstated  iii'ior  to  the  hearings,  either  by  the  commissioner  or  Civil  Service 
<'omniission  or  the  courts  which,  by  established  procedure  in  New  Jersey,  must 
entertain  all  ajipeals  by  aggrieved  emidoyees. 

NoTK. — The  union  insists  in  this  particular  case  that  all  of  the  suspended  strik- 
ing employees  be  ivinstated  before  a  hearing  by  the  commissioner  and  now  that 
the  commis.sioner  lias  heard  nearly  all  of  the  suspended  cases,  probably  insists 
that  those  of  their  members  who  were  not  reinstated  as  a  result  of  the  hearing 
be  reinstated  forthwith. 

The  city's  position,  on  the  other  hand,  is  that  in  accordance  with  the  provisions 
of  the  State  Civil  Service  laws  and  the  rules  promulgated  thereunder,  each  em- 
ployee must  first  stand  charges  f)n  trial  liefore  the  head  of  the  department  by 
which  he  is  suspended  or  dismissed.  He  has  the  right  to  appeal  to  the  Civil 
Service  Commission  for  a  new  trial,  and  thereafter,  still  agreed,  he  has  recourse 
to  the  New  Jersey  Court  and  to  the  State  Court  of  Errors  and  Appeals. 
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The  city  further  contends  that  any  deviation  from  this  program  would  mean 
a  complete  break-down  of  the  Civil  Service  laws  and  policies  of  the  State  and  a 
violation  of  the  particular  commissioner's  oath  of  oflSce. 

The  city,  in  view  of  its  position  and  promise  to  the  W.  L.  B.  panel,  commenced 
hearings  on  the  Monday  following  the  Saturday  panel  hearing.  Within  three 
days,  the  commissioner  and  his  representatives  have  heard  fifty-eight  suspended 
cases.  Thirty-eight  employees  were  reinstated  with  the  loss  of  pay  for  the  period 
of  their  absence  from  duty;  five  were  suspended,  in  the  case  of  which  two 
suspensions  were  to  be  lifted  as  of  October  26,  and  in  the  case  of  the  remaining 
three  suspensions  were  to  be  lifted  as  of  November  23.  Fifteen  employees  were 
permanently  dismissed. 

With  respect  to  the  remaining  four  who  were  suspended,  there  have  been  no 
hearings  up  to  this  time  because  of  the  illness  of  two  of  these  men,  the  inability 
of  the  attorney  of  one  to  be  present  at  the  fixed  time  for  the  hearing,  and  the 
absence  of  the  remaining  men  due  to  employment  elsewhere.  These  four  cases 
will  be  speedily  disposed  of.  Of  the  fifteen  permanently  dismissed,  to  the  city's 
knowledge  not  more  than  five  are  union  officials  and  the  city  believes  that  not 
more  than  half  are  union  members.  They  have  no  definite  knowledge  to  this^ 
effect.  Of  the  38  reinstated,  this  number  contained  the  organizer  of  the  union ' 
and  other  active  union  workers.  The  city  further  contends  that  those  perma- 
nently dismissed  were  so  dismissed,  because  of  their  extreme  actions  during  the 
strike  and  in  complete  violation  of  Civil  Service  regulations.  The  union,  of  course, 
contends  that  those  dismissed  were  the  principal  officers  of  the  union  and  there- 
fore that  the  city's  action  was  strictly  an  antistrike  action.  The  union  further 
admits  that  their  striking  members  were  in  violation  of  Civil  Service  regulations 
and  departmental  rules  but  that  they  had  a  right  to  strike. 

IMPORTANT  FACTS  TO  BE  CONSIDERED  BY  THE  BOARD  AS  AFFECTING 
THE  BACKGROUND  OF  THIS  CASE 

The  first  important  point  to  be  considered  by  the  Board  is  the  misunderstand- 
ing of  perhaps  the  other  members  of  the  panel  and  surely  of  the  union  involved 
as  to  the  Board's  telegram  sent  to  the  union  at  which  time  the  striking  city 
employees  offered  to  return  to  work,  also  the  question  as  to  whether  or  not  the 
Board  took  jurisdiction  over  this  case  when  it  sent  the  telegram  or  whether 
or  not  it  simply  proceeded  to  find  out  the  facts  through  its  appointed  panel  and 
then  decided  whether  or  not  it  would  take  .iurisdiction.  There  was  also  the 
question  before  the  Board  at  that  time  that  if  the  Board  did  have  .iurisdiction 
whether  or  not  it  would  exercise  it  in  this  case. 

It  has  been  the  understanding  of  the  panel  employer  member  from  the  time 
of  appointment  that 

1.  The  question  of  jurisdiction  is  still  open  before  the  Board,  the  ai'guments 
would  be  considered  by  it,  of  course,  on  (a)  whether  jurisdiction  exists,  and  (b) 
whether  it  should  be  exercised  if  it  exists,  before  a  directive  order  will  issue. 

2.  The  telegram  did  not  determine  this  question.  The  telegram  was  the 
usual  telegram  sent  in  strike  cases  and  did  not  order  the  city  to  reinstate  the 
strikers.  The  question  of  principle,  however,  as  to  whether  such  an  obligation 
ought  to  rest  on  employers  and  on  this  particular  employer,  will  be  properly 
arguable  before  the  Board.  The  pattern  thus  set  will  probably  apply  for  future 
cases.  The  pattern  had  not  been,  set  prior  to  the  sending  of  the  City  of  Newark 
telegram. 

The  City  of  Newark  Municipal  Employees'  strike  now  before  this  Board  involves 
a  basic  principle  of  whether  or  not  government  employees  have  the  right  to  strike 
and  whether  or  not  they,  as  employees,  come  under  the  jurisdiction  of  the  War 
Labor  Board  in  the  same  manner  as  do  all  industrial  employees. 

While  the  various  questions  of  wage  increase,  overtime  payment,  and  various 
other  phases  of  collective  bargaining  are  concerned,  the  union  does  not  at  this 
time  press  for  a  decision  from  the  War  Labor  Board  on  these  various  issues. 
Its  main  contention  is  that  the  employees  do  have  a  right  to  strike  and  if  they 
are  suspended  for  such  action  under  Civil  Service  rules,  they  must  be  reinstated 
prior  to  hearing  by  the  proper  authorities  nv  pvicr  to  appeal  tn  the  proper  Civil 
Service  body.  The  union  further  contends  that  proper  grievance  and  arbitra- 
tion machinery  must  he  set  up  by  the  governing  body  concerned  and  proper 
recognition  given  union  representatives  for  their  members  so  thnt  the  pro- 
visions of  collective  bargaining  shall  be  carried  on  at  all  times  for  the  employee 
and  as  between  the  union  and  as  in  this  case,  the  City  of  Newark. 
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The  city,  on  the  other  hand,  contends  that  the  due  process  of  law  must  be 
followed  in  all  such  cases,  that  the  oath  of  the  city  commissioners  requires  them 
to  follow  established  statute  proctnlure,  and  that  suspensions  must  be  enforced 
in  every  instance  until  the  due  processes  are  exhausted  by  the  individual  in- 
cluding the  right  of  appeal,  not  oidy  to  the  Civil  Service  authorities  but  to  the 
highest  courts  of  the  State  for  redress  of  his  grievance 

The  City  of  Newark  has  not  denied  its  employees  the  right  to  organize  and  to 
belong  to  a  union.  It  has  established  a  grievance  committee  responsible  to  the 
individual  commissioner  for  hearing  of  complaints.  It  insists,  however,  that 
the  right  to  strike  must  be  denied  to  a  Government  employee  at  all  times  and  that 
once  having  violated  this  principle,  the  union  may  represent  its  members  at  the 
hearing  before  the  Commissioner  or  the  Civil  Service  authorities  but  that 
the  disposition  of  each  individual  case  must  conform  to  the  statutes  already 
established. 

The  War  Labor-  Board  should  not  attempt  to  interfere  with  toages,  liours,  or 
irorkit)fj  conditions  for  pnhlic  employees  where,  as  a  matter  of  law,  these 
conditions  arc  fixe]  hi/  the  Legislature,  the  Ciril  Service  Commission,  or  the 
proper  municipal  governing  body. 

This  case  may  be  the  first  of  many  like  cases  to  occur  in  American  public 
life  during  the  present  emergency  and  as  such,  the  handling  of  this  particu- 
lar case  will  set  a  precedent  or  pattern  for  further  cases  to  follow  in  every  part 
of  the  country. 

The  War  Labor  Board  is  respectfully  referred  to  one  of  President  Roosevelt's 
public  declarations  in  which  he  said: 

•'All  government  employees  should  realize  that  the  process  of  collective  bar- 
gaining, as  usually  understood,  cannot  be  ti'ansplanted  into  the  public  service. 
The  very  nature  and  purposes  of  government  make  it  impossible  for  administra- 
tive officials  to  repre.sent  fully  or  to  bind  the  employer  in  mutual  discussions  with 
government  employee  organizations.  Accordingly,  administrative  officials  and 
employees  alike  are  governed  and  guided,  and,  in  many  instances,  restricted  by 
laws  which  establish  policies,  procedures,  or  rules  in  personnel  matters. 

"A  strike  of  public  employees  manifests  nothing  less  than  an  intent  on  their 
part  to  prevent  or  obstruct  the  operations  of  government  until  their  demands  are 
satisfied.  Such  action  looking  toward  the  paralysis  of  government  by  those 
who  have  sworn  to  support  it  is  unthinkable  and  intolerant." 

Compare  this  statesmanlike  utterance  to  the  following  letter  sent  by  the 
regional  director  of  this  particular  union  to  its  membership  on  the  same  day 
that  the  War  Labor  Board  conducted  its  first  hearing  in  Washington : 

"October  l.S.  1942. 

"Dear  Brother:  Please  accept  my  heartiest  congratulations  on  your  splendid 
solidarity  and  fighting  spirit  which  brought  the  glorious  victory  over  one  of  the 
most  reactionary  employers  in  the  United  States.  Local  277  and  its  members 
will  forever  have  a  page  in  labor's  history  for  defeating  Byrne  and  his  goons  and 
Keenan  and  his  gestapo. 

"Byrne  talks  of  fighting  Uncle  Sam  because  the  War  Labor  Board  accepted 
our  case.  Yet,  his  blusterings  weaken  every  day.  The  union  is  comfortable;  so 
are  its  60  locked-out  leaders.  Our  fight  is  the  fight  of  the  United  States  Govern- 
ment, the  war  machine  of  the  United  States,  and  the  entire  labor  movement.  As 
we  said  before,  we  are  not  alone ! 

"Your  support,  your  unity,  your  cooperation  is  still  needed.     In  fact,  more 
than  ever  before,  so  be  sure  to  attend  Friday's  meeting  at  which  time  we  will 
report  to  you  on  the  hearing  of  the  War  Labor  Board  which  we  are  attending 
by  the  time  you  get  this  letter. 
"Fraternally  yours, 

"(S)  Philip  Prince,  Regional  Director." 

The  War  Labor  Board  must  realize  that  government  and  the  courts  are  the 
only  bulwark  against  inflamed  action  of  an  individual  or  groups  of  individuals. 
A  public  government  official  must  be  respected  while  carrying  out  the  prescribed 
duties  of  his  office  and  if  he  fails  to  carr.v  out  these  duties  properly,  he  can  be 
removed  from  office  either  by  impeachment  or  through  the  due  process  of  the 
ballot  box.  Workers  have  a  right  to  be  heard  no  matter  under  whom  they  may  be 
employed  and  they  have  a  right  to  appeal  for  redress  of  grievances  but  they 
have  no  right  to  enforce  their  demands  while  engaged  by  government  by  other 
than  the  already  prescribed  methods.    To  admit  that  a  union  of  public  employees 
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has  the  right  to  strike  and  picket  a  public  enterprise  and  forcibly  prevent  others 
from  carrying  on  vital  public  service  would  be  to  pass  control  of  government  from 
the  voters  and  their  elected  representatives  into  the  hands  of  union  officials. 

If  the  city  authorities  or  the  Civil  Service  Commission  do  not  have  the  proper 
authority  to  dispose  of  grievances  of  state,  county,  and  municipal  employees, 
they  should  be  given  this  authority  and  promptly,  and  facilities  for  administer- 
ing responsibility.  There  must  not  and  cannot  be.  especially  in  wartime,  repeated 
interruptions  in  essential  public  services  and  continual  disagreement  between 
public  officials  and  unions  representing  public  employees. 

If  the  Civil  Service  Commission  was  originally  established  to  handle  the 
individual  case,  it  must  now  be  enlarged  to  include  the  adjustment  of  grievances 
of  a  larger  body,  even  though  this  may  become  a  major  responsibility  of  the 
Commission.  If  this  requires  additional  reorganization  and  appropriation,  that 
is  a  matter  for  the  State  concerned,  and  not  for  the  Fedei'al  Government. 

It  may  be  apparent  that  the  organization  of  Government  employees  into  unions 
has  been  because  there  has  not  been  sufficient  grievance  or  arbitration  machinery 
set  up  within  the  governmental  unit  and  that  some  organization  was  needed  to 
force  a  change  in  the  statutes  as  they  exist. 

If  the  statutes  do  not  give  the  Civil  Service  Commission  authority  over  wages, 
hours,  and  working  conditions  of  municipal  employees  or  State  employees,  then 
the  Commission  should  be  empowered  and  given  proper  machinery  to  enforce 
these  responsibilities. 

It  has  been  said  by  leading  State  authorities  that  there  is  no  law  covering  the 
right  of  employees  to  strike  against  the  Government  nor  any  penalties  provided, 
but  that  the  question  of  this  right  to  strike  and  the  appropriate  penalties  must  be 
left  for  action  by  the  State,  not  the  Federal  Government. 

The  War  Labor  Board  should  deny  jurisdiction  in  all  governmental  employee 
cases  but  should  clearly  state  for  the  benefit  of  government  officials  what  is 
expected  of  them  and  their  governmental  units  during  the  period  of  the  war 
emergency. 

It  is  agreed  that  a  governmental  employee  cannot  strike  against  the  government 
hut  that  he  is  entitled  to  belong  to  a  union  and  is  also  entitled  to  proper  grievance 
machinery,  then  the  State  or  local  subdivisions  thereof  must  recognize  this  fact 
and  immediately  set  up  the  proper  machinery  to  adjust  all  grievances.  The 
governmental  unit  concerned  must  also  be  prepared  to  hear  and  adjust  grievances 
of  any  nature,  whether  by  an  individual  or  a  group.  Failure  to  adjust  grievances 
to  the  satisfaction  of  the  appellant  must  insure  further  appeal  to  a  properly 
organized  body  sucli  as  Civil  Service  equipped  and  ready  to  hear  promptly  ail 
appeals.  The  courts  of  the  State  must  be  further  reorganized  and  instructed 
to  hear  promptly  all  appeals  from  the  Civil  Service  decisions. 

The  government  employee  thus,  in  giving  up  the  right  to  strike,  recognizes 
the  statute  authority  of  government  officials  but  also  realizes  his  protection  as 
to  the  right  to  be  heard  in  an  appeal  to  the  proper  bodies  at  all  times. 

An  industrial  employer  or  his  company  can  fail  or  be  out  of  business,  but 
a  governmental  unit  can  do  neither,  (iovernment  is  the  will  and  the  instnunent 
of  the  people.  It  cannot  commit  them  except  imder  due  process  of  law  jind  it 
must  be  governed  accordingly.  Even  a  great  emei'gency  such  as  the  present  w.ir 
cannot  change  this  principle.  The  extreme  demands  that  may  ari.se  under  sucii 
an  emergency  may  strain  governmental  machinery  and  it  may  require  reorgani- 
zation during  tliis  emergency  but  the  principle  surrounding  it  must  prevail  if 
government  by  and  for  the  people  is  to  continue. 

Signed  by  George  K.  Batt,  representing  employers. 

Senator  Donnell.  Mr.  Secretary,  I  would  like  to  ask  you  whether 
or  not  your  observation  accords  with  that  of  the  report  of  the  Joint 
Committee  on  Labor-Management  Relations,  Cong-ress  of  the  United 
States,  set  forth  in  Report  986.  part  3,  filed  December  81,  1948,  as 
follows : 

The  committee  lielieves  that  the  non-Communist  affidavit  provision  has  already 
demonstrated  its  effectiveness  as  an  aid  to  unions  and  their  members  in  their 
desire  to  drive  the  Communists  from  positions  of  power  in  labor  organizations. 

Senator  Peppp;r.  Will  the  Senator  distinguish  between  the  majority 
and  the  minority  reports  ?  I  guess  you  are  reading  from  the  majority 
report. 
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Seiiiitor  DoxxELL.  I  am  reading  from  the  report  of  the  committee. 

Senator  Pepper.  That  was  just  a  majority  report. 

Senator  Doxxell.  It  is  the  report  of  the  committee,  I  understand 
there  is  a  minority  report. 

Senator  Pepper.  I  just  wanted  to  distinguish  between  the  two  re- 
ports because  the  minority  has  now  become  the  majority  on  that 
committee. 

Senator  Doxxell.  I  may  say  I  am  informed,  however,  in  answer  to 
the  Senator  from  Florida,  that  there  has  been  no  minority  report 
issued  yet. 

Senator  Pepper.  It  is  in  the  course  of  preparation. 

Senator  Doxnell.  I  have  no  knowledge  on  that  point  as  to  whether 
it  is  in  the  course  of  ]ireparation.  Would  the  Senator  be  kind  enough 
to  state  the  source  of  his  information  as  to  the  fact  that  it  is  in  the 
course  of  preparation  and  who  is  preparing  it? 

Senator  Pepper.  The  fact  that  I  am  one  of  the  members  of  the 
minority  and  my  colleagues,  Senator  Murray  and  others,  are  members, 
there  is  a  minority-  report  in  the  process  of  preparation,  notice  of 
which  was  given  to  other  members.  We  got  authority  on  the  floor  to 
file  a  minority  report. 

Senator  Dox'xell.  Wlien  is  it  anticipated  the  minority  report  will 
be  filed  ? 

Senator  Pepper.  I  don't  know  that  I  can  fix  the  date,  but  within  a 
pretty  short  time.  It  is  in  the  course  of  preparation  now.  I  would 
say  certainly  within  a  very  few  weeks  and  maybe  within  a  few  days. 

Senator  Doxx'ell.  I  wonder  if  the  Senator  would  object  to  telling 
me  whether  or  not  the  minority  report  would  in  any  sense  contradict 
the  conclusion  of  the  committee  itself,  the  majority,  in  saying  that  it 
believes  the  non-Communist  affidavit  provision  has  already  demon- 
strated its  effectiveness  as  an  aid  to  unions  and  their  members  in  their 
desire  to  drive  the  Communists  from  positions  of  power  in  labor 
organizations? 

Senator  Pepper.  I  think  the  opinion  of  the  minority,  as  it  then  was, 
favored  the  objective,  as  far  as  that  is  concerned,  but  I  think  they 
take  more  the  attitude  expressed  by  the  Secretary  than  the  attitude 
which  prevails  in  the  Taft-Hartley  bill  as  to  the  best  way  to  do  it. 

Senator  Morse.  I  would  like  to  ask  the  Senator  from  Florida  if  he 
thinks  the  minority  report  will  be  ready  by  P'ebruary  10  so  we  can 
use  it  in  our  executive  sessions  of  the  committee. 

Senator  Pepper.  I  am  not  sure,  but  since  all  of  us  are  anxious  to 
expedite  this  matter,  and  the  minority  in  particular,  we  will  make 
every  effort. 

Senator  Dox'^x'^ell.  May  I  ask  whether  the  Senator  is  sure  it  will 
not  be  prepared  by  February  10  ? 

Senator  Pepper.  If  that  committee  doesn't  progress  any  faster 
tlian  this  examinatioln  is  progressing,  then  obviously  no. 

Senator  Doxxell.  Mr.  Secretary,  I  have  quoted  from  the  Labor- 
Management  Relations  Report,  and  I  didn't  note  whether  or  not  your 
answer  was  placed  into  the  record.  There  were  interpolations,  by 
yieldings  and  questions  from  the  members  of  the  committee.  Did 
you  respond  to  my  question? 

Secretary  Tobix.  I  did  not.    I  shall  now. 

Senator  Doxxell.  I  would  like  for  you  to,  if  you  will. 
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Secretary  Tobin.  I  have  suggested  that  in  an  over-all  Communist 
bill  covering  the  problem  for  the  whole  of  the  country  considera- 
tion be  given  to  barring  Communits  from  being  officers  in  labor  or- 
ganizations. Now,  there  are  two  sides  to  the  question  of  the  effective- 
ness of  the  affidavit. 

It  has  had  some  good  effects  and  some  adverse  effects.  There  is  a  sit- 
uation in  New  York  at  the  present  time  in  which  employers  have  signed 
contracts  with  25,000  workers  under  communistic  leadership,  when 
they  left  one  of  the  major  organizations,  and  despite  the  fact  that  they 
were  "commie"  led,  big  capitalists  in  this  country  decided  to  write 
labor-management  agreements  with  communistic  leadership  rather 
than  with  good  American  leadership. 

Senator  Pepper.  Was  the  matter  of  wages  involved  ? 

Senator  Tobin.  Yes,  and  I  understand  in  the  matter  of  wages  in- 
volved, the  workers  suffered  as  a  result  of  the  contract,  and  under  the 
law  as  it  exists  now  they  are  bound  for  1  year.  So  it  did  have  an 
adverse  effect. 

Senator  Taft.  What  union  was  that  ? 

Secretary  Tobtn.  Retail  clerks. 

Senator  Humphrey.  Would  the  Senator  yield  ? 

Senator  Donnell.  Yes. 

Senator  Humphrey.  I  wonder  whether  or  not  the  majority  report 
of  the  Joint  Labor- Management  Committee  made  any  particular  ref- 
erence to  the  outstanding  work  of  some  of  our  distinguished  labor 
leaders  in  ridding  the  labor  movement  of  any  little  fractional  element 
it  might  have  of  Communists,  members  of  the  Communist  Party.  I 
haven't  read  all  of  the  report,  and  I  have  been  trying  to  read  it  as  a 
newcomer  here. 

However,  I  wonder  if  it  paid  tribute  to  Walter  Reuther,  for  example, 
who  did  more  toward  getting  rid  of  the  Communists  in  one  fell  swoop 
than  the  Taft-Hartley  Act  has  been  able  to  do  with  all  of  its  court 
actions. 

I  wonder  if  it  paid  tribute  to  some  of  our  great  labor  leaders  like 
Dan  Tobin,  David  Dubinsky,  William  Green,  and  other  men  who 
have  lived  in  the  labor  movement,  lived  with  it.  and  who  have  seemed 
to  have  some  way  of  being  able  to  detect  Communists  almost  as  well 
as  the  FBI  and  being  abe  to  do  a  job  effectively  in  their  own  ranks. 

If  it  hasn't  paid  such  tribute,  1  would  suggest  to  my  colleague, 
Senator  Pepper,  that  we  draw  the  minority  report  in  such  a  way  as 
to  evidence  to  the  American  people  what  has  been  done. 

Then,  I  wonder  if  the  majority,  in  getting  its  report,  consulted 
with  the  labor  leaders  of  this  country  as  to  whether  or  not  the  anti- 
Communist  affidavit  had  helped  them  in  ridding  the  labor  movement 
of  such  Communists  as  it  may  have. 

My  information  from  some  of  the  responsible  labor  leaders  of  this 
country  is  that  it  didn't  help  them.  The  Communists  actually  hid 
behind  the  cloak  of  affidavits,  and  it  actually  precipitated  the  kind 
of  action  the  Secretary  described  with  reference  to  the  Communists 
who  would  put  a  front-runner  man  out  in  front  who  was  supposed  to 
be  purer  than  Ivory  soap,  and  that  man  would  be  the  president  of  the 
union.  He  would  get  a  few  others  to  be  officers,  and  they  conducted 
their  affairs  by  a  committee  behind  the  scenes. 

Senator  Taft.  If  the  Senator  is  going  to  testify,  would  he  mind 
telling  us  what  union  that  was  ? 
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Senator  HuMriiREY.  I  am  not  testifyin«T.  I  am  fo^lo^vinfr  the  prece- 
dent which  has  been  established  by  the  members  of  the  committee  of 
expressing  the  point  of  view  of  the  individual  member. 

Senator  Taft.  The  Senator  is  claiming  to  state  facts  here  which 
are  not  true,  and  if  he  is  going  to  put  them  into  the  record  as  facts, 
he  should  support  them  in  more  detail  so  we  can  check  them. 

Senator  Humphrey.  I  will  be  more  than  happy  at  the  time  some 
of  our  distinguished  labor  leaders  appear  before  this  committee  to  in- 
terrogate them  on  this  matter  and  ask  them  rather  than  having  it  come 
second-hand  from  a  freshman  Senator,  It  w411  be  better  to  have  it 
€ome  from  people  who  have  been  in  the  ranks  of  labor,  and  I  say  with- 
out fear  of  contradiction  that  responsible  trade-union  leaders  in  this 
country  have  done  more  to  clean  out  Communists  from  within  labor 
unions  than  the  Taft-Hartley  Act  has  done  or  ever  Avill. 

Senator  Donnell.  Mr.  Chairman,  of  course,  the  Senator  has  made 
a  very  interesting  suggestion  there,  and  I  am  sure  there  isn't  any 
member  that  I  know  of  on  this  committee  on  either  side  of  the  polit- 
ical fence  who  would  have  any  objection  to  all  proper  credit  being 
given  to  everyone  wdio  has  participated  in  that  very  beneficial  accom- 
plishment. 

Senator  Smith,  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 

Senator  Smith.  I  would  like  to  say  to  the  Senator  from  Minnesota 
that  I  myself  wrote  a  letter  to  Mr.  Keuther,  a  letter  commending  him 
highly  for  the  patriotic  stand  he  had  taken. 

Senator  Humphrey.  Do  you  think  w^e  ought  to  have  a  Fascist 
affidavit?  We  had  some  trouble  with  some  Fascists  around  here  and 
abroad  just  a  few  j^ears  ago.  We  have  a  little  cold  war  going  on  now 
with  the  "commies,"  but  we  had  a  hot  one  with  the  Fascists. 

Senator  Donnell.  I  think  it  is  a  perfectly  proper  matter  for  con- 
sideration by  this  committee  as  to  whether  there  should  be  something 
of  that  kind.  I  am  not  familiar  with  the  Fascist  operations,  certainly 
to  the  extent  that  most  of  us  are  w- ith  Communist  operations  by  general 
report.    I  think  that  any  subversive  element 

Senator  Humphrey.  That  is  better. 

Senator  Donnell,  Is  a  proper  subject  of  consideration  by  the  com- 
mittee. 

Senator  Humphrey,  That  is  a  better  statement. 

Senator  Donnell.  And  the  Communist  element,  I  thiidi  is  generally 
<}onsidered  to  be  such  a  subversive  element. 

Senator  Humphrey.  It  is  one  of  several. 

Senator  Donnell.  I  have  no  doubt  there  are  others,  and  criminal 
elements  are  also  subversive.  I  don't  think  it  would  be  advisable  to 
have  a  criminal  at  the  head  of  one  of  these  great  organizations.  That 
may  doubtless  as  well  apply  to  capital  as  to  labor. 

Senator  Hl^iuphrey.  That  is  all  I  am  asking  for,  equity. 

Senator  Donnell.  The  term  "Fascist"  I  am  not  as  familiar  with 
as  I  am  with  "Communist."  I  have  seen  it  many,  many  times,  we  all 
have,  but  if  the  Fascists  are  subversive  intei'ests — and  I  maj^  say  my 
impression  is  to  that  affect — I  should  certainly  consider  it  would  be 
fair  to  have  some  prohibition  against  them  the  same  as  the  Commu- 
nists if  the  evidence  develops  that  my  impression  is  correct. 

Senator  Humphrey.  If  there  is  any  doubt  as  to  their  being  sub- 
versive, I  would  remind  all  my  distinguished  colleagues  that  about  the 
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year  1940  we  found  them  not  only  to  be  subversive,  but  we  found  them 
to  be  dangerous,  explosive,  and  destructive,  and  we  have  in  the  At- 
torney General's  office,  in  the  office  of  Mr.  Clark,  a  list  of  subversive 
organizations.  All  of  them  are  not  Comminiist  organizations  and  all 
are  not  Fascist  organizations,  and  I  do  not  believe  in  flinging  the  words 
around  too  freely.  Too  many  times  we  have  called  people  Fascists 
and  too  many  times  we  have  called  too  manj^  decent,  honest  American 
liberals  in  this  country  Communists  who  were  not,  and  I  want  to  be 
sure  of  our  definitions. 

Senator  Donnel.  I  think  the  Senator  is  correct  in  his  general  view 
that  subversive  interests,  whether  Fascist,  Communist,  or  criminal,  or 
otherwise,  should  be  the  subject  of  prohibitions  in  the  law. 

Senator  Taft.  Will  the  Senator  yield? 

Senator  Donnell.  Yes. 

Senator  Tait.  I  want  to  ask  the  Senator  whether  he  was  aware 
of  the  fact  that  jNIr.  Reuther  used  the  existence  of  the  Taft-Hartley 
Act  and  the  information  brought  out  by  the  anti-Communist  affidav- 
its under  the  Taft-Hartley  Act  as  one  of  the  most  effective  weapons 
in  getting  control  of  the  United  Automobile  Workers. 

Senator  Hu3Iphrey.  May  I  say  that  as  a  practical  politician  Mr. 
Walter  Reuther  is  to  be  commended  for  using  such  things  as  he  could 
use  to  win  a  fight  ? 

Senator  Taft.  The  answer  seems  to  be  "Yes,"  then.  Senator  ?  Is  that 
it? 

Senator  Humphrey.  The  answer  is  "Yes".  I  am  just  putting  the 
answer  in  senatorial  terms. 

Senator  PErPER.  Mr.  Chairman,  I  would  like  to  ask  the  Senator  from 
Minnesota  if  Mr.  Reuther  used  the  Taft-Hartley  law,  as  did  the  Sena- 
tor in  his  opposition  to  it,  to  help  him  get  elected. 

Senator  Humphrey.  Mr.  Reuther  was  elected  president  of  the 
United  Automobile  Workers  before  the  Taft-Hartley  Act  was  passed. 

Senator  Taft.  He  had  another  fight  the  next  year. 

Senator  Humphrey.  He  has  a  fight  every  year. 

Senator  Donnell.  Mr.  Secretary,  are  you  still  here  ? 

Secretary  Tobin.  I  have  been  here  3  days.  Senator. 

Senator  Donnell.  Mr.  Secretary,  returning  again  for  just  a 
moment,  if  you  will  pardon  me,  to  the  observation  of  the  Senator  from 
Minnesota  in  asking  whether  or  not  there  had  been  acknowledgment  of 
the  distinguished  service  rendered  by  persons  other  than  those  who 
have  operated  the  Taft-Hartley  law,  I  desire  to  state  that  the  majority 
of  this  committee  in  this  sentence,  which  I  have  already  read  to  the 
extent  that  you  now  ])robably  know  it  by  heart,  says  that  the  connnit- 
tee  believes  that  the  Communist  affidavit  provision  has  already  demon- 
strated its  effectiveness  as  an  aid  to  unions  and  their  members  in  their 
desire  to  drive  the  Communists  from  positions  of  power  in  labor 
organizations. 

And  so  I  take  it  that  the  committee,  at  least  the  majority  of  the  com- 
mittee, had  thus  far  recognized  the  fact  that  there  is  a  desire  on  the 
part  of  the  members  of  labor  unions  and  on  the  part  of  labor  unions 
themselves  to  drive  this  class  of  subversive  interests  from  positions  of 
power  in  labor  organizations. 

Due  acknowledgment,  I  think,  is  here  given  even  though  the  names 
of  the  individuals  be  not  given. 
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Now,  Mr.  Secretary,  I  think  I  asked  you  on  another  occasion  recently 
Avliether  you  had  read  this  repoi't  of  the  Joint  Committee  on  Labor- 
Management  Relations,  namely,  Report  986  at  part  3. 

Secretary  Tobin.  I  have,  Senator. 

Senator  Donnell.  When  did  you  read  it  ? 

Secretary  Tobin.  During  the  course  of  the  last  several  weeks. 

Senator  Doxneij^.  When  was  it  that  you  appeared  before  the  com- 
mittee in  executive  session? 

Secretary  Tobix.  I  believe  it  was  a  week  ago  last  Monday. 

Senator  Donxell.  Am  I  correct  in  my  recollection  that  at  that 
time  you  had  not  read  the  majority  report? 

Secretary  Tobix.  I  think  the  record  would  show  I  had  read  parts 
of  it. 

Senator  Doxnell.  Perhaps  you  are  correct  on  that.  I  am  not  clear 
as  to  what  the  response  was.  I  had  the  clear  impression,  then,  that 
you  had  not  read  all  the  report. 

Secretary  Tobix-  That  is  correct. 

Senator 'Doxxell.  But  in  the  last  several  weeks  you  have  completed 
the  reading  of  this  report  ? 

Secretary  Tobix.  That  is  right. 

Senator  Dox^x^ell.  I  thought  you  mentioned  also  at  that  time  that 
you  had  read  the  minority  report. 

Secretary  Tobix".  No. 

Senator  Doxx^ell.  Did  j^ou  not  make  some  explanation  of  that  kind  ? 

Secretary  Tobix.  I  have  five  reports  here. 

Senator  Doxxell.  You  are  referring  to  an  earlier  report  you  had 
read? 

Secretary  Tobix.  I  was  referring  to  last  year's  minority  report. 

Senator  Donx^ell.  In  the  Taft-Hartley  Act  there  is  a  series  of 
amendments,  is  there  not,  Mr.  Secretary,  which  constitutes  the  addi- 
tions to  and  the  subtractions  from  the  Wagner  Act,  and  all  those 
amendments  and  subtractions,  et  cetera,  are  found  in  title  I  of  the 
Taft-Hartley  Act  ?  That  is  correct,  is  it  not  'i  Title  II  is  a  brand  new 
act,  as  are  the  succeeding  titles  down  through  and  including  title  V 
of  the  Taft-Hartley  Act.     Is  that  correct  ? 

Secretary  Tobix.  I  believe  you  are  correct,  Senator. 

Senator  Doxnell.  Don't  get  frightened  by  the  bringing  out  of  a 
book  here.     In  fact,  I  brought  out  the  wrong  book. 

However,  you  are  familiar  with  the  fact  that  volume  2  of  this  legis- 
lative liistory  of  the  Labor-Management  Relations  Act  shows  near 
the  end  of  it  the  original  W^ngner  Act  in  one  kind  of  type,  the  amend- 
ments in  another  kind  of  type,  the  eliminations  within  black  brackets — 
you  remember  that  ? 

Secretary  Tobix^.  Yes. 

Senator  Dox^x^ell.  Have  you  read  and,  if  so,  how  recently,  the  entire 
Taft-Hartley  xVct? 

Secretary  Tobix'.  I  have  been  through  every  section  of  the  Taft- 
Hartk^}^  Act  about  50  times,  I  believe. 

Senator  Dox-^xell.  You  are  familiar  then,  of  course,  with  the  pro- 
visions in  the  Taft-Hartley  Act  creating  in  title  IV  a  joint  committee 
to  study  and  report  on  basic  problems  affecting  friendly  labor  rela- 
tions and  productivity? 

Secretary  Tobix".  That  is  correct. 
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Senator  Donnell.  And  that  is  the  committee  which  has  made  this 
report  to  which  there  is  to  be  a  minority  report,  as  we  are  advised  by 
Senator  Pepper.     That  is  correct,  is  it  not  ? 

Secretary  Tobin.  That  is  correct. 

Senator  Donnell.  Would  you  state,  Mr.  Secretary,  whether  you  see 
any  objection  to  continuinor  in  existence  a  joint  congressional  commit- 
tee of  the  type  mentioned  in  title  IV  and  with  the  function  set  forth 
in  title  IV  of  the  Taft-Hartley  Act? 

Secretary  Tobin.  Well,  if  such  a  committee  were  established,  I 
would  say  it  ought  to  include  appointees  by  the  President  of  the  United 
States  instead  of  having  it  a  straight  congressional  committee  and 
I  believe  there  also  should  be  citizens  on  the  committee  to  serve  with 
the  Members  of  Congress. 

Senator  Donnell.  So  you  would  prefer  to  amend  these  provisions 
in  title  IV  in  the  Taft-Hartley  Act  by  providing  for  appointees  to 
be  appointed  by  the  President  in  addition  to  those  set  forth  in  title 
IV ;  is  that  correct  ? 

Secretary  Tobin,  Yes. 

Senator  Donnell.  Now  if  that  addition  were  made,  would  you  have 
any  objection  to  the  continuance  in  existence  of  the  joint  committee 
set  forth  in  the  Taft-Hartley  Act  with  the  powers  and  duties  set  forth 
in  said  title  IV  ? 

Secretary  Tobin.  Well,  that  is  a  matter  for  the  Congress  to  decide. 
I  would  see  no  objection  to  it. 

Senator  Donnell.  I  just  wanted  to  get  your  opinion,  and  we  value 
your  opinion  and  are  glad  to  have  it. 

Now,  Mr.  Secretary,  you  testified  in  regard  to  the  placing  of  the 
Mediation  and  Conciliation  Service  over  into  the  Department  of 
Labor. 

Secretary  Tobin.  That  is  correct. 

Senator  Donnell.  And  you  think  that  is  a  proper  action  to  take; 
is  that  correct? 

Secretary  Tobin.  I  do,  and  I  think  the  experience  of  the  Concilia- 
tion Service  in  the  Labor  Department  for  a  period  of  34  years  war- 
rants my  conclusion. 

Senator  Donnell.  It  is  a  fact,  is  it  not,  Mr.  Secretary,  as  already 
in  this  record,  but  not  in  your  testimony  so  far  as  I  recall  in  exact 
language,  and  at  any  rate  it  is  the  fact  that  the  statute  creating  the 
Department  of  Labor  contains  this  sentence : 

The  purpose  of  the  Department  of  Labor  shall  be  to  foster,  promote,  and 
develop  the  welfare  of  the  wage  earners  of  the  United  States,  to  improve  their 
working  conditions,  and  to  advance  their  opportunities  for  profitable  employment. 

That  is  correct,  is  it  not? 

Secretary  Tobin.  That  is  correct.     That  is  the  statement. 

Senator  Donnell.  Now  you  have  in  your  Department  two  Assistant 
Secretaries;  do  you  not? 

SecT-etary  Tobin.  Correct. 

Senator  Donnell.  Is  one  of  them  chosen  from  the  American  Fed- 
eration of  Labor  and  one  from  the  CIO  ? 

Secretary  Tobin.  It  happens  that  one  citizen  who  is  a  member  of 
the  CIO  is  an  Assistant  Secretary  and  one  citizen  who  is  a  member  of 
the  American  Federation  of  Labor  is  an  Assistant  Secretary. 

Senator  Donnell.  You  say  that  happens  that  way  ? 
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Secreary  Tohin.  The  law  providin<^  for  three  Assistant  Secretaries 
has  not  been  on  the  books  for  a  very  long  time. 

Senator  Donnell.  It  has  been  on  quite  a  number  of  years,  I  think, 
Mr.  Secretary.  At  any  rate,  it  is  set  forth  in  the  United  States  Code 
in  volume  5  shortly  following  the  language  I  have  read  to  you  that 
there  shall  be  in  the  Department  an  Assistant  Secretary  of  Labor  to 
be  appointed  by  the  President  and  a  Second  Asistant  Secretary  of 
Labor.  By  whom  is  he  appointed?  Is  he  appointed  by  the 
President? 

Secretary  Tobin.  Yes. 

Senator  Donnell.  You  say  it  happens  that  one  of  these  men  is 
from  the  A.  F.  of  L.  and  one  is  from  the  CIO. 

Secretary  Tobin.  Let  me  get  the  record  straight  on  that.  There  is 
an  Under  Secretary  and  an  authorization  for  three  Assistant 
Secretaries. 

Now  I  would  like  to  get  the  record  straight  at  that  point.  I  do  not 
believe  that  any  member  of  this  committee  feels  that  a  member  of 
organized  labor  cannot  be  a  good  American  citizen  and  be  impartiaL 

Senator  Donnell.  That  is  not  implied. 

Secretary  Tobin.  One  of  the  ablest  men  I  have  met  in  labor  rela- 
tions was  in  charge  of  the  board  of  labor  and  industry  in  the  State 
of  Massachusetts.  He  is  past  president  of  the  State  branch  of  the 
American  Federation  of  Labor  and  has  been  all  during  his  service 
in  the  State  service  a  business  agent  of  the  Sheet  Metal  Workers 
Union ;  and  I  think  that  if  there  were  to  be  a  vote  by  management  in 
the  State  of  Massachusetts  for  the  man  who  should  fill  that  post,  that 
Mr.  Moriarty  would  receive  more  votes  than  anyone  else. 

Since  the  question  has  been  raised,  I  might  say  I  do  not  doubt  the 
impartiality  of  the  present  Director  of  the  Department  of  Concili- 
ation, despite  the  fact  that  he  has  spent  a  lifetime  in  management  or 
despite  the  fact  that  he  has  been  a  member  of  the  board  of  directors  of 
NAM. 

I  feel  when  a  man  takes  a  governmental  position,  he  then  feels  he 
is  responsible  to  all  of  the  citizens  of  the  United  States.  I  do  not 
think  we  should  grade  men  on  the  basis  of  whether  they  have  come 
out  of  industry  or  out  of  labor,  and  the  same  charge  could  be  brought 
against  the  present  head  of  the  Conciliation  Service.  Yet  I  would 
not  make  that  charge  because  I  believe  when  a  man  takes  a  govern- 
mental position,  he  will  carry  out  the  duties  of  the  position  in  an 
impartial  way. 

I  might  further  point  out  that  the  Conciliation  Service  during  its 
entire  36  years  of  life  has  never  had  a  labor  man  at  its  head.  In  every 
instance  the  head  of  the  Service  has  come  out  of  the  field  of  business 
or  out  of  a  profession. 

Therefore,  an  argument  that  two  Assistant  Secretaries  of  the  De- 
partment of  Labor  happen  to  come  out  of  organized  labor  is  not  a 
sound  contention  that  the  Conciliation  Service  cannot  be  conducted 
in  an  impartial  manner  in  the  Department  of  Labor,  because  it  was 
so  conducted  for  a  period  of  34  years, 

I  would  like  to  read  what  the  Labor-Management  Conference  had  to 
say  on  that.  I  know  it  has  gone  into  the  record  once,  but  since  the 
question  has  been  raised  about  partiality,  I  think  this  ought  to  be 
read : 

The  Committee  unanimously  recommends  that  every  effort  be  made  toward  the 
reorganization  of  the  United  State  Conciliation  Service  to  the  end  that  it  be  estab- 


348  LABOR    RELATIONS 

lished  as  an  effective  and  completely  Impartial  agency  within  the  United  States 
Department  of  Labor. 

After  34  years  of  experience  the  chairman  of  the  executive  com- 
mittee of  the  NAM,  and  the  general  counsel  of  that  organization  ap- 
peared and  testified  2  years  ago  that  they  felt  there  should  not  be  a 
change  made  in  the  law  that  would  remove  the  Conciliation  Service 
from  the  Department  of  Labor. 

Senator  Donnell.  Mr.  Secretary,  who  is  the  Under  Secretary  of 
Labor  ? 

Secretary  Tobin.  Incidentally,  in  connection  with  the  Conciliation 
Service,  in  General  Order  No,  24,  which  I  cannot  find  at  the  moment, 
the  Secretary  of  Labor  directed  that  the  Solicitor  of  the  Department 
and  the  Director  of  the  Conciliation  Service  would  report  directly  to 
the  Secretary.    That  order  is  dated  1946. 

So  that  there  would  be  no  connection  with  the  Assistant  Secretaries. 
There  was  no  connection.  Those  two,  both  the  Solicitor  and  the  Di- 
rector of  Conciliation,  reported  directly  to  the  Secretary  of  Labor. 

Senator  Donnell.  You  have  never  at  any  time  been  a  member  of 
a  labor  organization.     That  is  correct ;  is  it  not  ? 

Secretary  Tobin.  I  have  been  a  member  .of  a  labor  organization. 

Senator  Donnell.  Which  one  were  you  a  member  of? 

Secretary  Tobin.  I  was  a  member  of  the  IBTW  in  the  years  1921 
to  about  1924. 

Senator  Donnell.  That  is  the  International  Brotherhood  of  Train- 
men? 

Secretary  Tobin.  International  Brotherhood  of  Telephone  Work- 
ers. It  was  an  independent  union  which  included  only  the  male  em- 
ployees of  the  New  England  Telephone  Co. 

In  about  the  year  1925,  I  was  transferred  to  the  management  side, 
and  I  worked  on  the  management  end  of  the  New  England  Telephone 
Co.  from  1926  through  to  1937. 

Senator  Donnell.  How  long  then  were  you  a  member  of  the  labor 
union  ? 

Secretary  Tobin.  I  would  say  I  was  a  member  for  about  5  years. 

Senator  Donnell.  Now,  I  started  to  ask  you  a  moment  ago :  Who  is 
the  Under  Secretary  of  Labor? 

Secretary  Tobin.  There  is  no  Under  Secretaiy  of  Labor  at  the 
moment. 

Senator  Donnell.  And  there  are  only  two  Assistant  Secretaries ;  is 
that  correct  ? 

Secretary  Tobin.  That  is  correct. 

Senator  Donnell.  And  you  say  that  it  happened  to  be  that  one 
of  them  is  a  CIO  and  one  is  an  A.  F.  of  L. 

Secretary  Tobin.  One  is  a  member  of  the  American  Federation  of 
Labor,  and  another  is  a  member  of  the  Congress  of  Industrial  Or- 
ganizations but  when  the  fidl  orga.nization  is  filled  out,  there  will  be 
an  Under  Secretary  and  another  Assistant  Secretary. 

Senator  Donnell.  By  saying  that  it  happened  that  there  is  one  of 
these  Assistant  Secretaries  who  is  of  the  CIO  and  one  of  them  of  the 
A.  F.  of  L.  you  did  not  mean  that  is  mere  coincidence,  did  you? 

Secretary  Tobin.  I  couldn't  tell  you.  Senator,  but  apparently  it  has 
not  always  been  the  case  that  there  was  a  member  of  the  American 
Federation  of  Labor  and  a  member  of  the  Congress  of  Industrial 


LABOR   RELATIONS  349 

Organizations  as  Assistant  Secretaries.  In  the  okl  days,  the  organi- 
zation was  the  Secretary,  a  First  Assistant  Secretary  and  a  Second 
Assistant  Secretary. 

Senator  Donnell.  Now,  it  is  not  the  first  time,  however,  that 
there  has  been  a  CIO  and  an  A.  F.  of  L.  man  each  as  an  Assistant 
Secretary  of  Labor;  is  that  correct? 

I  mean,  tlie  present  time  isn't  the  first  time. 

Secretary  Tobin.  I  believe  at  one  time  there  was  a  member  of  the 
United  Mine  Workers  as  Assistant  Secretary. 

Senator  Donnell.  For  many  years ;  am  I  not  correct,  Mr.  Secre- 
tary? This  is  no  criticism,  I  can  realize  the  reason,  I  think.  For 
many  years  there  has  been  a  nnion  man  or  men  occupying  the  positions 
of  Assistant  Secretary  of  Labor;  is  that  correct? 

Secretary  Tonix.  That  is  correct. 

Senator  Donnell.  So  that  it  is  not  any  mere  coincidence  that  that 
situation  exists.     That  is  correct,  too;  isn't  it? 

Secretary  Tobin.  That  is  correct. 

Senator  Donnell.  Now,  Mr.  Secretary,  do  you  not  think  that  the 
fact  that  this  Department  of  which  you  are  the  head  has  as  its  first 
purpose  the  fostering  of  the  promotion  and  development  of  the 
welfare  of  the  wage  earners  of  the  United  States  is  at  least  in  part 
responsiI)le  for  the  fact  that  these  executive  officers  of  the  Depart- 
ment of  Labor  have  been  and  are  now  members  of  labor  unions? 
Isn't  that  one  of  the  reasons  why  they  have  been  selected  ? 

Secretary  Tobix.  If  you  are  going  to  look  for  men  who  have  had 
experience  in  labor-management  relations,  you  will  naturally  go  to 
the  field  of  labor  to  get  men  experienced  in  those  fields. 

Now.  in  order  to  clarify  the  record,  I  would  like  to  describe  some 
of  the  functions  in  the  Department  of  Labor  in  which  we  directly 
affect  business,  and  in  connection  with  which  we  never  hear  protests. 

Senator  Doxxeel.  Could  I  interrupt  just  a  moment,  INIr.  Secretary, 
and  I  will  n(;t  interrupt  you  unnecessarily? 

Secretary  Tobin.  Yes. 

Senator  Doxxell.  In  your  case,  while  you  are  the  head  of  the 
Department  of  Labor,  your  connection  has  been  for  more  years  with 
the  management  side  than  it  has  been  with  the  labor  side;  has  it  not? 

Secretary  Tobix.  That  is  correct. 

Senator  Doxxell.  So  in  the  case  of  the  head  of  the  De})artment, 
the  ])rincii)le  yc>u  refer  to  of  selecting  somebody  from  labor  has  not 
been  followed;  isn't  tluit  true? 

Secretary'  Tobix.  That  is  correct.  Do  you  object  to  the  present 
Director  of  Conciliation  because  of  the  fact  that  he  came  out  of  the 
field  of  management  ^ 

Senator  DoNXELL.  Not  in  tiie  slightest.  I  have  no  objection  to  him. 
I  tliink  he  is  a  very  excellent  man  and  makes  a  fine  official,  so  far  as 
1  am  informed.     Cto  riglit  ahead.      I  am  sorry  1  interrupted  you. 

Secretary  Tobix.  The  Bureau  of  Labor  Statistics  rests  in  the  Labor 
Department.  I  think  it  is  conservative  to  say  that  better  tlum  '2 .()()( ).()()() 
employees  in  the  T'nited  States  have  th^ir  wage  rates  determined  u])on 
the  cost-of-living  index  that  is  put  out  by  the  Department  of  Labor. 

(The  Secretary  of  Labor  subsequently  stated  for  the  record  that 
a  survey  of  the  Bureau  of  Labor  Statistics  conducted  in  the  spring 
of  1947  disclosed  that  wage  negotiations  constitute  the  most  important 
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single  use  of  the  Consumers'  Price  Index,  and  that  more  than  8,000,000 
workers  are  covered  by  these  negotiations.) 

There  has  never  been  a  suggestion  on  the  part  of  anyone  in  the 
United  States  that  that  was  not  sound  and  an  honest  table. 

Senator  Taft.  However,  there  was  great  criticism  by  the  labor 
union  leaders  when  they  didn't  produce  the  figures  they  wanted. 
Wasn't  there  an  attack  on  the  Bureau  of  Labor  Statistics  by  the 
A.  F.  of  L.  and  the  CIO  ? 

Secretary  Tobin.  Not  since  I  have  been  there. 

Senator  Douglas.  I  would  like  to  remind  you  that  the  criticisms 
as  to  the  cost-of-living  index  came  from  the  representatives  of  labor 
and  not  from  the  employers. 

Senator  Taft.  That  is  what  I  said.  Senator.  I  just  was  questioning 
the  Secretary's  statement  that  it  had  never  been  attacked. 

Secretary  Tobin.  I  am  pointing  out  that  the  Bureau  acts  in  an 
absolutely  impartial  manner  and  makes  these  surveys  over  the  coun- 
try. The  President  appointed  a  Commission  to  check  the  work  of 
the  Bureau,  a  Commission  of  experts  in  the  field,  and  they  decided 
that  the  index  was  as  sound  as  could  be  devised. 

Now  we  have  the  Davis-Bacon  Act,  and  I  have  the  power  as  Secretary 
of  Labor  to  establish  the  wage  rates  that  will  be  paid  on  buildings 
constructed  by  the  Federal  Government  in  every  part  of  the  United 
States.  There  we  are  actually  determining  the  wage  on  each  given 
job,  and  there  never  has  been  the  suggestion  that  we  were  unfair  to 
the  employers  in  the  wage  rates  we  have  established. 

In  the  Walsh-Healey  Act,  we  likewise  establish  prevailing  rates 
throughout  the  whole  of  the  United  States  on  contracts  for  the  fur- 
nisiimg  of  materials  and  supj)lies  to  the  Government  of  the  United 
States. 

We,  therefore,  already  deal  in  a  great  many  fields  with  manage- 
ment, and  we  do  it  impartially.  We  render  justice  both  to  manage- 
ment and  to  labor. 

Now  I  have  pointed  out  that  in  the  entire  history  of  the  Con- 
ciliation Service  no  labor  man  has  ever  headed  it;  yet  some  of  the 
ablest  leaders  of  conciliation  in  the  United  States  have  come  out  of 
the  field  of  labor.  I  would  say  a  majority  of  the  conciliators  who 
are  working  under  the  present  Director  got  their  experience  at  the 
bargaining  table  representing  labor  unions;  and  yet  no  one  suggests 
when  they  walk  in — it  isn't  a  question  of  an  Assistant  Secretary  re- 
mote from  the  situation,  here  is  a  situation  in  which  a  former  labor 
man  who  sat  on  one  side  of  the  conference  table  is  now  the  mediator. 
The  very  position  of  mediator  calls  for  impartiality,  and  the  very 
position  will  compel  impartiality  in  an  individual  or  he  is  worth  little 
to  the  Department  or  little  to  the  management  side  or  the  labor  side 
in  a  labor  controversy. 

I  can  say  without  fear  of  contradiction  that  the  best  labor-man- 
agement record  made  in  the  United  States  in  any  one  of  the  48  States — 
most  of  it  was  not  under  my  direction,  but  under  that  of  my  predeces- 
sor— was  under  a  former  State  president  of  the  State  branch  of  the 
American  Federation  of  Labor,  Jim  Moriarty,  who  was  at  the  same 
time  a  business  agent  of  the  Sheet  Metal  Workers,  and  the  record  he 
established  for  labor-management  relation  in  Massachusetts  during 
the  ]5eriod  of  his  service  has  never  been  exceeded  in  the  State,  and  I 
doubt  whether  it  has  been  equaled  in  any  part  of  the  United  States. 


LABOR   EELATIONS  351 

The  mere  fact  that  a  man  gets  his  training  and  experience  in  the 
iield  of  organized  labor  in  no  way  handicaps  him  in  doing  a  just  and 
impartial  job  in  a  governmental  position. 

Senator  Doxnell.  Mr.  Secretary,  I  have  no  doubt  that  you  regard 
the  experience  of  Mr.  Ching  as  having  been  very  valuable  to  him  in 
formulating  his  opinions,  whether  you  agree  with  them  or  not.  That 
is  correct ;  is  it  not  ? 

Secretary  Tobin.  I  will  say  that  Mr.  Ching  has  had  great  experience 
in  labor-management  relations.  He  started  in  my  city  of  Boston 
many  j^ears  ago. 

Senator  Doxnell.  What  I  was  particularly  addressing  myself  to 
was  his  experience  in  the  Mediation  and  Conciliation  Service. 

You  would  regard  that  experience  he  has  had  as  at  least  being  valu- 
able in  enabling  him  to  come  to  some  conclusion  as  to  the  advisability 
of  where  that  service  should  be? 

Secretary  Tobix.  Yes;  except  in  his  testimony  he  said  he  knew 
little  about  the  Department  in  the  years  prior  to  his  becoming  the 
head  of  it.     That  was  a  34-year  period. 

Senator  Donxell.  Yesterday  you  read  into  the  record  a  statement 
in  whicli,  as  I  recall  it — I  don't  ha^'e  the  exact  wording  of  it — in  which,, 
however,  you  took  the  view  that  there  had  been  a  charge  by  a  witness^ 
and  I  think  you  meant  ]Mr.  Ching — ]3erhaps  you  mentioned  him,  I  am 
not  sure — a  charge  of  partiality  leveled  at  the  Department  of  Labor. 

Secretary  Tobix.  I  think  the  statement  was  that  it  could  not  be 
impartial. 

Senator  Doxxell.  Could  not  be  impartial.  At  that  time  I  took 
the  liberty  of  interrupting  you  to  call  attention  to  the  fact  that  Mr. 
Ching's  estimony  at  no  place  charged  you  or  your  associates  with 
partiality. 

His  point,  however,  is  very  clearly  set  forth,  I  think,  when  at  page  6 
of  his  mimeographed  statement  he  says : 

I  do  wish  to  observe  that,  however  impartial  those  departmental  oflScers  may 
regard  themselves  to  be,  they  will  not  have  that  confidence  of  large  sections  of 
the  community  without  which  effective  mediation  cannot  be  performed. 

I  call  attention  also  to  the  fact  that,  in  an  earlier  sentence  very  close 
to  the  one  I  read,  Mr.  Ching  saj^s : 

I  want  it  to  be  clear  that  nothing  I  say  here  should  be  understood  to  reflect 
on  the  Department  of  Labor  or  its  officers  and  personnel  or  to  refer  to  any 
particular  individuals  among  them.  I  have  no  right  or  basis  or  desire  to  impugn 
the  lovalty  to  their  oaths  of  office  or  devotion  to  duty  of  any  officers  of  that 
Department. 

You  recall  that  in  his  testimony ;  do  you  not? 

Secretary  Tobin.  I  have  read  it. 

Senator  Doxx^ell.  The  point  I  am  making  is,  of  course,  I  think,  Mr. 
Secretary,  that  you  have  misinterpreted  Mr.  Ching's  testimony.  He  is 
not  addressing  himself  to  a  charge  of  partiality  on  your  part  or  on 
the  pai-t  of  your  Department,  but  he  is  referring  to  the  fact  that  your 
De])artmont,  being  created  as  it  is  for  the  promotion  and  fostering  and 
development  of  the  welfare  of  one  segment  of  our  population,  will 
not  have  that  confidence  of  other  segments  of  the  connnunit}-  withor^ 
whicli.  as  he  says,  effective  mediation  cannot  be  performed. 

Secretary  Tobix.  I  might  say  at  that  point  that  it  did  have  the 
confidence  of  management  and  labor  for  a  period  of  34  years,  and  in 
the  very  last  days  prior  to  the  passage  of  the  Taft-HartJ'^y  Act  it  was 
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still  the  opinion  of  most  everyone  in  the  country  that  the  Department 
of  Labor  was  a  proper  place  for  it  to  be. 

Now,  if  that  is  a  sound  contention,  that  it  doesn't  properly  belong 
in  the  Department  of  Lalior,  then  most  of  the  governments  of  the  coun- 
tries of  the  world  are  wrong  and  most  of  the  governments  of  the 
respective  States  of  this  country  are  wrong. 

At  this  time  I  would  like  to  submit  for  the  record  this  re]Dort  of 
the  Department  of  Labor  dated  1947,  taking  the  last  paragraph  on 
page  1,  the  whole  of  page  2  to  this  point  which  I  have  marked  on 
page  3,  which  shows  that  in  all  but  four  States  in  the  Union  with 
departments  of  labor  or  conciliation  services  they  are  found  to  be  in 
the  Department  of  Labor. 

The  Chairman.  It  will  be  inserted  in  the  record. 

(The  document  referred  to  is  as  follows :) 

State  and  Terkitokial  Authorities  for  Mediation  and  Conciliation 

Thirty-seven  States  and  three  Territories  have  authorities  which  i)i-oinote  tlie 
voluntary  mertiation  and  conciliation  of  labor  disputes.  In  thirty-one  States  and 
three  Territories,  the  authority  is  specifically  empowered  by  law  to  engage  in 
mediation  activities.  In  Nevada  and  West  Virginia,  such  authority  is  given  the 
State  departments  of  labor  by  the  Governor.  In  Iowa,  Montana,  North  Dakota, 
and  Virginia,  mediation  services  are  offered  by  the  Departments  of  Labor  as  a 
service  by  virtue  of  their  general  functions  with  reference  to  labor  matters. 

The  pattern  most  generally  found  in  the  States  and  Territories  is  for  mediation 
and  conciliation  activities  to  be  centered  in  the  State  Department  of  Labor,  or 
some  similarly  named  auhority  responsible  for  certain  labor  functions  under 
the  State  government.  The  34  States  and  3  Territories  in  wliirh  such  activities 
are  centered  in  Departments  of  Labor  are  : 

Alabama  Maryland  Rhode  Island 

Arizona  IMassachusetts  South  Carolina 

Arkansas  Minnesota  South  Dakota 

California  ^Montana  .      Utah 

Colorado  New  Hampshire  Vermont 

Connecticut  New  .Jersey  Virginia 

Georgia  New  York  Washington 

Illinois  Nevada  West  Vii'ginia 

Indiana  North  Carolina  Alaska 

Iowa  North  Dakota  Hawaii 

Kentucky  Ohio  I'uerto  Rico 

Louisiana  Oklahoma 

Maine  Pennsylvania 

In  most  Departments  of  Labor,  the  Commissioner  of  Labor  or  a  chief  mediator, 
and  in  some  States  additional  staff  assistants  assigned  to  mediation  activities, 
engage  in  the  promotion  of  conciliation,  mediation,  and  oftentimes  the  volun- 
tary arbitration  of  labor  disputes. 

Special  autliorities  or  boards  for  mediation  are  established  in  11  States,  8 
within  Departments  of  Labor,   and  3   outside  Departments   of  Labor.     Those 
States  having  special  boards  or  authorities  within  Departments  of  Labor  are: 
Connecticut:  Board  of  Mediation  and  Arbitration. 
Maine  :  State  Board  of  Arbitration  and  Conciliation. 
Massachusetts  :  Board  of  Conciliation  and  Arbitration. 

Minnesota  :  Division  of  Conciliation  (not  subject  to  control  of  Department). 
New  Hampshire  :  State  Board  of  Concilation  and  Arbitration. 
New  .Jersey  :  State  Board  of  Mediation. 
New  York:  State  Board  of  Mediation. 
Oklahoma:  State  Board  of  Arbitration  and  Conciliation. 

The  three  States  having  special  boards  for  the  mediation  of  labor  disputes 
outside  State  Departments  of  Labor  are : 
Michigan :  State  Labor  Mediation  Board. 
Oregon  :  State  Board  of  Concilation. 
Wisonsin.  Employment  Relations  Board. 
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It  iiitpears  tliat  there  are  11  States  in  whicli  no  State  mediation  authority  is 
designated  by  law  or  by  other  authority  to  promote,  in  general,  the  voluntary 
mediation  of  labor  disputes.    These  11  States  are: 

Delaware  Mississippi  Tennessee 

Florida  Missouri  Texas 

Idaho  New  Mexico  Wyoming 

Kansas  Nebraska 

Of  theso  11  States  with  no  provision  for  the  mediation  of  labor  disputes  in 
general,  Florida  and  Missouri,  by  recently  enacted  laws,  have  provided  for  con- 
ciliation and  arbitration  of  labor  disputes  in  public  utilities.  Although  Texas 
offers  no  concilatiou  service,  tliere  is  provision  by  law  for  an  industrial  commis- 
sion which  may  investigate  labor  disjiutes  referred  to  it  by  the  Governor,  and 
rejiort  findings  and  recommendations  to  the  Govei'nor  and  State  legislature.  The 
Texas  law  specifies  that  the  commission's  report  shall  be  made  public  through 
regular  channels  of  the  press. 

Senator  Doxxell.  Mr.  Secretary,  at  this  point  I  should  also  like  the 
record  to  sliow  this  quotation  from  Mr.  Ching's  mimeographed  state- 
ment which  I  assume  is  certainly  substantially  what  he  said  orally  to 
our  committee : 

The  experience  of  the  present  service  has  been  that  dozens  of  our  most  able 
mediators  who  fomid  the  doors  of  many  employers  closed  to  them  for  years  under 
departmental  administration  found  such  doors  ajar  when  they  introduced  them- 
selves as  representatives  of  an  independent  agency. 

That  was  Mr.  Ching's  testimony,  as  I  recall. 

Secretary  Tobin.  Well,  his  statement  is  already  in  the  record,  and 
it  speaks  for  itself. 

Senator  Taft.  May  I  ask  a  question. 

Senator  Donkell.  Certainl5^ 

Senator  Taft.  On  this  Bureau  of  Labor  Statistics,  isn't  it  true,  my 
recollection  is  that  ]Mr.  Hinrichs  was  so  criticized  by  the  labor  unions 
that  in  effect  he  was  forced  out  as  acting  head  or  he  was  not  appointed, 
moved  from  acting  head  to  actual  head  when  Mr.  Lubin  resigned 
because  of  opposition  to  the  labor  unions,  and  that  the  confidence  of 
employers  in  the  Bureau  of  Labor  Statistics  has  been  shaken  by  the 
fact  that  the  influence  of  labor  unions  on  the  Department  of  Labor 
was  such  as  to  force  Mr.  Hinrichs'  resignation.    Is  that  true? 

I  don't  assert  that  as  a  fact,  because  I  am  not  sure,  but  that  is  the 
implication  I  carry  over  from  the  actual  occurrences  in  connection 
with  that  long  criticism  of  the  Bureau  of  Labor  Statistics  by  the 
labor  unions. 

Secretary  Toiux.  Well,  I  have  been  in  Washington  approaching 
C)  months,  and  there  is  a  great  deal  of  history  that  I  do  not  know, 
but  the  President  did  ajipoint  a  commission  to  study  the  various 
indexes  of  the  Bureau  of  Labor  Statistics,  and  I  believe  the  report 
was  a  very  favorable  one.  Xow  I  will  be  glad  to  get  that  and  send 
it  to  you. 

Se'natoi-  Tap^t.  Well.  I  think  the  report  w^as  a  favorable  one. 

Secretai'v  Top.ix.  The  year  was  1941-. 

Senator  Taft.  Although  it  forced  the  abandonment  of  certain 
indexes  which  the  employers  thought  were  desirable.  The  question 
I  asked  w\as  whether  it  didn't  in  effect  result  in  forcing  Mr.  Hinrich's 
resignation. 

Secretary  Touix.  I  know  nothing  about  it.  Senator.  No,  the  only 
indexes  that  have  been  abandoned  have  been  those  because  of  the 
curtailments  made  bv  the  last  Congress. 
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I  read  an  editorial  in  Business  Week  suggesting  that  the  Congress 
could  have  cut  in  many  other  jilaces  with  greater  effect  than  to  cut  the 
Bureau  of  Labor  Statistics  because  of  the  vei^  valuable  contributions 
which  the  reports  and  indexes  they  produced  contributed  to  the 
American  economy. 

Senator  Taft.  ]^ow  I  felt  their  budget  was  cut  too  much.  I  ap- 
peared before  the  Appropriations  Committee  and  urged  its  restoration. 
My  impression  is  that  the  budget  passed  last  year  is  the  largest  budget 
the  Bureau  ever  had.    Isn't  that  correct  ? 

Secretary  Tobin.  No,  Senator.    They  had  to  cut  drastically. 

Senator  Tapt.  Would  you  put  in  the  figures  on  the  appropriations 
for  the  Bureau  of  Labor  Statistics  in  the  last  4  or  5  years? 

Secretary  Tobin.  Yes,  I  shall.  Senator, 

(Subsequently  the  Secretary  of  Labor  submitted  a  table  as  follows :) 

The  following  table  indicates  the  amounts  requested  of  and  appropriated  by 
the  Congress  for  the  fiscal  years  1945-49 : 

Bureau  of  Labor  Statistics 

Comparison  of  appropriations  requested  and  appropriations  received  during  the 
fiscal  years  19.'f5-49,  inclusive 


Amount 
requested 

Amount 
appro- 
priated 

Difference 

1945 -       

$4.  469,  820 
5, 455,  475 
7,  291, 028 
8, 081.  204 
5, 732, 676 

$4,  278, 382 
1  4,  652,  708 

1  6,  381,  725 
4, 102,  078 

2  4, 073, 000 

$191,  438 

1946  . 

802,  767 

1947 

909,  303 

1948 

3, 979, 126 

1949                                                    .                      .  . 

1, 659, 676 

'  Includes  increased  funds  over  prior  year  due  to  pay  increases  provided  by  Public  Laws  106  and  390, 
respectively. 

2  Excludes  proposed  supplemental  appropriation  for  costs  of  pay  increases  provided  by  Public  Law  900. 
Difference  from  1948  represents,  in  the  main,  transfer  of  funds  to  Office  of  the  Secretary. 

The  reduction  in  the  appropriation  of  the  Bureau  of  Labor  Statistics  for  the 
fiscal  year  1948  resulted  in  the  elimination  of  most  of  the  State  and  local,  data 
which  had  previously  been  obtained,  and  in  drastically  reducing  almost  all 
programs  covered  by  the  Bureau.  For  example,  State  indexes  of  employment 
were  discontinued ;  consumer  price  indexes,  formerly  computed  for  21  cities, 
are  now  available  for  only  10  cities ;  local  data  on  the  total  volume  of  con- 
struction, including  home  building  outside  the  immediate  city  limits,  was  elimi- 
nated. Other  programs  such  as  wages,  productivity,  industrial  relations,  and 
industrial  hazards  were  reduced,  some  of  them  by  over  a  third.  In  addition,  it 
was  necessary  to  reduce  our  field  ofiices  to  five,  closing  offices  in  such  important 
cities  as  Cleveland,  Dallas,  Philadelphia,  Los  Angeles,  Kansas  City,  and  Denver. 

Secretary  Tobin.  What  actually  happened  was  in  1947  there  was  a 
drastic  cut  in  the  appropriation  for  1948.  A  further  cut  was  made 
by  the  House  in  the  appropriation  for  1949,  but  tlie  latter  reduction 
was  restored  in  the  Senate. 

Senator  Taft.  That  is  what  I  thought. 

Secretary  Tobin.  But  they  are  substantially  below 

Senator  Taft.  That  is  what  I  was  referring  to.  I  am  sure  we  got 
an  increase  for  them. 

Secretary  Tobix.  They  are  substantially  below  fiscal  year  1947.  I 
myself  have  been  looking  for  certain  statistical  studies  and  have  been 
unable  to  get  them  because  there  is  no  money  with  which  to  do  it. 

I  want  a  comparison  of  the  materials  going  into  building  construc- 
tion and  labor  going  into  building  construction.  I  couldn't  get  the 
study  because  there  was  no  money  available  to  do  it. 
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On  our  cost  of  living  tables,  I  believe  we  are  covering  10  fewer 
metropolitan  areas  than  we  did  cover  up  to  1946. 

Senator  Donnell.  Mr,  Secretary,  the  functions  of  the  Department 
of  Mediation  and  Conciliation  bring  the  representatives  of  that  Service 
into  contact  botli  with  labor  and  management.  That  is  correct;  is  it 
not? 

Secretary  Tobin.  Correct. 

Senator  Donnell.  Would  you  favor  placing  the  Department  of 
Mediation  and  Conciliation  in  the  Department  of  Commerce  of  the 
United  States  ? 

Secretary  Tobin.  I  would  favor  placing  it  in  the  Labor  Depart- 
ment because  it  is  in  the  Labor  Department  in  Canada,  in  Great  Brit- 
ain, and  in  most  of  the  countries  of  Europe,  as  the  record  shows,  and 
because  it  was  there  for  34  years,  and  during  that  34  years  there  never 
was  a  question  raised  as  to  whether  or  not  the  Service  was  doing  a  good 
job. 

Certainly  the  Labor-Management  Conference  of  1945,  regardless 
of  what  has  been  said  at  this  hearing,  would  not  have  passed  that  kind 
of  resolution  if  the  membership  of  that  Conference  did  not  believe  that 
a  good  job  was  being  done  by  the  Conciliation  Service. 

Now  the  only  way  to  sustain  this  contention  of  lack  of  impartiality 
is  to  say  that  a  labor  man  cannot  be  an  impartial  arbitrator,  and  the 
history  of  mediation  proves  that  some  of  the  finest  men  are  those  who 
come  from  the  field  of  labor,  because  you  have  got  to  get  your  experi- 
ence on  one  side  or  the  other  of  the  table. 

You  have  got  to  get  it  from  management's  side  or  you  have  got  to 
get  it  from  labor's  side,  and  out  of  both  fields  come  the  mediators. 

Senator  Taft.  The  testimony  against  the  efficiency  of  the  Concilia- 
tion Service  2  years  ago  was  very  striking  and  very  conclusive  to  me. 
It  had  very  little  to  do  with  this  impartiality  question,  but  the  criti- 
cism that  I  got  from  field  members  of  the  Service  itself,  they  felt 
that  the  Service  was  completely  disorganized  under  its  last  chairman, 
and  particularly  a  large  Washington  office  had  been  built  up  that  was 
wholly  unnecessary,  and  that  the  field  service  had  been  completely 
neglected. 

That  came  from  members  of  the  field  service  itself,  so  that  there 
was  no  satisfaction  with  it  at  that  time.  I  don't  say  the  dissatisfaction 
related  particularly  to  its  being  in  the  Department  of  Labor. 

Senator  Pepper.  That  is  what  I  was  going  to  say.  Senator.  It 
would  be  an  equally  proper  inference  that  it  wasn't  efficiently  admin- 
istered by  the  people  in  charge  of  it. 

Senator  Taft.  Yes;  that  is  correct.  Senator. 

Senator  Donnell.  Mr.  Secretary,  I  understand,  then,  that  for  the 
reason  you  have  indicated  you  would  not  favor  placing  the  Service 
of  Mediation  and  Conciliation  in  the  Department  of  Commerce;  is 
that  right  ? 

Secretary  Tobin.  If  for  no  other  reason  than  the  fact  that  the  Sec- 
retary of  Commerce  already  has  duties  far  beyond  the  capacity  of 
any  one  man  to  handle,  and  the  Labor  Department — as  Secretary  of 
Labor  my  functions  are  so  limited  at  the  present  time  that  I  have 
the  time,  and  I  believe  the  capacity,  to  handle  it  properly. 

Senator  Pepper.  Senator,  would  you  allow  me?  I  don't  know 
whether  it  was  ever  put  into  the  record  or  not  as  to  what  the  statutory 
duties  of  the  Department  of  Commerce  are.     I  remember  one  day 
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reference  was  made  to  the  Department  of  Agriculture.     They  are  not 
very  long  and  I  have  them  here,  if  I  may  incorporate  them. 

It  shall  be  the  province  and  duty  of  said  Department — 

the  Department  of  Commerce — 

to  foster  and  promote  and  develop  foreign  and  domestic  commerce,  the  mining, 
manufacturing,  fishing  industries,  and  the  transportation  facilities  of  the  United 

States. 

Senator  Donnell.  Now,  Mr.  Secretary,  I  would  like  to  ask  this: 
Did  you  participate  in  the  preparation  of  this  bill  that  is  before  our 
committee  ? 

Secretary  Tobin.  Definitely. 

Senator  Donnell.  Personally? 

Secretary  Tobin.  Yes,  sir. 

Senator  Donneli^.  Would  you  mind  turning  to  section  203  of  the 
bill  and  also  in  connection  with  that  to  201  (c)  of  the  bill.  Perhaps  I 
should  put  it  in  the  other  order;  201  (c)  first,  if  you  please. 

Secretary  Tobin.  Yes. 

Senator  Donnell.  That  reads : 

The  United  States  Conciliation  Service  shall  be  administered  under  the  gen- 
eral direction  and  supervision  of  the  Secretary  of  Labor.  General  policies  and 
standards  for  the  operation  of  the  Service  shall  be  formulated  and  promulgated 
by  the  Director  of  Conciliation  with  the  approval  of  the  Secretary  of  Labor. 

Now  if  you  will  turn  to  section  203,  this  language  appears: 

The  Director — 
that  is  not  the  Secretary  now — 
and  the  Service  shall  be  impartial. 

What  was  the  reason,  if  you  recall,  why  there  was  no  requirement 
that  the  Secretary  of  Labor  who  prescribes  the  general  policies  and 
standards,  under  whose  approval  the  operation  of  the  Service  is  to  be 
operated,  why  was  there  no  requirement  that  the  Secretary  of  Labor 
as  well  as  these  subordinates,  the  Director  of  the  Service,  shall  be 
impartial  ? 

Secretary  Tobin.  You  may  insert  it.    I  have  no  objection. 

Senator  Donnell.  You  know  of  no  reason  why  it  was  not  inserted 
and  you  think  that  you  could  be  perfectly  impartial  in  the  carrying 
on  of  the  supervision  of  the  Conciliation  and  Mediation  Service.  Is 
that  correct  ? 

Secretary  Tobin.  I  have  engaged  in  the  mediation  of  labor  disputes 
during  my  life,  and  it  has  been  fairly  substantial. 

Senator  Donnell.  Mr.  Secretary,  Mr.  Ching  has  made  reference  and 
the  majority  report  of  this  committee  makes  reference  to  a  certain 
address  which  you  are  stated  to  have  delivered 

Secretary  Tobin.  I  will  save  your  time,  Senator.  I  never  delivered 
the  address. 

Senator  Donnell.  I  wanted  to  ask  you  about  that.  The  majority 
report  says  a 

Secretaiy  Tobin.  I  make  it  a  practice  usually  to  speak  extempora- 
neously, and  now  and  again  material  is  furnished  to  me  which  I  don't 
like.  I  didn't  happen  to  read  that  speech  to  the  point  where  I  would 
have  come  to  that  part  or  I  would  have  stopped  it,  and  without  my 
knowledge  it  was  released. 
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I  use  a  manuscript  probably  two  or  tbree  times  a  3'ear,  and  in  that 
instance  this  quotation  did  appear  in  the  papers,  unfortunately.  I  did 
not  read  the  speech,  and  had  I  read  it,  I  would  have  deleted  it.  I 
probably  would  not  have  released  the  speech. 

Sometimes,  now  and  again  a  man  becomes  the  victim  of,  shall  I 
say.  public  relations  departments,  but  T  rarely  use  my  public  relations 
department.  I  prepare  my  own  material  and  usually  deliver  it  from 
an  outline. 

Senator  Donxfxl.  IMr.  Secretary,  in  order  that  the  record  may 
show  what  speech  it  was  to  which  I  refer,  the  joint  committee's  report 
says,  page  16 : 

The  Secretary  recently  expressed  that  concept — 

that  is  to  say  that  the  Department  of  Labor  is  the  driving  political 
arm  of  the  labor  union  movement — 

in  his  address  to  the  National  Conference  on  State  Labor  Legislation  when  he 
stated,  "I  want  a  department  in  which  all  Federal  labor  laws  are  administered. 
I  want  a  department  that  will  be  what  Sam  Gompers  wanted  it  to  be,  labor's 
voice  in  the  I'resident's  councils." 

Xow,  you  did  deliver  an  address  at  the  National  Conference  on  State 
Labor  Legislation;  didn't  you? 

Secretary  Tobin.  That  is  correct. 

Senator  Donnell.  Where  and  when  was  that  address  delivered  ? 

Secretary  Tobin.  It  was  sometime  in  the  month  of  November  and  it 
was  delivered  in  the  Interdepartmental  x\-:ditorium  here  in  Wash- 
ington. 

Senator  Donnell.  And  who  was  it  Avho  prepared  this  address  with 
this  language  in  here  about  you  wanting  a  department  that  would  be 
what  Sam  Gompers  wanted  it  to  be  ? 

Secretary  Tobin.  Some  one  in  the  Department.  Truthfully,  I  didn't 
even — I  read  a  portion  of  it,  didn't  like  the  talk,  never  used  it,  and 
didn't  read  through  to  the  point  where  I  would  have  come  to  that,  but 
surely  if  I  had  seen  that  you  can  rest  assured  it  w^ould  have  been 
deleted. 

Senator  Humphrey.  I  take  exception  to  that. 

Secretary  Tobix.  Because  I  consider  myself  to  be  a  representative 
of  14:0,000,000  Americans,  and  every  segment  of  America's  economy. 

Senator  Donnell.  You  are,  however,  the  head  of  a  Department 
which  has,  as  previously  indicated,  the  duty  of  fostering,  promoting, 
and  developing  the  welfare  of  the  wage  earners. 

Senator  Humphrey.  Will  the  Senator  yield. 

Secretary  Tobin.  I  am  the  head  of  the  Department.  As  I  told  this 
committee  before,  I  feel  that  probably  we  should  have  a  broader  decla- 
ration of  purposes  for  the  Department  of  Labor. 

Great  changes  have  occurred  in  the  United  States  since  the  Depart- 
ment was  created  in  1913,  particularly  since  1933,  and  I  hope  that  this 
Congress  will  make  further  changes  that  will  bring  about  a  real  justice 
to  the  working  people  of  the  country  in  order  that  we  may  have  a  sound 
economy,  one  in  which  the  corporate  profits  of  the  country  will  be 
very  substantial,  and  that  will  be  through  the  purchasing  power  that 
the  workei's  of  America  will  have. 

Now  great  changes  have  been  made.  I  don't  Avant  to  go  into  the 
detail  of  the  changes,  but  you  are  all  familiar  with  them,  the  NRA,  the 
Wagner  Act  in  1935.  the  Fair  Labor  Standards  Act  of  1938,  all  of 
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which  have  contributed,  in  my  opinion,  to  a  sounder  economy ;  and  I 
think  that  we  could  review  the  declaration  of  purposes  and  broaden 
them  to  the  point  where  the  Department  of  Labor  would  have  a  pur- 
pose greater  than  that  which  was  stated  in  1913,  and  the  good  Lord 
knows  that  that  declaration  of  purposes  in  1913  was  very  much  needed 
at  the  time. 

Senator  Pepper.  Mr.  Secretary,  is  there  anything  in  the  language  of 
the  law  setting  up  a  Department  of  Labor  which  refers  to  it  being  the 
duty  of  the  Department  to  promote  the  welfare  of  workers  which 
suggests  that  it  should  be  done  in  any  other  than  a  fair  and  just  way? 

Isn't  that  all  that  they  are  supposed  to  have,  encourage  tlieir  legiti- 
mate and  just  rights.  It  doesn't  speak  of  the  deprivation  of  the  legiti- 
mate and  just  right  of  any  other  segment  of  the  population,  does  it? 

Secretary  Tobin.  No,  Senator;  and  in  order  that  we  may  once  and 
for  all  kill  this  argument,  I  suggest  we  should  broaden  the  purpose. 

Senator  Donnell.  You  think  we  should  amend  the  statute  ^ 

Secretary  Top>iisr.  Broaden  the  purposes  of  the  Department  of  Labor. 
I  think  the  purposes  are  very  commendable  and  the  carrying  out  of 
these  purposes  in  a  fair  and  just  manner  contributes  to  the  prosperity, 
not  alone  of  the  workers  of  the  country  but  of  the  whole  economy,  but 
I  would  like  once  and  for  all  to  have  terminated  this  argument  that 
the  Department  of  Labor  cannot  be  impartial  in  handling  govern- 
mental functions  or  cannot  be  impartial  in  its  dealings  with  any 
segment  of  the  economy. 

Senator  Donnell.  And  I  take  it  you  do  not  share  Mr.  Ching's  view 
that  even  though  the  Department  is  perfectly  impartial,  the  Depart- 
ment of  Labor,  that  it  cannot  possess  the  confidence  of  the  manage- 
ment's side  as  if  the  Department  of  Mediation  and  Conciliation  was 
outside  the  Department  of  Labor.     You  do  not  share  his  view  ? 

Secretary  Tobix.  Well,  General  Motors  has  a  great  many  employees 
and  their  contract  for  the  wages  of  its  employees  is  tied  definitely  to 
the  cost-of-living  index  of  the  Department  of  Labor,  so  that  company 
must  have  confidence  in  its  impartiality. 

Senator  Donnell.  I  say  you  do  not  share  the  opinion  of  Mr.  Ching 
as  expressed  in  his  testimony  substantially  as  I  have  indicated. 

Secretary  Tobin.  Indeed  I  do  not.  Senator.  Such  a  feeling  can  be 
created  if  it  is  repeated  often  enough. 

Senator  Doistnell.  Mr.  Secretary,  I  ask  this  question  not  in  any 
critical  sense,  but  I  think  it  is  well  to  know  the  facts. 

You  speak  about  a  public  relations  department  preparing  speeches 
which  you  very  seldom  use.  Has  that  public  relations  department 
been  discontinued  or  does.it  still  continue  to  prepare  speeches  that 
you  don't  use  ?  ^ 

Secretary  Tobin.  Well,  the  least  work  they  have  to  do  is  for  me. 
I  do  most  of  my  own,  but  there  are  all  kinds  of  publications  for  the 
information  of  management  and  labor.  They  have  a  great  deal  of  work 
to  do  with  the  Bureau  of  Labor  Statistics. 

You  then  have  the  promotional  work  in  connection  with  very  vital 
and  important  work  at  this  particular  time,  the  apprenticeship  pro- 
gram, and  they  are  constantl}^  working  for  the  various  bureaus  in  the 
Department. 

Senator  Donnell.  I  was  referring  particularly,  however,  to  the 
preparation  of  addresses  to  be  made  by  yourself  as  Secretary  of  Labor. 
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Doe?  your  public  relations  department  prepare  those  addresses,  gen- 
erally speakinrr? 

Secretary  Tobix.  Very  rarely. 

Senator  Donnell.  Very  rarely.  How  did  it  happen  to  prepare  this 
one  for  the  National  Conference  on  State  Labor  Legislation? 

Secretary  Tohix.  Well,  I  think  it  Avas  about  that  time  that  I  sug- 
gested I  prepare  my  own. 

Senator  Donnell.  That  is  after  the  preparation  of  that  speech,  you 
mean  ?    Is  that  right  ? 

Secretary  Tobin.  Well,  I  don't  say  that  particular  one,  but  at  about 
that  time. 

Senator  Donxell..  Well,  had  you  requested  your  public  relations 
department  to  prepare  that  particular  address? 

Secretary  Tobix.  I  had  not. 

Senator  Dox>rELL.  Did  they  just  do  it  of  their  own  volition? 

Secretary  Tobin.  Seeing  my  schedide,  they  probably  prepared  it, 
feeling  that  I  might  need  it  at  that  time,  but  it  proved  I  didn't.  I 
wish  they  had  known  it  before  it  was  published. 

Senator  Donxell.  Mr.  Tobin,  might  I  ask  you  this  question.  I 
hope  you  will  not  take  offense  at  this.  It  is  important,  though,  I 
think :  We  would  like  to  know  whether  or  not  the  testimony  which  you 
have  given  originates  in  your  own  mind  or  whether  it  is  assisted  by 
others  or  cooperated  in  by  others.  Was  your  testimony  which  you 
gave  before  this  committee  and  which  is  in  mimeographed  form  on 
this  bill  prepared  exclusively  by  yourself  ? 

Secretary  Tobix.  It  was  not  prepared  exclusively  by  myself.  I  had 
tlie  members  of  the  legal  staff  of  the  Department  work  with  me  for 
2  days  in  the  preparation  of  that. 

Senator  Doxxell.  You  assisted  in  that? 

Secretary  Tobix.  Days  and  nights.  Assisted?  I  sat  through  all 
Saturday  and  all  Sunday  and  Saturday  night  and  Sunday  night. 

Senator  Pepper.  Would  the  Senator  allow? 

Senator  Dox'Xell.  I  certainly  will. 

Senator  Pepper.  Would  the  Senator  permit  any  inference  as  to 
whether  he  has  any  assistance  in  the  preparation  of  his  questions  or 
not? 

Senator  Doxnell.  I  might  answer  the  Senator  from  Florida  by 
saying  that  the  quality  of  the  questions,  which  is  not  good,  un- 
doubtedly shows  that  I  have  had  no  assistance  in  the  preparation  of 
them,  which  is  a  fact.  I  have  prepared  my  own  questions,  and  the 
fault  of  them  rests  exclusively  on  ni}^  own  shoulders. 

Senator  Pepper.  Well,  the  Senator  has  had  assistance 

Senator  Doxxell.  May  I  finish  this  statement,  please.  It  is  fairly 
possible,  but  I  have  no  recollection  of  asking  a  single  living  person 
what  I  should  prepare  by  way  of  questions  or  comments.  Now  it  is 
pos  ihle  that  I  may  liave  in  some  minor  instance,  but  I  don't  recall 
it  in  connection  with  the  examination. 

Senator  Pepper.  Well,  it  wouldn't  be  reprehensible,  although  the 
Senator  won't  deiiy  that  in  other  public  hearings  before  the  commit- 
tee he  has  been  assisted  by  experts. 

Senator  Donnell,  I  certainly  have,  and  I  think  it  is  advisable  that 
we  should  be. 
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Senator  Humphret.  I  would  like  to  hear  that  statement  again  from 
this  speech.  I  am  of  the  opinion  that  the  Secretary  is  a  little  harsh 
with  his  jiiiblic  relations  department  and  I  would  like  to  defend  these 
people  if  I  can,  despite  the  Secretary. 

Senator  Donnell.  Here  is  the  statement  which  the  Secretary  dis- 
»carded  because  he  didn't  like  it.    Is  that  right  ? 

Secretary  Tobin.  No. 

Senator  Donnell.  Well,  you  discarded  it.    Is  that  right? 

Secretary  Tobin.  I  said  I  don't  think  I  even  reached  that  point  in 
the  reading  of  the  speech  when  I  scanned  through  it.  I  have  a  re- 
collection of  looking  through  it. 

Senator  HuMrHEEY.  I  liked  it.    I  want  to  hear  it  again. 

Senator  Donnell.  Yes.  I  might  ask  the  Secretary  how  he  feels 
about  it  now. 

"I  want  a  Department  in  which  all  Federal  labor  laws  are  ad- 
ministered.'' I  would  like  to  stop  there.  Do  j^ou  concur  with  that 
part  of  it  ? 

Secretary  Tobix.  Not  all  Federal  labor  laws. 

Senator  Donneix.  Which  ones  don't  you  want  administered  in  the 
Department  of  Labor? 

Secretary  Tobin.  I  am  going  to  confine  myself  to  testimony  on  the 
bill  before  us. 

Senator  Donnell.  All  riglit.     Then  the  balance  of  the  statement  is : 

I  want  a  Department  that  will  l)e  what  Sam  Gompers  wanted  it  to  be,  Labor's 
voice  in  the  President's  councils. 

Senator  Humphrey.  Is  that  so  bad  ? 

Senator  Donnell.  No;  I  don't  thiidv  it  is  at  all.  I  think  it  is  a 
pretty  good  statement  myself,  but  I  do  think  that  it  indicates  that 
whoever  wrote  this — and  I  take  it  it  was  an  employee  in  your  Depart- 
ment who  wrote  it  ? 

Secretary  Tobin.  No  doubt. 

Senator  Donnell.  That  whoever  wrote  it  was  imbued  with  the 
thought  which  I  think  is  inevitable,  that  primarily  this  is  a  depart- 
ment for  the  promotion,  fostering,  and  development  of  the  interests 
of  the  wage  earners,  which  is  a  perfectly  proper,  perfectly  advisable 
purpose,  and  I  think  it  bears,  however,  on  the  point  that  Mr.  Ching 
made  that  without  any  charge  of  actual  partiality,  it  lessens  the 
helpfulness  of  the  Mediation  and  Conciliation  Service,  because  other 
people  may  fear  that  the  Service,  if  under  the  Department  of  Labor, 
will  be  prejudiced  in  favor  of  labor. 

Senator  Humphrey.  Well,  I  would  just  like  to  make  this  comment: 
There  have  been  some  us — of  course,  not  under  the  present  adminis- 
tration— who  have  been  a  little  bit  worried  about  the  fact  that  labor's 
voice  was  a  bit  inarticulate  in  the  councils  of  the  office  of  the  President 
— I  am  not  referring  to  union  labor  alone,  nor  does  the  statutory  pro- 
vision establishing  the  Department  of  Labor  say  one  single  thing  about 
union  labor.  It  talks  about  labor  with  a  small  "1,'*  and  I  would  like 
to  say,  as  the  Senator  from  Florida  has  said,  that  anything  that  pro- 
motes the  welfare  of  the  wage  earner,  that  promotes  the  legitimate 
welfaie  of  the  wage  earner,  obviously  pi'omotes  the  legitimate  welfare 
of  the  whole  economy.  I  think  it  is  a  bad  influence  here  in  these  hear- 
ings constantly  to  put  in  undertones  that  indicate  that  if  a  man  has 
Jiad  a  background  in  labor  he  may  be  a  bit  suspect;  that  if  a  depart- 
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ment  should  direct  its  eiieroies  toward  the  promotion  of  i)eople  who 
■work  for  a  living  instead  of  conniving  for  it,  that  he  might  be  a  bit 
suspect. 

I  for  one  am  prettv  proud  of  the  fact  that  this  country  was  built 
up  by  workers  and  not  speculators  or  connivers,  and  frankly  we  have 
had  plenty  of  speculation  and  conniving  and  it  is  about  time  we  have 
a  bit  of  working. 

If  the  Secretar^^  tells  me  that  he  doesn't  have  a  department  that 
works  for  the  benefit  of  labor,  then  1  will  be  one  of  those  who  want 
to  have  that  law  reallj^  rewritten.  I  think  labor,  with  a  small  '"1", 
has  a  right  to  have  councils  in  the  voice  of  the  Presidency.  He  had 
a  voice  in  the  election,  I  will  tell  you. 

Senator  Donxell.  Just  a  moment,  if  I  may.  I  understood  the 
Secretai'v  to  state  a  moment  ago  that  he  favors  the  amendment  of 
present  hnv  so  as  to  enlarge 

Secretary  Tobin.  Broadening  the  declaration  of  purposes  of  it. 

Senator  Doxxell.  Broadening  the  declaration  of  the  purposes  of 
the  Department  of  Labor. 

Senator  Tatt.  I  want  to  laiow  from  the  Senator  from  Minnesota 
this : 

I  suppose  he  approves  those  provisions  in  the  law  which  require' 
that  an  independent  union  shall  have  the  same  treatment  as  the 
established  C.  I.  ().  and  A.  F.  of  L.  unions  have  before  the  Board? 

Senator  Humphrey.  Before  the  Department  of  Labor  is  what  we 
are  talking  about. 

Senator  Taft.  I  know,  but  there  are  provisions  in  the  law  which 
eliminate  this  law,  which  are  intended  to  give  an  independent  union 
exactlv  the  same  status,  if  not  companj^-dominated,  as  the  C.  I.  O.  or 
A.  F.ofL. 

Senator  Humphrey.  An  honest,  independent  union,  not  a  company 
stooge  outfit :  absolutely  right. 

Secretary  Tobix'.  And  they  are  absolutely  protected  in  this  law. 

Senator  Humphrey.  The  International  Association  of  Machinists 
is  a  substantial  independent  union. 

Senator  Taft.  You  eliminate  the  provisions  we  put  in  to  require 
definitely  that  certain  rules  of  the  Board  which  discriminated  against 
them  should  be  eliminated. 

Secretary  Tobix.  Well,  then,  if  the  Board  is  discriminating,  it  is 
not  being  judicial  in  its  approach  to  the  problem.  There  is  nothing 
in  the  law  that  discriminates  against  an  independent  miion. 

Senator  Taft.  Well,  our  connnittee  found  that  certain  practices 
of  the  Board  had  come  to  discriminate  against  independent  unions, 
even  though  not  company  dominated. 

The  practices  very  clearly  show  that  result,  and  we  put  in  a  pro- 
vision simply  to  insure  that  those  rules  would  be  reversed  and  that 
therefore  independent  unions  would  be  handled  just  exactly  like  the 
other  unions. 

Now,  this  law  eliminates  those  provisions,  and  I  di(hrt  see  the  reason 
why  they  should  be  eliminated,  if  we  are  going  to  ti'eat  them  the  same. 

Secretary  Tobix.  Well.  I  should  think  th;it  the  Board,  Senator, 
would  treat  them  exactly  the  same. 

Senator  Taft.  I  hope  that  they  might. 

Secretary  Tobix.  The  only  objection  in  the  law  is  to  (■()ni[)any-d<)nii- 
natcd  unio]i.- 
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Senator  Doknell.  Mr.  Secretary,  I  am  almost  at  the  end  of  this 
questioning.  I  wanted  to  ask  you,  do  you  adhere  to  the  view  that 
there  is  an  absohite  right  on  the  part  of  the  workers  to  strike  under 
all  and  under  any  circumstances  without  regard  to  the  facts  or  the 
purjDose  of  the  strike  ? 

Secretary  Tobin.  Well,  will  you  cite  me  an  example,  Senator^ 
Senator  DoNNELL.  Well,  take  for  instance  a  strike  of  a  public  util- 
ity, as,  for  illustration,  a  street  railway. 

Secretary  Tobin.  Definitely,  absolutely  they  have  a  right  to  strike. 
Senator  Donnell.  Even  though  that  might  involve  the  convenience 
and  welfare  and  health  of  the  people  of  a  large  community.    Is  that 
right  ? 

Secretary  Tobin.  In  a  free  society,  Government  has  no  right  ab- 
solutely to  deny  men  the  right  to  strike.  Now,  are  you  suggesting  com- 
pulsory arbitration?  Just  what  method  do  you  want  to  use  to  deny 
them  the  right  to  strike  ? 

Senator  Donnell.  I  am  asking  you  your  concept  of  the  right, 
whether  it  is  an  absolute  right  under  all  circumstances  to  strike,  and 
I  have  particular  reference  to  the  observation  which  I  placed  in  the 
record  a  few  daj^s  ago  made  by  Mr.  Coolidge  when  he  was  your  pre- 
decessor as  Governor  of  Massachusetts  in  which  he  stated  in  substance, 
that  there  is  no  right  at  any  time— so  that  I  may  quote  that  correctly, 
perhaps  I  can  put  my  hand  on  it. 

You  recall  his  observation,  do  you  not,  Mr.  Tobin,  that  there  is  no 
right  at  any  time,  anywhere,  for  employees  to  strike  against  the  public 
safety.    Do  you  recall  that  ? 

Secretary  Tobin.  I  distinctly  remember  it.  I  lived  in  the  city  of 
Boston  at  the  time. 

Senator  Donnell.  Well,  do  you  agree  with  that  statement  of  Mr. 
•Coolidge,  or  not? 

Secretary  Tobin.  I  completely  differ  with  it  in  connection  with 
the  street  railway. 

Senator  Donnell.  Well,  leave  out  the  street  railway.  I  am  taking 
his  broad  statements.    Do  you  agree  with  that  or  not? 

Secretary  Tobin.  I  do  not  agree  with  it  in  connection  with  the 
street  railway. 

Senator  Donnell.  Well,  I  am  asking  you  about  the  general  prin- 
ciple where  there  is  a  strike  against  safety. 

Secretary  Tobin.  Police  officers  should  not  strike. 
Senator  Donnell.  Police  officers  should  not  ? 

Secretary  Tobin.  But  then  there  is  a  moral  obligation  on  the  part 
of  governments.  I  happen  to  know  that  case  very  well,  and  I  am  not 
very  proud  of  the  governmental  officials  of  Masachusetts  of  the  day. 
If  the  truth  were  known  about  it,  the  men  were  more  sinned  against 
than  sinning  themselves.  There  is  quite  a  history  to  it,  and  they  were 
given  absolutely  no  consideration  by  the  governmental  officials. 

We  had  no  controls  during  that  period  of  time.  The  average  police 
officer  in  Boston  lived  in  a  $15  tenement,  prewar,  and  it  had  gone  up 
to  $45  by  the  termination  of  the  war,  with  no  wage  increase  during 
the  period  of  time,  or  only  a  slight  one. 

There  was  tremendous  inflation  in  the  cost  of  food,  clothing,  and 
all  other  items,  and  j'et  these  men  never  went  on  strike  for  the  purpose 
of  having  their  union  recognized  or  for  a  wage  increase,  but  to  protect 
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19  committee  members,  :ind  they  made  attempts  three  times  to  try  to 
have  these  men  restored  to  duty. 

Now,  I  will  state  that  I  believe  police  officers  should  never  be  given 
the  right  to  strike,  but  I  just  wanted  to  cite  the  other  side  of  that  story, 
that  there  was  tremendous  injustice  done  to  the  men. 

Senator  Donnell,  Mr.  Secietary 

Senator  Taft.  May  I  interpose  just  a  moment?  Instead  of  the  street 
railwa}',  take  the  cutting  off  of  all  electric  power  which  is  a  much 
more  fatal  affair  for  a  city.  Do  you  think  that  that  right  to  strike  can 
be  at  least  limited? 

Secretary  Tobin.  Senator,  I  will  cite  you  an  example.  Assuming 
that  we  did  not  have  OPA  during  the  war,  and  public  utility  commis- 
sions are  notoriously  slow  in  moving  toward  an  increase  in  rates,  and 
assuming  the  inflation  had  gone  to  the  point  where  the  cost  of  living 
had  gone  up  400  percent  and  the  wages  of  the  employees  had  gone 
up  200  percent,  and  they  are  bringing  home  to  the  women  who  have  to 
run  the  household  50  cents,  where  they  formerly  brought  them  $1, 
I  say  definitely  government  should  never  deny  them  the  right  to  use 
the  only  economic  weapon  they  have  to  get  justice. 

Senator  Taft.  Now.  wait  a  moment.  In  general  I  agree  with  you, 
but  supposing  in  the  first  place  that  there  was  a  proposal  for  arbitra- 
tion which  they  refused  to  agree  to.  Do  you  think  that  a  compulsory 
arbitration  would  be  unreasonable  in  such  a  case  as  an  electric  strike? 

I  mean,  I  agree  if  there  is  no  other  remedy,  yes;  but  supposing 
another  remedy  is  provided,  namely,  arbitration.  Would  you  say  that 
the  right  to  strike  is  still  absolute? 

Secretary  Tobin,  Well,  Senator,  I  have  had  cases  much  worse  than 
electricity,  and  always  when  it  came  to  that  5  minutes  to  12,  the  dead 
line  for  the  contract  to  expire,  they  were  settled. 

Senator  Taft.  They  weren't  settled  in  Pittsburgh.  The  city  of 
Pittsburgh  was  tied  up  for  weeks  by  such  a  strike.  There  was  a  seri- 
ous hardship  in  that  city,  so  it  isn't  always  settled.  You  have  got  to 
face  the  problem. 

Secretary  Tobin.  Senator,  for  the  isolated  case  in  public  utilities,  I 
will  say  that  999  out  of  1,000  cases  are  settled  because  the  labor  leaders 
and  the  members  themselves  appreciate  the  great  problem  that  is  cre- 
ated by  a  stoppage  of  work,  and  it  occurs  only  rarely,  so  I  do  not  think 
that  we  should  draw  up  general  legislation  to  take  care  of  that  one  case 
in  1,000. 

Senator  Taft.  What  about  forbidding  strikes  in  violation  of  a  con- 
tract, a  collective  bargaining  contract  f  Don't  you  think  we  have 
the  right  to  prohibit  a  strike  in  violation  of  a  collective  bargaining 
contract? 

Secretary  Tobin.  Well,  it  isn't  in  the  law  that  we  have  recommend- 
ed, and  again  it  would  be  compulsory  arbitration. 

Senator  Taft.  Why?  Compulsory  arbitration  of  the  interpreta- 
tion of  a  contract  which  the  President  says  vshould  be — as  I  read  his 
speech  it  is  clearly  in  favor  of  compulsory  arbitration  of  the  interpre- 
tation of  contracts. 

Secretary  Tobin.  I  agree  there  is  a  distinction,  and  a  substantial 
distinction.  Nevertheless  when  you  come  down  to  the  final  analysis, 
it  is  compulsory  arbitration. 
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Senator  Taft.  So  you  tliink  there  ouglit  to  be  no  prohibition  against 
a  union  striking  in  viohition  of  its  contract.  Is  that  right  ?  Is  that 
your  jDosition  now  ? 

Secretary  Tobin.  No.  If  a  union  goes  on  strike  over  the  interpreta- 
tion of  a  contract,  it  is  their  feeling  at  that  time  that  the  contract  is 
broken. 

Senator  Taft.  Maybe  their  feeling  is  not  right.  A  court  can  decide 
whether  it  is  right  or  not,  and  a  court  can  therefore  enjoin  them  from 
striking  oil  the  ground  that  they  are  wrong.  Shouldn't  they  be  sub- 
ject  

Secretary  Tobin.  Senator,  it  is  compulsory  arbitration  although 
there  is  a  little  more  justification  for  it,  and  it  isn't  as  serious  an  inva- 
sion of  the  free  rights  of  labor  and  management  as  would  be  compul- 
sory arbitration  on  an  original  contract. 

I  think  with  respect  to  compulsory  arbitration  on  those  issues  you 
would  find  there  would  be  more  trouble  with  management  than  with 
labor. 

Senator  Taft.  I  am  not  suggesting  that,  but  I  don't  understand 
your  position.  I  can  understand  the  common-law  rule  that  the  court 
will  not  give  you  an  injunction  to  make  a  single  man  work,  but  a  strike 
is  an  organized  affair  and  it  seems  to  me  that  an  employer  ought  clearly 
have  the  right,  having  made  a  contract,  to  enforce  that  contract,  both 
in  law  and  equity  against  the  union.  I  can't  see  why  a  union  should 
have  the  right  to  violate  its  contract  any  more  than  I  can  violate  my 
contract. 

Senator  HuMPirREY.  Will  the  Senator  yield? 

Senator  Taft.  Well,  I  wonder  if  the  Secretary  hasn't  perhaps  gone 
further  than  he  really  intended  to  go  in  his  statement. 

Secretary  Tobin.  When  a  difference  of  interpretation  arises  be- 
tween management  and  labor,  you  have  got  to  let  them  use  the  bar- 
gaining table,  and  if  they  can't,  unless  you  want  to  have  compulsory 
arbitration,  you  have  got  to  let  them  follow  the  ordinary  methods, 
and  that  means  strikes. 

Senator  Taft.  Would  you  subject  them  to  damages  if  it  was  found 
later  by  the  court  that  they  Avere  striking  in  violation  of  contract? 

Secretary  Tobin.  I  think  that  permitting  lawsuits  between  man- 
agement and  labor  is  a  very  dangerous  situation  and  will  create  more 
labor-management  bad  feeling  than  any  other  single  recommendation 
that  I  think  has  been  made. 

Senator  Taft.  Why  should  a  labor  union  be  exempt  from  all  the 
ordinary  rules  regarding  the  performance  of  contracts?  Why  is  a 
labor  union  any  different  from  anybody  else  in  the  violation  of  a 
contract? 

If  they  agree  to  do  something,  why  shouldn't  they  be  responsible? 
How  can  there  be  collective  bargaining  if  the  bargaining  that  is  made 
cannot  be  enforced  against  one  of  the  parties?  How  can  that  be 
bargaining  at  all  ? 

Secretary  Tobin.  Senator,  you  have  had  collective  bargaining,  and 
from  1933  to  1940  you  had  fairly  good  labor-management  peace  in  this 
country. 

Senator  Taft.  I  deny  that.  The  evidence  in  1939  showed  the  great- 
est injustice  that  lias  ever  occurred  in  the  Ignited  States.  The  hear- 
ings in  1939  showed,  to  my  mind,  the  greatest  perversions  of  justice 
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iiiulor  tlio  first  National  Laboi-  Kelalions  Board  tliat  liave  occurred, 
to  my  knowledfi'e.  in  the  United  States. 

I  deny  that  those  rehitions  were  fair  or  just  in  that  period  of  time. 
Senator  rEPi-KH.  "Was  that  as  bad  as  the  disclosures  of  the  La  Fol- 
lette  connnittee  about  manajvement  practices  in  this  country? 

Senator  Taft.  Well,  before  the  Wagner  Act,  I  think  the  scales 
were  all  the  other  way,  but  in  the  period  to  wiiich  you  refer,  cer- 
tainly the  injustice  in  favor  of  the  labor  unions  was  exceedingly  large, 
but  i  understand  now,  and  this  still,  as  I  understand  it,  takes  the 
])osition  that  a  labor  union  is  not  to  be  held  responsible,  either  by 
injunction  or  by  suits  for  violation  of  its  contracts.  Is  that  your 
position,  Mr.  Secretary? 

Secretary  Tobix.  Well 

Senator  PEPrER.  By  Federal  law. 

Senator  Taft.  Is  that  your  position,  ]\Ir.  Secretary? 

Secretary  Tobix.  There  is  a  declaration  ,of  policy.  We  hope  that 
what  you  are  attempting  to  achieve  by  compulsion,  Senator,  will  be 
achieved  by  having  management  and  labor  follow  the  declared  policy 
of  the  United  States.  They  will  voluntarily  follow  that  policy  and 
write  into  their  contracts  arbitration  binding  upon  both  parties. 

Secretary  Humphrey.  Will  the  Senator  yield? 

Senator  Taft.  Yes. 

Senator  Humphrey.  I  want  to  say,  isn't  it  true  that  the  employer 
in  a  breach  of  contract  between  management  and  labor  can  sue  for 
damages?  I  say  "can."  He  most  likely  won't  want  to,  because  he 
will  have  to  take  upon  himself  the  onus  of  making  the  suit  and  the 
subsequent  bad  feelings  between  labor  and  management. 

HoAvever,  is  it  not  true  that  he  has  the  legal  right  under  a  contract 
which  has  been  duly  negotiated  and  signed  by  both  parties,  to  sue 
foi-  damages — the  respective  employees  and  the  organization  that 
commits  the  breach  of  contract  ? 

Senator  Tai^t.  We  found  that  before  the  Taft-Hartley  law  he  could 
do  tliat  in  a  few  States.  The  remedy  was  very  unsatisfactory,  very 
difficult. 

Secretary  Tobix.  It  could  be  done  in  approximately  '^(\  States. 

Senator  Taft.  And   almost  impossible  to  actually  be  performed. 

We  furthermoi-e  found  that  when  it  did  work  it  was  unjust  and  in 
the  Danbury  Hatters  case,  because  of  voluntary  associations,  it  hit 
the  indi\idua]s.  so  under  the  Taft-Hai'tley  law  we  made  the  liability 
solely  that  of  the  union  and  relieved  the  individual  members,  but  we 
found  that  the  remedy  against  the  unions  either  didn't  exist  at  all, 
or  it  existed  in  such  an  unfair  form  that  it  i-equired  a  modification. 

Now,  Avhy  should  we  amend  those  sections  of  the  Taft-Hartley  law? 

Senator  Morse.  Mr.  Secretary,  I  have  this  question:  Is  it  your 
understanding  that  President  Truman  favors  compulsory  arbitration 
ni  those  cases  where  a  dispute  has  developed  over  the  interpretation  of 
contracts? 

Secretary  Tobix.  The  law  doesn't  say  that. 

Senatoi' ]\roRSE.  This  law  doesn't  say  it,  but 

Secretary  Tobix.  In  connection  with  the  single  word  that  you  think 
might  call  for  compulsoi-y  ai'bitration.  you  will  hear  from  us  in  a 
day  or  so  on  that.  Senator. 
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Senator  Morse.  My  question  doesn't  go  to  this  law.  My  question 
goes  to  the  President's  state  of  the  Union  message.  I  am  asking  you 
for  your  understanding  as  to  what  the  President's  recommendation 
in  regard  to  disputes  arising  out  of  the  interpretation  of  contracts 
means. 

Secretary  Tobin,  You  mean  the  word  "prevent"  in  the  state  of  the 
Union  message? 

Well,  this  is  the  end  all  product  that  we  have  here. 

Senator  Morse.  Then  it  is  your  understanding  that  the  provisions 
-of  this  bill  framework  the  intentions  of  the  President  in  regard  to 
disputes  arising  over  interpretation  of  contracts? 

Secretary  Tobin.  It  is  voluntary,  and  it  is  the  declared  policy  of 
the  United  States  that  it  be  included  in  contracts,  and  I  think  that 
will  have  a  helpful  effect  in  bringing  about  its  inclusion  in  a  great 
many  more  contracts  than  has  been  the  practice  in  the  past. 

Senator  Morse.  I  am  very  appreciative  of  having  your  statement, 
because  I  don't  see  how  anyone  can  deny  that  the  impression  certainly 
exists  through  the  press  of  this  country  that  what  the  President  had 
in  mind  in  his  discussion  in  his  state  of  the  Union  message  in  regard 
to  disputes  arising  over  the  interpretation  of  contracts  was  the  re- 
quirement of  arbitration. 

Senator  Donnell.  Mr.  Secretary 

Senator  Taft,  May  I  read  the  President's  statement? 

The  use  of  economic  force  to  decide  issues  arising  out  of  the  intevpretation  of 
•existing  contracts  should  be  prevented. 

Don't  you  think  that  when  the  President  said  that  he  meant  that 
strikes  arising  out  of  the  interpretation  of  existing  contracts  should 
be  outlawed,  should  be  made  illegal? 

Can  you  interpret  his  language  to  mean  anything  else? 

Secretary  Tobin.  The  answer,  Senator,  is  this  bill  which  the  Presi- 
dent approved. 

Senator  Taft.  Well,  this  bill  does  not,  as  interpreted  by  you,  at 
least,  prevent  strikes,  or  give  any  remedy  against  them  under  those 
-cases,  and  I  understand  your  position  is  they  should  not  be  prevented 
•except  by  voluntary  persuasion.    Is  that  correct? 

Secretary  Tobin.  To  prevent  them  by  voluntary  methods,  Senator. 

Senator  Donneel.  Mr.  Secretary,  addressing  myself  to  the  ques- 
tion concerning  which  we  are  speaking  a  little  while  ago,  as  to  whether 
or  not  there  is  in  your  opinion  an  absolute  right  on  the  part  of  em- 
ployees to  strike,  are  you  familiar  with  the  observations  Justice 
3randeis  made  in  the  case  of  Dorcliey  v.  Kansas  (272  U.  S.  311)  : 

"Neither  the  common  law,  nor  the  fourteenth  amendment  confers 
the  absolute  right  to  strike." 

Are  you  familiar  with  that  observation  ? 

Secretary  Tobin.  Well,  I  haven't  contended  there  is  an  absolute 
right  to  strike.  I  say  there  should  be  an  absolute  prevention  of  public 
'em]3loyees  to  strike  against  the  Government  of  the  United  States, 
but  whenever  economic  conditions  of  any  group  of  workers  gets  to 
the  point  where  they  feel  that  thev  have  to  use  the  economic  weapon, 
the  law  of  the  United  States  should  not  deny  them  that  right. 

Senator  D-nnell.  Am  I  correct  in  understanding  that  you  would 
say  that  tlie  right  of  injunction  to  restrain  a  strike  should  apply  to  only 
public  employees,  is  that  right? 
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Secretary  Tobix.  Public  employees  only. 

Senator  Doimnell.  In  other  words,  you  take  the  position  that  in  no 
case  should  an  injunction  issued  by  any  court  to  restrain  a  strike  by 
anybody  be  made  except  public  employees.  Am  I  correctly  quoting 
yoii '. 

Secretary  Tortx.  Senator,  I  am  here  to  testify  on  the  bill  that  is 
before  the  committee,  and  I  think  we  are  getting  off  the  subject. 

Senator  Donxf.ll.  Mr.  Secretary,  won't  you  answer  that  question, 
please?    We  would  like  to  know. 

Secretary  Tobix.  I  think  I  have  clearly  answered  you  about  five 
times. 

Senator  Donnell.  What  is  your  answer? 

Secretary  Tobin.  That  I  definitely  believe  that  the  right  to  strike, 
the  economic  weai)on  of  strike,  should  not  be  taken  away  from  workers. 
I  make  one  exception,  and  that  is  public  employees. 

Senator  Taft.  Is  there  one  other  exception,  namely,  after  the  Na- 
tional Labor  Relations  Board  has  found  that  secondary  boycott 

Secretary  Tobix.  I  am  talking  about  economic  strikes.  I  am  not 
dealing  with  jurisdictional  disputes  and  the  like  after  a  determina- 
tion has  been  made ;  of  course  not,  Senator. 

I  am  talking  about  the  broad  principle  of  the  right  of  workers  to 
strike,  to  use  the  economic  weapon  of  strike  when  collectively  they 
believe  it  is  the  only  way  that  they  can  bring  about  the  proper  adjust- 
ment of  the  difference  that  they  have  with  management. 

Senator  Doxxell.  Then,  Mr.  Secretai'v,  am  I  correct  in  this  under- 
standing, that  if  the  entire  coal  industry  of  this  country  should  become 
involved  in  a  strike,  and  it  would  involve  a  national  emergency,  you 
would  oppose  the  grant  of  an  injunction  against  those  employees 
from  striking.    Am  I  correct  in  that  ? 

Secretary  Tobix.  Senator,  I  completely  answered  that  in  the  record 
this  morning,  and  I  refer  you  back  to  my  answers  of  this  morning.  It 
is  already  in  the  record. 

Senator  Doxxell.  Won't  you  please  answer  the  question? 

Secretary  Tobix.  It  is  already  in  the  record,  Senator. 

Senator  Doxxell.  Won't  3^ou  please  answer  it  now  ?  I  don't  think 
it  is  in  the  record,  and  I  am  asking  you  now  whether  or  not  if  we 
"woidd  find  the  case  that  all  the  coal  mines  in  the  United  States  were 
to  be  struck,  and  the  strike  would  involve  a  national  emergency  in- 
volving the  closing  down  of  railroads,  the  closing  down  of  steel  mills, 
and  industry  generally,  would  you  say  that  you  still  would  not  favor 
tlie  grant  of  an  injunction  against  the  employees  from  continuing  that 
strike? 

Secretary  Tobix.  I  stated  this  morning  very  clearly  that  the  present 
President,  or  any  future  President  of  the  United  States  would  never 
permit  the  economy  to  come  to  its  knees. 

Senator  Doxxell.  Well,  would  you  favor  an  injunction  in  that  case? 

Secretary  Tobix.  Senator,  I  was  questioned  on  that  this  morning 
by  thoroughly  competent  questioners  for  a  period  of  an  hour,  and  I 
think  that  the  record  is  replete  with  my  evidence  in  that  regard. 

Senator  Doxxei.l.  Well.  Mi-.  Secretaiv,  won't  you  ])lease  answer 
"U'hether  or  not  you  would  favor  the  issuance  of  an  injunction  in  the 
•case  I  cited  to  you  ? 

Secretary  Tobix.  I  have  given  yon  the  same  an^wei-  that  I  gave  to 
Senatoi-  Taft  and  Senator  ^lorse  tliis  morninjT. 
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Senator  Donnell,  What  is  that  answer  ? 

Secretary  Tobin.  That  is,  that  the  present  President  of  the  United 
States,  or  any  future  President,  would  never  permit  the  economy  to 
be  brought  to  its  Ivuees  without  taking  tlie  action  that  would  be  neces- 
sary. 

Senator  Donnell.  All  right.  Then,  although  this  bill  which  is  now 
before  us  has  eliminated  the  injunction  provision  entirely,  taking  it 
out  as  it  exists  in  the  Taft-Hartley  Act,  never  jnit  it  back  in,  you  would 
still  take  the  position  that  the  present  President  of  the  United  States, 
and  all  future  ones,  would  seek  an  injunction  against  employees  under 
the  circumstances  I  have  cited ;  is  that  correct  ?  • 

Secretary  Tobin.  Well,  let's  come  back  to  the  circumstances  that 
you  cite. 

Senator  Donneix.  The  circumstances  were  the  coal  mines  that  I 
have  indicated  being  struck  with  a  consequent  national  emergency 
resulting,  tying  up  transportation,  tying  up  of  the  steel  industry,  and 
industry  in  general. 

Do  you  take  the  position  here  that  if  a  situation  like  that  should 
develop,  that  eA^en  though  you  have  left  out  of  this  bill  the  remedy 
wdiich  the  Taft-Hartley  Act  pro])oses  and  specifies  and  spells  out,  and 
tells  the  people  will  exist,  nevertheless,  even  though  you  have  taken  it 
out,  does  not  tell  us  whether  you  favor  it  or  not.  you  would  take  the 
position  that  the  President  w^ould  and  should  ask  for  an  injunction. 
Is  that  your  position? 

Secretary  Tobin.  I  pointed  out  to  you.  Senator — again,  since 
we  are  going  back  over  this  morning's  record — that  the  Norris-La- 
Guardia  Act  was  written  in  1932 — both  authors  were  Republicans, 
liberal  ones.  It  was  passed  by  a  Republican  Senate  and  signed  by  a 
Republican  President,  President  Hoover.  We  carried  on  in  the 
United  States  from  1932  to  1940,  without  having  the  economy  ad- 
versely affected,  and  the  record  is  re]ilete  with  mining  strikes. 

Now,  I  will  say  this  further.  I  will  follow  the  philosophy  of  Will 
Davis.  The  President  of  the  United  States  now,  and  anyone  in  the 
future,  would  not  permit  the  economy  of  this  country  to  be  bi-ought 
to  its  knees,  period. 

Senator  Pepper.  Will  the  Senator  yield  for  a  question? 

Senator  Donnell.  Just  a  minute,  please. 

The  CIL4.IRMAN.  Do  you  yield  to  the  Senator  from  Florida? 

Senator  D(^nnell.  Not  for  just  a  moment.  I  have  yet  failed  to  elicit 
from  the  Secretary  the  answer  to  my  question,  except  by  inference. 

I  asked  him  a  question  that  he  is  capable  of  answering  with  a  "Yes" 
or  "No,"  whether  he  would  favor  the  seeking  of  an  injunction  in  an 
extreme  case  that  I  have  cited. 

The  Chairman.  The  Secretary  has  given  his  answer.  I  am  sure 
that  he  is  judge  of  what  his  answer  meant,  and  I  don't  think  that 
the  Senator  from  Missouri  should  press  the  question  any  longer. 

Senator  Donnell.  I  yield  to  the  Senator  from  Ohio. 

Senator  Taft.  I  am  told  that  this  afternoon  at  a  press  conference, 
Mr.  Secretary,  the  President  said,  "He  has  ample  power  to  halt  strikes 
affecting  the  Nation's  health  and  welfare  without  additional  authority 
in  the  administration's  new  labor  bill.''  Do  you  agree  with  the 
President's  o]:)inion  ? 

Secretary  Tobin.  Well,  I  have  read  the  report  of  the  Attorney 
General,  and  I  think  that  is  what  it  states. 
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Senator  Doxnell.  That  is  the  letter  which  was  discussed  this  morn- 
ing, and  tlie  Attorney  (leneral  saj'S  lie  will  not  deviate  from  the  long- 
established  i^ractice  by  rendering  an  opinion.     Is  that  correct? 

Secretary  Tomx.  That  is  correct. 

Senator  Doxxkix.  I  yield  to  the  Senator  from  Florida. 

Senator  Peppkh.  Mr.  Secretary,  isn't  it  often  the  estimable  reason, 
the  tendency  of  ])eople,  Avhen  they  think  of  a  strike,  to  contem})late 
what  might  be  called  the  wrong  of  workers  quitting  work  without 
ever  considering  the  provocation  Avhich  was  the  approximate  cause 
of  quitting  work,  and  wouldn't  the  corollary  of  the  question  asked  by 
the  Senator  from  Missouri,  who  asked  whether  you  so  much  believed 
in  the  system  of  private  enterprise  in  America,  be  that  you  would 
refrain  as  a  government  from  commanding  and  requiring  manage- 
ment to  pay  workers  wages  wdiich  w^ould  prevent  them  from  quitting 
their  work,  and  giving  them  working  conditions  which  would  make 
them  satisfied  with  their  employment  i 

Isn't  that  the  corollary  of  what  the  question  was  a  bit  ago,  and  your 
suggestion  is  you  are  not  supposing  in  this  law  that  government  has 
the  ])ower  to  make  management  pay  the  w^ages  and  provide  the  work- 
ing conditions  and  confer  the  other  benefits,  such  as  social-security 
benefits,  that  would  prevent  them  from  striking.  You  are  leaving 
both  of  them  to  the  field  of  free  collective  enterprise. 

The  CiiAiKMAX'.  May  the  Chair  break  in  here  before  the  answer 
is  given.  We  have  now  kept  the  Secretary  on  the  stand  many,  many 
hours.  This  meeting  is  going  to  adjourn  at  half -past  5,  and  we  will 
meet  again  at  7 :  oO. 

I  suggest  that  if  in  the  next  half -hour  we  can  get  tlirough  with  the 
Secretary  so  that  we  may  excuse  him,  it  will  be  to  the  advantage  of 
everybody.  I  am  not  trying  to  close  debate.  I  am  not  trying  to  stop 
questions.  I  am  merely  offering  a  suggestion  and  giving  what  I  think 
the  committee  should  have,  a  warning  about  procedure.  I  think 
we  should  let  the  Secretary  answer  Senator  Pepper's  question. 

Secretary  Tobin.  Yes. 

The  Chairmax\  The  Senator  from  Missouri. 

Senator  Doxxell.  Mr.  Chairman,  I  yield  to  the  Senator  from 
Florida,  and  he  has  ])ut  his  question. 

Senator  Pepper.  I  have  finished,  thank  you. 

Senator  Donxell.  Has  the  Secretary  answered  your  question? 

Senator  Pepper.  Yes. 

Senatoi-  Dox'xell.  Mr.  Secretary,  I  think  that  w'e  have  had  your 
presence  here  for  some  time,  and  we  are  very  grateful  to  you  for  it, 
and  ai)preciate  your  courtesy  in  responding  to  the  inquiries  made. 

I  think  we  all  appreciate  the  difficulties,  the  involved  questions  which 
are  presented,  and  we  are  thankful,  I  am  sure  that  I  am,  to  you  for  your 
courtesy  and  your  patience  in  appearing  and  responding. 

I  have  no  further  questions,  Mr.  Chairman. 

The  CiiAiRMAx.  Does  anyone  else  have  any  questions? 

Senator  Smith.  I  have  just  a  few  simple  questions  to  ask. 

Mr.  Secretary,  there  are  just  one  or  two  things  that  aren't  clear  in 
my  mind.    You  have  covered  the  field  very  extensively. 

In  the  Taft-Hartley  Act,  section  8,  subsection  (c),  the  following 
expression  of  the  law  appears: 

The  expressing:  of  any  views,  ai-sruments.  or  opinions,  or  the  dissemination 
thereof,  whether  in  written,  printed,  iiraphie.  or  visiinl  form,  sliall  not  constitute 
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or  be  evidence  of  an  unfair  labor  practice  nnder  any  of  the  provisions  of  the  act, 
if  such  expression  contains  no  tlireat  of  reprisal  or  force  or  promise  of  benefit. 

I  am  raising  that  question  because  of  the  debate  in  the  hearings 
before  the  Taft-Hartley  legislation  was  written.  The  net  result  has 
been  in  conversations  I  have  had  with  employers,  and  with  employees, 
too,  that  it  has  increased  the  friendly  relations  between  both  employers 
and  employees.    I  do  not  know  of  any  evidence  of  any  abuse  of  it. 

I  do  not  think  our  committee  ran  into  any  abuse  of  it,  and  there- 
fore I  am  wondering  why  it  was  left  out  in  your  redraft. 

Secretary  Torin.  Because  it  was  covered  by  rule  of  the  Board  or  by 
decisions  of  the  Board  in  the  latter  days,  and  I  believe  that  Senator 
Murray's  bill  carried  a  provision  a  year  ago  that  was  comparable  to 
the  rulings  of  the  National  Labor  Relations  Board. 

Senator  Smith.  Well,  I  thought  it  Avas  because  of  misunderstand- 
ings about  the  rulings  it  was  put  in  this  provision  in  the  Taft-Hartley 
Act. 

Secretary  Tor.iN.  Well,  there  was  a  misinterpretation  of  the  Wag- 
ner Act  in  the  early  days  of  the  law,  and  gradually  the  Board  broad- 
ened the  protection  of  the  freedom  of  the  employer. 

Senator  Smith.  Do  I  understand,  then,  that  you  approve  the  prin- 
ciple that  is  expressed  in  this  statement,  the  provision  of  the  Taft- 
Hartley  Act  which  I  read? 

Secretary  Tobin.  No. 

Senator  Smith.  Is  it  a  sound  expression  ? 

Secretary  Tobix.  It  is  too  broad.  If  you  take  Senator  Murray's 
bill  of  a  year  ago,  tliere  }  ou  will  find  a  statement  on  freedom  of  speech 
comparable  to  the  rulings  of  the  Board  under  the  Wagner  Act  in  the 
latter  years. 

Senator  Smit[i.  Well,  how  does  that  appear  now  ^  That  is  not  in 
your 

Secretary  Tobin.  It  isn't  in  the  bill. 

Senator  Smith.  It  is  not  in  the  bill  ? 

Secretary  Tobtx.  It  was  built  up  as  a  body  of  I'uling  over  the  years 
by  the  Board  and  by  the  courts. 

Senator  Smith.  Then  we  are  back  where  we  were  before  this  provi- 
sion w^as  put  in  the  Taft-Hartley  Act. 

Secretary  Tobhst.  Well,  it  might  have  been 

Senator  Smith.  I  am  just  raising  this,  because  I  think  it  was  a  very 
unnecessary  thing.  Well,  what  I  was  lioping  to  see  brought  about  was 
a  better  understanding  between  employees  and  employers,  and  I  think 
it  has  done  that. 

Employers  were  afraid  they  would  be  violating  the  law  if  they  even 
discussed  the  simple  principles  involved  in  a  dispute.  They  were  left 
very  much  in  danger  of  being  persecuted,  of  being  charged  with  unfair 
labor  practices  if  they  made  any  ordinar}-  argument  with  regard  to 
the  issue  that  might  be  involved. 

Secretary  Tobix.  Well,  I  think  all  management  is  well  advised  to- 
day. I  know  I  was  connected  with  management  back  in  the  da3'S  of 
the  NEA  before  the  Wagner  Act  was  enacted,  and  much  the  same 
problem  arose  in  those  days,  and  management  w^as  very  hesitant  to 
talk  to  employees  at  all,  but  there  is  now  a  much  difFerent'attitude,  and 
all  management  today  has  advice  of  good  counsel,  and  there  is  spelled 
out  in  the  decisions  of  the  Board  a  real  freedom  of  speech  for  em- 
ployers, so  there  isn't  any  need  of  it  in  the  bill. 
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Senator  Smith.  That  is  your  position  on  it? 

Secretar}'  Tobix.  Yes,  Senator. 

Senator  Sivirrji.  Now,  one  more  (juestion.  With  regard  to  the  ob- 
lij>ation  of  the  union  to  bargain,  what  troubles  me  with  leavin«»;  that 
out  of  the  new  Law  is  the  situation  that  is  presented  by  a  barj^aining 
contract,  beinc:  made,  we  will  say,  by  the  United  States  Steel  Corp. 
with  tlie  steel  union,  and  then  the  matter  comes  down  to  bargaining: 
on  tlie  lo<"al  level. 

TluM'e  is  no  o^jportunity  whatever  to  bargain  on  the  local  level  unless- 
the  local  union  can  be  compelled  to  go  into  baigaining  with  the  em- 
ployer.   Should  we  leave  little  employers  in  that  unfortunate  position? 

That  is  what  happened  actually.  My  assumption  is,  from  your  splen- 
did presentation  of  views  on  collective  bargaining — and  I  share  most 
that  you  present — I  think  we  should  put  this  on  the  basis  of  bargain- 
ing, but  you  are  depriving  the  little  fellow  of  the  right  to  bargain 
with  his  employees. 

Secretary  Tobix.  You  mean  on  the  grounds  that  the  union  contends 
that  it  wants  the  same  wage  rates  in  the  smaller  steel  plants? 

Senator  Smith.  No.  no;  the  union  just  acts  without  any  bargain- 
ing at  all.  It  just  presents  the  contract,  take  it  or  leave  it,  and  the  local 
employer  hasn't  had  a  chance. 

We  have  had  cases  like  that  in  my  State,  and  the  question  is  raised 
whether  that  is  just.    I  don't  think  it  is  just. 

I  think  the  bargaining  on  the  local  level  is  the  most  intimate  kind 
of  bargaining  where  you  create  friendships  that  ought  to  exist  between 
employer  and  employee,  and  if  tlie  employer  isn't  able  to  talk  to  his 
employee  because  their  local  unions  have  been  told  by  the  unions 
higher  up.  ''This  contract  must  be  passed,  take  it  or  leave  it,  without 
discussion"  that  is  what  you  are  doing  in  eliminating  it,  it  seems  to 
me.  that  requirement  to  bargain  which  we  had  in  the  Taft-Hartley 
Act. 

Secretary  Tobtx.  Well,  Senator,  the  situation  there,  I  believe,  is  due 
to  the  fact  that  for  a  given  kind  of  work  the  steel  workers'  union  is 
of  the  opinion  that  there  should  be  a  standard  wage  for  that  particular 
skill  in  the  whole  industry,  or  one  employer  is  going  to  have  an  advan- 
tage over  another  if  the  rate  varies. 

Now,  I  believe  I  can  find  in  the  declared  purposes  in  the  preamble 
to  the  Taft-Hartley  Act  the  very  phrase,  "stabilization  of  competitive 
wage  rates." 

Senator  Smith.  Well,  I  am  not  raising  this  point.  I  am  raising  it 
simply  to  point  out 

Secretary  Tobix.  Senator,  I  would  like  to  read  this  in  the  preamble 
of  the  Taft-Hartley  Act.  No  doubt  the  steel  workers'  union  is  of 
the  belief  that  the  same  wage  rate  should  be  paid  for  comparable  work 
in  the  whole  of  the  steel  industry. 

Senator  Smith.  Therefore,  you  follow  from  that  that  the  union 

Secretary  Tobtx'.  It  is  a  finding  that  the  inequality  of  bargaining 
power  aggi'avates  depressions  "by  depressing  wage  rates  and  the  pur- 
chasing ]iower  of  wage  earners  in  industry  and  by  preventing  the 
stal)ilization  of  competitive  wage  rates  and  working  conditions  within 
and  between  industries."  So  the  steel  workers'  union  in  doing  that 
is  working  strictly  in  accordance  with  the  declaration  of  purposes 
of  Taft-Hartley. 
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Senator  Smith.  Well,  now,  just  a  minute.  I  don't  think,  Mr.  Secre- 
tary, yon  caught  the  meaning  of  my  question  at  all.  I  gave  that  as 
an  illustration  of  what  can  happen  on  the  deprivation  of  the  right  of 
the  small  employer  to  talk  across  the  table  with  his  own  employees. 
That  is  what  you  are  saying. 

Secretary  Tobin.  No. 

Senator  Smith.  You  are  saying  that  a  Nation-wide  industry  set-up 
like  that  closes  the  mouth  of  a  little  employer  in  my  State  who  isn't 
even  a  branch  except  under  the  recent  situation,  because  the  union 
is  the  same  union  that  is  Nation-wide  in  Big  Steel.  The  little-industry 
fellow  in  my  State  can't  bargain  at  all  under  this  regulation. 

Secretary  Tobin.  Well,  they  can  and  they  do  bargain,  but  probably 
except  on  the  question  of  wage  rates,  and  on  wage  rates  the  steel- 
workers'  union  wants  a  standard  throughout  the  country,  and  as  I 
said,  here  is  the  declared  purpose  in  the  Taft-Hartley  law  to  stabilize 
wage  rates  within  and  between  industries. 

Senator  Smith,  The  Government  of  the  United  States,  if  the  law 
you  are  proposing  is  passed,  is  compelled  to  take  the  position  that  the 
little  employer  in  my  State  can't  bargain  with  his  own  people  on  any 
subject  that  may  come  up.    He  is  foreclosed  from  bargaining. 

That  is  all  we  were  aiming  at  in  drafting  this  provision  of  the  Taft- 
Hartley  Act,  that  the  union  should  be  compelled  to  bargain,  as  well 
as  the  employer.    The  employer  is  compelled  to  bargain. 

Now,  that  certainly  is  a  one-sided  approach,  and  it  certainly  is 
breaking  down  that  intimacy  between  employer  and  the  employee  that 
I  think  is  vital  to  the  proper  set-up  of  our  labor  relations  in  America. 

Secretary  Tobin.  Well,  Senator,  I  cited — I  don't  know  if  you  were 
here  this  morning — in  the  18  months  Taft-Hartley  has  been  on  the 
books,  to  my  knowledge  just  two  cases  have  arisen.  They  both  arose 
over  the  closed  shop,  and  I  think  in  one  instance  or  both  the  em- 
ployees did  not  want  to  have  a  contract  in  order  to  continue  without 
written  contract  the  same  working  conditions  they  had  before,  which 
would  possibly  have  been  in  violation  of  the  Taft-Hartley  law,  and  if 
this  bill  is  enacted — we  didn't  feel  it  was  necessary  in  this  respect 
because  the  closed  shop  raised  both  issues,  and  the  closed  shop  probably 
would  be  declared  legal.  It  will  be  declared  legal  if  this  act  is  passed 
in  its  present  form,  and  it  is  amazing  that  in  18  months  despite  the 
fact  Taft-Hartley  was  on  the  books,  to  my  knowledge  there  were  only 
two  cases  decided  by  the  Board  involving  the  refusal  of  employees  to 
bargain. 

Senator  Smith.  Well,  it  came  to  the  attention  of  the  Board,  but  there 
are  lots  of  cases  where  I  have  been  told  that  this  provision  in  the  law 
has  improved  the  relationship  between  the  employer  and  employee 
in  the  little  shops  where  they  didn't  dare  talk  to  them  before.  That 
has  just  come  to  me  as  a  Senator  here  from  people  in  my  State. 

I  think  it  is  well  worth  your  consideration  before  you  take  that  pro- 
vision out.  You  want  to  improve  the  relationship  l3etween  employer 
and  employee,  and  you  are  saying  under  certain  conditions  they  can't 
bargain  unless  the  union  wants  to.  Nothing  doing.  I  think  that  is 
a  mistake. 

Now  I  just  want  to  ask  you  another  question  here.  Do  you  agree 
with  the  position  taken  by  our  good  friend  Mr.  Paul  Herzog  yester- 
day that  the  functions  of  prosecutor  and  judge  should  be  in  the 
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Xatioiiiil  Labor  Tvelations  Board,  both  those  functions,  ot  do  you 
feel  that  the  functions  should  be  separate? 

Secretary  T(»hix.  I  feel  that  it  should  follow  the  procedures  of  the 
Administrative  Procedure  Act  which  is  to  be  found  in  all  other  quasi- 
judicial  boards  in  the  Government  excepting  the  National  Labor 
Kelations  Board.  I  could  cite  you  many  cases  in  which  the  General 
Counsel  has  been  sittino;  as  both  o:ran(l  jury  and  judo;e,  and  many 
cases  did  not  o-et  through  to  the  Board  for  consideration  that  would 
have  if  theie  had  been  under  the  Board  and  within  the  Board  a  sep- 
aration of  the  ireneral  counsel  from  the  Board. 

Senator  S:mitii.  But  T  don't  think  it  is  covered  in  the  Wagner  Act 
itself.  I  think  under  the  Wagner  Act  the  Board  was  prosecutor  and 
judge  both.     I  think  that  is  one  thing  we  tried  to  correct. 

Maybe  an  administrative  act  may  cover  that,  but  certainly  in  the 
Wagner  Act  which  you  are  trying  to  restore  by  legislation,  that  pro- 
vision does  not  exist. 

Secretary  Tobin.  Well,  you  have  got  your  Administrative  Pro- 
cedure Act  which  will  take  care  of  the  condition,  and  that  is  the  way 
it  will  be  set  up  automatically  if  this  proposed  bill  is  passed. 

Senator  Smith.  I  hope  it  will.  I  want  to  give  study  to  that.  I  hope 
it  will. 

One  word  more  and  I  am  through.  I  am  not  clear  in  my  own  mind  as 
to  why  you  left  out  any  reference  to  welfare  funds.  My  question  is 
this :  It  seems  to  me  that  welfare  funds  are  in  the  same  class  with 
any  trust  funds.  I  look  upon  welfare  funds  as  funds  set  up  for  the 
benefit  of  all  the  individual  employees  in  the  group,  and  it  seems  to 
me  that  if  we  are  going  to  have  those  large  funds  collected  by  pay 
roll  deductions,  and  contributions  by  the  employers,  we  should  look 
u])on  them  as  we  do  any  other  trust  fund  where  we  do  legislate  to 
control  in  some  way  how  those  funds  should  be  administered. 

Now  the  Taft-Hartley  provision  may  not  have  been  right.  I  am 
not  arguing  that,  but  why  did  you  leave  out  any  reference  to  the  pro- 
tection of  individual  employees  with  regard  to  these  trust  funds  that 
they  have  contributed  to? 

Secretary  Toiux.  Because  we  feel  it  should  be  left  to  free  collective 
bargaining.  I  further  said  to  you  that  if  you  felt  there  should  be  pro- 
tection to  the  fund,  which  you  will  not  find  in  the  Taft-Hartley  Act, 
which  only  provides  that  the  fund  cannot  be  administered  by  the 
employees,  you  should  give  consideration  to  that  problem,  not  in  this 
labor  law.  but  in  another  piece  of  legislation  in  order  to  insure  the 
proper  supervision  of  those  funds.  I  think  consideration  of  that 
problem  might  be  worthwhile  and  helpful. 

Senator  Smith.  Well,  you  agree  with  me  then  a  fund  like  that  is  a 
trust  fund  and  should  be  properly  controlled  to  protect  the  employees 
who  have  made  the  contributions  to  the  fund. 

Secretary  Tobix.  Definitely,  because  the  day  may  come  when  many 
of  these  workers  who  have  foi'ined  hopes  that  they  have  a  sound  fund 
may  discover  the  fund  to  be  unsound.  Great  higli  hopes  that  are  held 
today  may  prove  to  be  empty  hopes  in  the  years  to  come,  but  I  don't 
think  it  belongs  in  the  Labor  Act.    I  think  it  belongs  in  a  separate  law. 

Semitor  Smith.  That  is  all  I  have,  Mr.  Chairnuin. 

The  Chaikman.  Are  there  any  other  questions? 

(No  response.) 
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The  Chairman.  Thank  you  again.  ]Mr.  Secretary.  We  appreciate 
your  coming. 

Senator  Pepper.  Mr.  Secretary,  you  made  a  fine  statement. 

Secretary  ToBiisr.  Thank  j^ou.  Senator. 

Senator  SMrrH.  Mr.  Secretary.  I  want  to  thank  you  also.  I  appre- 
ciate your  patience  here  in  helping  us  out. 

Secretary  Tobtn.  Thank  you,  Senator. 

( Subsequently  the  Secretary  of  Labor  addressed  the  chairman  as 
follows :) 

Depabtment  of  Labor, 
Office  of  the  Secretaet, 
Washington,  February  23,  1949. 
Hon.  Elbert  D.  Thomas, 

Chairman,  Senate  Committee  on  Labor  and  Public  Welfare, 
United  States  Senate,  Washington,  D.  C. 
Dear  Senator  Thomas  :  I  am  transmitting  herewith  for  inclusion  in  the 
record  of  the  hearings  before  your  committee  on  your  amendments  to  your  bill, 
S.  249.  entitled  "National  Labor  Relations  Act  of  1949,"  memoranda  documenting 
the  16  objections  to  the  provisions  of  the  Labor-Management  Relations  Act,  1947, 
to  which  I  referred  in  my  statement  on  January  31,  1949.  As  you  will  recall,  per- 
mission was  granted  me  during  the  course  of  my  testimony  to  file  this  supple- 
mentary material  at  a  later  date. 

I  would  appreciate  it  if  you  would  arrange  to  have  these  memoranda  appear 
in  the  record  of  the  hearings  immediately  following  my  testimony. 
Yours  very  truly, 

Maurice  .J.  Tobin, 
Secretary  of  Labor. 

Point  I.  Union  SEcrRiTY ;  The  Closed  Shop 

"The  Taft-Hartley  Act's  ban  upon  the  closed  shop  has  resulted  in  the  outlawing 
of  collective  bargaining  agreements  which  had  been  mutually  beneficial  to  both 
labor  and  management  and  had  assisted  in  the  maintenance  of  industrial  peace 
for  a  period  of  over  100  years.  At  the  time  the  act  was  passed  more  than  11.- 
000,000  workers  were  covered  by  union  security  agreements.  Not  only  was  the 
closed  shop  outlawed,  but  restrictions  were  put  upon  union-shop  agreements. 
The  elections  called  before  union-shop  contracts  can  be  consummated  are  waste- 
ful and  useless.  They  have  merely  demonstrated  the  overwhelming  preference 
of  worlvers  for  this  form  of  security.  In  about  97  percent  of  such  elections  the 
workers  chose  a  union  shop." 

Section  8  (a)  of  the  National  Labor  Relations  Act,  as  amended  by  the  Labor 
Management  Relations  Act,  1947,  provides  that  it  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

"(3)  By  discrimination  in  regard  to  hire  or  tenure  of  employment  or  any  term 
or  condition  of  employment  to  encourage  or  discourage  membership  in  any  labor 
organization.  Frot:ided.  That  nothing  in  this  act,  or  in  any  other  statute  of  the 
United  States,  shall  preclude  an  employer  from  making  an  agreement  with  a  labor 
organization  (not  established,  maintained,  or  assisted  by  any  action  defined  in 
section  8  (a)  of  this  Act  as  an  unfair  labor  practice)  to  require  as  a  condition  of 
employment  membership  therein  on  or  after  the  30th  day  following  the  beginning 
of  such  employment  or  the  effective  date  of  such  agreement,  whichever  is  the 
later,  (i)  if  such  labor  organization  is  the  repi'esentative  of  the  employees  as 
provided  in  section  9  (a),  in  the  appropriate  collective-bargaining  unit  covered  by 
such  agreement  when  made:  and  (ii)  if,  following  the  most  recent  election  held 
as  provided  in  section  9  (e)  the  Board  shall  have  certified  that  at  least  a  majority 
of  the  employees  eligible  to  vote  in  such  election  have  voted  to  authorize  such 
labor  organization  to  make  such  an  agreement:  Provided  further.  That  no  em- 
ployer shall  justify  any  discrimination  against  an  employee  for  nonmembership 
in  a  labor  organization  fa)  if  he  has  reasonable  grounds  for  believing  that  such 
membership  was  not  available  to  the  employee  on  the  same  terms  and  conditions 
generally  applicable  to  other  members,  or  (b)  if  he  has  reasonable  grounds  for 
believing  that  membership  was  denied  or  terminated  for  reasons  other  than  the 
failure  of  the  employee  to  tender  the  periodic  dues  and  the  initiation  fees  uni- 
formly required  as  a  condition  of  acquiring  or  retaining  membership." 
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Section  S  (h)  of  the  act.  as  amended,  provides  that  it  shall  be  an  unfair  labor 
practice  for  a  labor  organizariou  or  its  agent — 

"(2)  To  cause  or  attempt  to  cause  an  employer  to  discriminate  against  an 
employee  in  violation  of  subsection  (a)  (3)  or  to  discriminate  against  an  em- 
ployee with  respect  to  whom  membership  in  such  organization  has  been  denied 
or  terminated  on  some  groTuid  other  than  his  failure  to  tender  the  periodic  dues 
and  the  initiation  fees  uniformly  required  as  a  condition  of  acquiring  or  retain- 
ing membership." 

I.    UXIOX    SECUUITY    t'NDEK    THE    TAFT-HARTLEY    ACT 

A.  The  nut  lire  of  these  provisions 

The  combined  effect  of  sections  8  (a)  (3)  and  8  (b)  (2)  is  to  render  unen- 
forceable agreements  for  a  closed  shop  ( under  which  an  employer  may  hire  only 
members  of  the  contracting  union)  and  to  permit  lesser  forms  of  union  security 
agreements  only  if  the  National  Labor  Relations  Board  has  certihed,  ou  the 
basis  of  an  election,  that  a  majority  of  the  employees  in  the  bargaining  unit 
favor  such  a  contract.  The  contract  must  also  allow  new  employees  30  days 
in  which  to  become  union  members.  It  cannot  require  the  employer  to  refuse 
to  hire  or  to  discharge  an  employee  for  noumembership  in  the  union  except  for 
nonpayment  of  initiation  fees  and  dues.  If  the  employer  who  is  oj^erating  under 
a  union  security  contract  has  "'reasonable  grounds"  for  believing  the  employee's 
union  membership  was  denied  or  terminated  for  any  other  reason,  he  cannot 
discharge  that  employee  merely  for  uonmembership. 

B.  Disruptive  effect  of  these  provisions 

1.  Uselessness  of  union-shop  voting  procedure. — The  uselessness  of  the  election 
procedures  specified  in  the  act  for  determining  whether  the  employees  of  a  parti- 
cular employer  wish  a  union  security  contract  is  amply  demonstrated  by  the  fact 
that  the  union  shop  has  been  favored  in  approximately  9S.2  percent  of  the  elec- 
tions conducted  since  the  effective  date  of  the  Taft-Hartley  Act  (report  of  major- 
ity. Joint  Labor-Management  Committee,  December  31,  1948,  p.  49). 

The  majority  of  the  Joint  Labor-Management  Relations  Committee  in  its 
December  1948  report  takes  cognizance  of  the  tremendous  expense  to  the  Gov- 
ernment of  such  elections  (estimated  at  about  40  cents  per  vote  for  the  2.457.352 
employees  who  voted  during  approximately  1  year)  ;  the  tremendous  operating 
burden  placed  upon  the  staff  of  the  agency  conducting  the  elections  (e.  g..  in  May 
1948  there  were  4.420  elections ;  although  the  number  was  reduced  in  September 
1948,  the  total  was  still  2.340)  ;  and  the  impracticability  of  conchicting  such  elec- 
tions in  industries  where  employment  is  intermittent,  e.  g.,  the  building  and  con- 
struction industry.  The  majority,  therefore,  recommended  elimination  of  the 
union-shop  authorization  vote  but  insertion  of  a  provision  permitting  a  vote  to 
rescind  authority  for  a  union  security  contract  where  one  already  is  in  existence 
( Rept.  No.  98(5.  December  31,  1948,  p.  49) . 

2.  Upset  long-ehtaWished  and  peaceful  collective-hargaining  7-clationship. — 
According  to  studies  made  by  the  Bureau  of  Labor  Statistics  at  the  time  the 
Labor-Management  Relations  Act  was  passed,  more  than  11.000,000  of  the  14.800,- 
000  workers  employed  under  conditions  determined  by  written  collective-bargain- 
ing agreements,  or  over  75  percent,  were  covered  by  some  form  of  union  security 
agreement.  Of  these,  nearly  5.000.000  were  employed  under  a  closed  shop  or  a 
union  shop  with  preferential  hiring,  which  is  substantially  the  same  (Bureau 
of  Labor  Statistics,  Extent  of  Collective  Bargaining  and  Union  Recognition,  1946). 

The  closed-shop  system  originated  with  the  British  guilds.  It  was  transplanted 
to  America  as  early  as  the  seventeenth  century. 

The  system  originated  and  prevailed  in  trades  and  industries  in  which  special 
crafts  requiring  high  skills  and  long  years  of  training  predominated.  Tradi- 
tionally, there  has  been  coupled  with  it  an  integi-ated  system  of  apprenticeship 
training  extending  over  a  period  of  years.  Thus,  the  closed  shop  is  found  to 
prevail  in  most  branches  of  the  printing  industry,  in  building  and  construction, 
and  in  bakeries.  Other  industries  placing  less  emphasis  on  crafts  and  training 
but  with  strong  and  firmly  established  unions,  where  the  closed-shop  form  of 
union  security  is  found,  include  the  manufacture  of  men's  and  women's  clothing, 
and  shipbuilding  (Bureau  of  Labor  Statistics,  Union  Security  Provisions  in  Col- 
lective Bargaining  (1947)  ;  Rev.  J.  L.  Toner,  The  Closed  Shop  (1942),  pp.  91,  92). 

That  the  closed  shop  has  resulted  in  exceptional  records  of  industrial  jteace  in 
these  industries  has  been  widely  recognized.  Notable  is  the  women's  clothing 
industry  with  380,000  members  in  the  International  Ladies  Garment  Workers 
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Union,  which  has  not  had  a  major  strike  since  1933  (see  hearings  of  Senate 
Committee  on  Labor  and  Pnblic  Welfare,  80th  Cong.,  1st  sess.,  pp.  1332-1333). 
Best  known  of  all  perhaps  is  the  long  record  of  peaceful  labor  relations  established 
in  the  printing  industry  under  the  closed-shop  arrangements  of  the  International 
Typographical  Union.  The  majority  of  the  Joint  Conunittee  on  Labor-Manage- 
ment Relations  recognized  this  when  it  said  :  "The  International  Typographical 
Union  has  long  enjoyed  public  confidence  by  its  record  of  winning  gains  for  its 
members  while  maintaining  peaceful  relations  with  employers''  (S.  Rept.  No.  9S6, 
SOth  Cong.,  2d  sess.,  Mar.  15,  1948,  p.  27). 

An  outstanding  example  of  the  disruptive  effect  of  the  closed-shop  ban  of  the 
Labor-Management  Relations  Act  of  1947  is  presented  in  the  case  of  the  Inter- 
national Typographical  Union.  This  union  attempted,  after  passage  of  the  act, 
to  preserve  union  security  arrangements  with  employers  in  the  printing  industry. 
The  result  was  the  filing  of  18  charges,  9  complaints,  1  injunction  suit,  and  2 
damage  actions  against  the  union,  and  participation  by  the  union  in  8  strikes. 

That  employers  find  the  closed  shop  to  theii-  advantage  has  been  long  recog- 
nized.   A  newspaper  employer  in  St.  Paul,  Minn.,  has  written  as  follows: 

"In  many  industries  the  closed  shop  has  existed  for  decades  and  has  practically 
become  incorporated  in  the  structure  and  operating  conditions  of  those  industries. 
This  is  notably  true  in  most  branches  of  the  printing  industry.  For  example, 
most  metropolitan  newspapers,  including  this  one,  have  closed-shop  agreements 
covering  the  mechanical  departments  of  the  plant. 

"Why  should  it  be  illegal  or  against  public  policy  for  a  newspaper  or  a  printing 
plant  to  make  a  contract  whereby  it  designates  a  union  at  its  agent  to  siipply  it 
with  qualified  printers  *  *  *  it  seems  to  be  a  subject  that  should  be  left  to 
voliuitary  agreement  *  *  *  between  the  employer  and  the  (union)."  (Edi- 
torial, the  Pioneer  Press,  Dec.  10,  1946.) 

In  an  investigation  of  the  closed  shop  made  just  before  the  war,  the  National 
Industrial  Conference  Board,  an  employers'  organization,  found  that  employers 
with  practical  experience  with  a  closed  shop  found  that  it  "places  the  union  in  a 
better  position  to  keep  its  agreement,  eliminates  coercing  of  employees,  *  *  * 
gives  employees  greater  feeling  of  responsibility  and  interest  in  their  jobs 
*  *  *  makes  it  possible  to  hold  the  union  responsible  for  the  action  of  its 
members"  (NICB,  Studies  in  Personnel  Policy,  No.  12,  March  19.39). 

Another  employer  has  said : 

"The  effect  on  workers  of  a  closed  shop  is  an  immediate  improvement  in  morale. 
They  at  once  recognize  that  management  has  wholeheartedly  accepted  them  as 
a  partner    *    *    *. 

"Responsibility  is  definitely  fixed  on  and  assumed  by  the  union  for  discipline, 
full  production,  effective  cooperation  with  management"  ( Should  the  Closed  Shop 
Be  Outlawed,  H.  I.  Buschsbaum,  president,  S.  Buschsbaum  Co.,  Modern  Industry, 
vol.  13,  Feb.  15,  1947,  p.  112). 

3.  Permits  State  union  securiti/  prohihitionfi  to  operate  in  Federal  field. — 
The  union  security  question  is  further  complicated  by  section  14  (b)  of  the  act, 
which  provides  that  State  laws  are  to  govern  union  security  agreements  even 
with  respect  to  employees  in  interstate  industries.  As  pointed  out  in  the  discus- 
sion of  that  section  elsewhere,  the  number  of  States  which  prohibit  not  only  a 
closed  shop  but  all  other  forms  of  union  security  provisions,  has  been  increasing. 
Section  14  (b)  encourages  further  extension  of  such  prohibitions.  Therefore, 
while  only  the  closed  shop  is  banned  by  sections  8  (a)  (8)  and  8  (b)  (2)  with 
which  we  are  dealing,  the  potential  effect  of  section  14  (b)  can  well  be  the 
elimination  of  many  other  types  of  union  security  arrangements  in  the  future  in 
many  of  the  States. 

4.  Interferenee  icifh  internal  affairs  of  avion s  aiid  destntetion  of  union  disci- 
pline.— As  already  pointed  out,  sections  8(a)  (3)  and  8  (b)  (2)  permit  an  em- 
ployer to  refuse  to  hire  or  discharge  an  employee  for  nonmembei'ship  in  the 
imion  even  where  a  union  security  contract  requires  membership  in  the  union, 
only  if  the  employee  has  been  refused  admittance  into  or  expelled  from  the  union 
for  nonpayment  of  dues  or  initiation  fees. 

These  provisions,  which  have  the  effect  of  interfering  with  a  union's  i-egulation 
of  its  own  internal  affairs,  render  the  unions  powerless  to  impose  effective  c<m- 
ditions,  qualifications,  or  responsibilities  upon  their  membership  except  with 
respect  to  payment  of  dues  and  initiation  fees.  Union  dues  and  fees  are  in  turn 
regulated  by  section  8  (b)  (5)  which  makes  it  an  unfair  labor  practice  for  a 
union  to  fix  dues  and  fees  found  to  be  excessive  by  the  National  Labor  Relations 
Board.  They  in  effect  render  illusory  the  guarantee  contained  in  section  8  (b) 
(1)    (which  proliibits  a  union  from  restraining  or  coercing  employees  in  the 
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exercise  of  their  rights)  that  "the  ri^ht  of  a  hibor  orsfanizatiou  to  prescribe  its 
own  rules  witli  resjiect  to  tlie  acquisition  or  retention  of  membership  therein" 
sliall  not  l)e  impaired. 

I'nder  tlie  'I'afl-Hardey  Ad.  tlie  price  which  the  union  must  pay  for  its  illusory 
security  under  a  union-sh(ip  contract  is  the  relinquishment  of  the  disciplinary 
i^aiictions  by  which  it  is  enabled  to  maintain  its  existence  and  its  etfectiveness 
<is  an  organization. 

II.    I'NIO.X    SECURITY   UNDKR  THE,   WAGNER  ACT 

A.  Suiiiinitnj  of  the  M'oinicr  Act  in-ovialoiis 

The  Wagner  Act  did  not  require  closed  shop  or  other  types  of  union  security 
iigreements.  It  merely  permitted  them  if  the  labor  organization  concerned  was 
not  company-assisted  or  dominated  within  the  meaning  of  the  act  and  if  it  was 
the  duly  certitied  collective  bargaining  representative  of  the  majority  of  the 
employees  in  an  appropriate  unit  at  the  time  of  consunnnation  of  the  con- 
trai-t.  Discharges  for  failure  to  join  or  maintain  memliership  In  a  labor  o)-gani- 
zation  were  unfair  labor  practices  unless  made  pursuant  to  the  terms  of  a  valid 
closed-  or  union-shop  contract  which  met  the  requirements  of  the  act.^ 

B.  I'rotvction  of  the  ri(jJit>i  of  individuuls  under  the  Wagner  Act 

The  Board  held  in  numerous  cases  that  a  closed-shop  contract  could  not  be 
utilized  to  interfere  with  the  right  of  employees  to  select  a  new  bargaining  repre- 
sentative." 

///  Matter  of  Moiixi'iir  Honi  Wiuex.  Ltd.  (44  N.  L.  K.  B.  i:UO),  the  Board  held 
that  an  employee  could  not  be  discharged  pursuant  to  a  closed-shop  contract 
when  he  had  been  denied  membership  in  the  contracting  union. 

//(  Matter  of  Capital  Citii  Va)tdi/  Coth'/xinij  (71  N.  L.  R.  B.  447),  nonunion  em- 
ployees, as  well  as  union  members,  who  were  found  to  have  been  discriminated 
against  by  an  emploj-er  were  held  entitled  to  relief. 

In  Matter  of  Eureka  Vacuum  Cleaner  Coiupanii  (69  NLRB  <S7S)  and  G.  E.  X-raij 
Corporation  (  7()  XLKi;  (i4),  the  discharge  of  employees  who  had  resigned  from 
the  union  during  the  escape  period  provided  for  in  a  maintenance  of  membership 
agreement  was  held  to  be  an  unfair  labor  practice  and  the  employees  concerned 
Avere  held  to  he  entitled  to  reinstatement. 

Although  under  the  Wagner  Act  the  Board  was  not  authorized  to  proceed 
directly  against  unions,  certiiication  as  exclusive  bargaining  representative  was 
deined  on  ;i  showing  of  membership  cards  and  election  ordered  wliere  proof  was 
■offei-cd  of  intimidation  or  coercion  b,v  unions  in  obtaining  the  cards. ^ 

III.    PItoTECTION     OF    IIIOHTS    OF    INDIVIDUALS    DY    THE    COURTS    IRKESPECTIVE    OF    THE 

WAGXER    ACT 

A  long  line  of  cases  in  which  the  courts  have  reviewed  union  discipline  of 
members  now  airpears  to  establish  substantial  judicial  protection  of  the  rights 
of  union  menib'.'rs  against  arbitrary  union  action.' 

The  courts  e:srend  tliis  protection  by  applying  three  standards  of  procedural 
n\\(\  substantive  due  process,  the  right  to  a  fair  trial,  equal  protection  under  the 
laws,  and  freedom  of  individual  expression.'^ 

These  cases  have  held,  for  example,  that  a  union  law  proliibiting  the  distribu- 
tion of  circulars  witliin  the  union  was  void,  and  that  threatened  expulsion  of 
membei-s  who  violated  the  jjrohibition  by  issuing  leatiets  charging  the  national 
■ollicers  with  hnancial  niismaii.-igement  would  be  cTijoined  ( Ediiiiiif/toii  v.  Hall,  14S 
S.  K.  4(i:i   (<!a.  IU'2U)).     However,  courts  have  upheld  union  disciplinary  action 


^  fnfciiititiiDKiI  Axsocialiftii  of  }f(iihii)i.sts  v.  A'.  /,.  R.  B.  (."311  T".  S.  72)  :  -V.  L.  R .  H.  v. 
r.hitiir  Vticiniin  Clciniinii  Coiniiaiu/  (:;i.->  U.  S.  (>85 )  :  I'illshiini  Millx.  Inc.  (74  X.  L.  K.  I!, 
m:;)  :  fliil/jxliotlfit'  ('(,1,1,1  r  I'roihicts  ('i,rii.  (m  N.  L.  K.  B.  (iSO). 

-In  Matter  of  RiitUniil  Court  Ounvrs.  Inc.  (44  N.  L.  R.  H.  587)  :  Farjtirdo  Drrclojnncnt 
Co.  (7(;  X.  L.  K.  P..  r»5(>)  :  E.  L.  lirucc  Co.  (75  X.  L.  K.  H.  522)  :  Eaton  Mfo.  Co.  (7<!  X.  L. 
R.  H.  2f;i  »  :  Lt'iris  Mricr  Co.  (T.S  X.  L.  R.  B.  520:  C.crnUlinc  Xorrlti/  Comixnni  (74  X.  L. 
R.  B.  150.S)  :  Rheem  Mf().  Co.   (70  X.  L.  U.  P..  57|  :  niira.stccl  Co.   (78  X.  L.  R.  B.  941). 

' /h  Matter  of  Fi.>iher  1iO(iii  Cor/i.  (7  X.  I,.  R.  P..  1088)  :  Armour  d-  Co.  (15  X.  L.  R.  B. 
208). 

'  .Tnspiih  KoviKT.  The  Legal  Protection  of  Civil  Liberties  Within  Unions  (Wis.  Law 
Rev..  .lanuiiry  1!»4S). 

^  Brirhlaiiir.s.  Plasterers  and  Stonemasonx  Local  ."i!)  v.  liouen  (183  X^.  Y.  S.  855  (1920))  : 
Local  Xo.  7.  HrirlUlyers.  Masons  and  Plasterers  v.  lioircn  (27S  Fed.  271  (1922))  ■  [hdon 
V.  ^Vallace  ( Hi5  X.  E.  <iS  Hnd..  1929)):  Spai/d  v.  RiiiiiiiK/  Rork  Lod'/e  (li:',  Atl  70 
<Penna.,  1921))  :  .St.  Louis  rf  &'.  \V .  Ry.  Co.  v.  TliompKon  (li;',  S.  W.  144   (Tex     1909)) 
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npon  a  finding  that  there  was  a  fair  trial  and  substantial  evidence  to  support  the 
action  (Love  v.  Brotherhood  of  Locomotive  Engineers,  215  S.  W.  602  (Ark.  1919)  ; 
Proh  V.  Whitney,  62  N.  E.  (2d)  744  (Ohio  1945) ).  One  court  set  aside,  for  lack 
of  a  hearing,  the  expulsion  of  several  locals  vphich  were  penalized  because  they 
disagreed  over  policy  with  the  regional  representative  of  the  parent  union  (CoiV  v. 
United  Brotherhood  of  Carpenters,  69  P.  (2d)  148  (Wash.  1937)).  The  New 
York  courts  have  held  that  there  must  be  substantial  evidence  to  support  expulsion 
on  charges  of  libel  or  slander  of  officers,  and  that  mere  criticism  of  the  officers 
is  not  substantial  enough  to  justify  expulsion  (Polin  v.  Kaplan,  111  N.  E.  833 
CN.  T.  1931)  ;  Shapiro  v.  Brennan,  199  N.  E.  515  (N.  Y.  1935)  ;  Koukly  v.  Weber, 
277  N.  Y.  S.  39  (1935 ;  KouUy  v.  Canavan,  277  N.  Y.  S.  28  (1935) ) . 

As  Prof.  Robert  Hale  of  Columbia  University  Law  School  has  so  aptly  said : 

"If  (a  worker)  belongs  to  a  union  in  a  closed  shop  industry,  it  is  perfectly  true 
he  has  no  freedom  to  work  without  being  a  member  of  the  union,  hut  he  has  a 
little  more  freedom  througii  the  brotherhood  of  his  union  against  the  restraint 
imposed  upon  him  by  the  employer    *    *    *. 

"If  he  is  sub.iect  to  be  governed  by  the  rules  of  his  union,  he  presumably  has  a 
little  more  control  over  what  those  rules  are  than  if  he  is  governed  solely  by  the 
rules  laid  down  by  his  employer"  (Hearings  before  Senate  Committee  on  Educa- 
tion and  Labor  on  S.  296,  73d  Cong.,  2d  sess..  p.  51  (1934) ). 

A  unanimous  report  to  the  Governor  of  Massachusetts  by  a  tripartite  group  of 
nine  outstanding  citizens  of  that  State  appointed  by  the  Governor  recommended 
that  the  closed  shop  not  be  prohibited  : 

"The  committee  believes  that  the  closed  shop,  the  union  shop,  and  maintenance 
of  membership  should  be  matters  for  collective  bargaining.  The  committee,  there- 
fore, does  not  recommend  that  the  closed  shop  be  prohibited  in  the  Commonwealth 
of  Massachusetts.  The  closed  shop  and  the  union  shop  are  well-establislied  insti- 
tutions in  many  industries  and  serve  useful  purposes.  In  the  absence  of  a  closed 
shop  or  union  shop  it  becomes  possible  to  accept  the  benefits  of  a  trade  union  with- 
out bearing  a  share  of  the  cost  of  maintaining  the  union  and  the  cost  of  adminis- 
tering the  agreement  which  the  union  has  negotiated,  and  to  shirlv  the  responsi- 
bility of  participating  in  the  affairs  of  the  union.  Furthermore  the  closed  shop 
and  the  union  shop  mean  that  all  members  in  the  bargaining  unit  belong  to  the 
union  and  have  an  opportunity  to  participate  in  its  affairs.  This  helps  the  union 
to  become  more  representative  of  the  people  in  the  bargaining  unit."  (Report  of 
the  Governor's  labor-management  committee,  H.  Doc.  No.  1875.  the  Commonwealth 
of  Massachusetts. ) 

Point  2.  Emphasis  on  the  Use  of  Injunctions  in  Labor  Disputes 

"The  Taft-Hartley  Act  places  special  emphasis  on  the  use  of  injunctions  to 
settle  labor  disputes.  The  evils  of  the  labor  injunction  were  recognized  by  the 
Congress  in  the  Norris-LaGuardia  Act.  It  is  unnecessary  for  me  to  repeat  here 
what  has  so  often  been  said  concerning  the  abuses  which  arose  in  the  past  from 
the  frequent  use  of  labor  injunctions.  Under  the  Taft-Hartley  law.  for  example, 
the  Board  is  under  a  mandatory  duty  to  seek  injunctions  against  unions  in  all 
cases  involving  secondary  boycotts,  including  those  for  perfectly  legitimate  objec- 
tives, such  as  the  protection  of  labor  standards.  In  no  case  is  it  mandatory  that 
the  Board  seek  injunctions  against  employers." 

Injunctive  proceedings  are  directed  or  authorized  in  labor  disr)utes  under  the 
Labor  Management  Relations  Act.  1947.  in  at  least  four  different  types  of 
situations : 

(a)  Under  section  10  (j)  of  the  National  Labor  Relations  Act.  as  amended  by 
the  Labor  Management  Relations  Act,  the  National  Labor  Relations  Board  is 
authorized,  upon  issuance  of  a  complaint  charging  that  anyone — employer,  labor 
organization,  or  individual — has  engaged  in  any  unfair  labor  practice  as  defined 
in  the  act : 

"*  *  *  to  petition  any  district  court  of  the  United  States  (including  the  Dis- 
trict Court  of  the  United  States  for  the  District  of  Columbia),  within  any  district 
wherein  the  unfair  labor  practice  in  question  is  alleged  to  have  occurred  or  wherein 
such  person  resides  or  ti'ansacts  business,  for  appropriate  temporary  relief  or 
restraining  order.  Upon  the  filing  of  any  such  petition  the  court  shall  cause  notice 
thereof  to  be  served  upon  such  person,  and  thereupon  shall  have  jurisdiction  to 
grant  to  the  Board  such  temporary  relief  or  restraining  order  as  it  deems  just 
and  proper." 
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By  agreement  between  the  Board  and  the  independent  general  counsel  provided 
for  in  the  act,  this  authority  has  been  delegated  to  the  general  counsel  (Code  of 
Federal  Kegulations,  title  29,  ch.  2,  sec.  201.2). 

(h)  With  respect  to  the  union  unfair  labor  practices  of  engaging  in  so-called 
se<'ondary  boycotts  as  broadly  dehiied  in  tiie  act,"  the  regional  officers  of  the 
Board  are  required  if  they  have  "reasonable  cause  to  believe"  that  a  charge 
that  a  union  is  engaging  in  sucii  an  unfair  labor  practice,  to  seek  injunctive  re- 
lief in  tile  Federal  district  courts.     Section  10  (1)  provides: 

'•Whenever  it  is  charged  that  any  person  lias  engaged  in  an  unl'air  labor  prac- 
tice within  the  meaning  of  paragraph  (4)  (A),  (B),  or  (C)  of  section  8  (b),  the 
preliminary  investigation  of  such  charge  shall  be  made  forthwith  and  given 
l)ri(irity  over  all  other  cases  except  cases  of  like  character  in  the  oflSce  where  it 
is  tiled  or  to  which  it  is  referred.  If,  after  such  investigation,  the  officer  or 
regional  attorney  to  whom  the  matter  may  be  referred  has  reasonable  cause  to 
itelieve  such  charge  is  true  and  that  a  complaint  should  issue,  he  shall,  on  behalf 
of  the  Board,  i)etition  any  district  court  of  the  United  States  (including  the 
District  Court  of  the  United  States  for  the  District  of  Columbia)  within  any 
district  where  tlie  unfair  labor  practice  in  question  has  occurred,  is  alleged  to 
have  occurred,  or  wherein  such  person  resides  or  transacts  business,  for  appro- 
priate injunctive  relief  pending  tlie  final  adjudication  of  the  Board  with  respect 
to  such  matter.  Uiwn  the  filing  of  any  such  petition  the  district  court  shall  have 
jurisdiction  to  grant  such  injunctive  relief  or  temporary  restraining  order  as  it 
(ieenis  just  and  proper,  notwithstanding  any  other  provision  of  law:  Provided 
further,  That  no  temporary  restraining  order  shall  be  issued  without  notice  unless 
a  petition  alleges  that  substantial  and  irreparable  injury  to  the  charging  party 
will  be  unavoidable  and  such  temporary  restraining  order  shall  be  effective  for 
no  longer  than  five  days  and  will  become  void  at  the  expiration  of  sucli  period. 
Upon  filing  of  any  such  petition  the  courts  shall  cause  notice  thereof  to  be  served 
upon  any  i)erson  involved  in  the  charge  and  such  pei'son,  including  the  charging 
party,  shall  be  given  an  opportunity  to  appear  by  counsel  and  present  any 
relevant  testimony:  Provided  further.  That  for  the  purposes  of  this  subsection 
district  courts  shall  be  deemed  to  have  jurisdiction  of  a  labor  organization  (1)  in 
the  district  in  which  such  organization  maintains  its  principal  office,  or  (2)  in 
any  district  in  which  its  duly  authorized  officers  or  agents  are  engaged  in  pro- 
moting or  protecting  the  interests  of  employee  members.  The  service  of  legal 
proces,s  upon  such  officer  or  agent  shall  constitute  service  upon  the  labor  organi- 
zjition  and  make  such  organization  a  party  to  the  suit.  In  situations  where  such 
relief  is  appropriate  the  in-ocedure  specified  herein  shall  apply  to  charges  with 
respect  to  .section  8  (b)   (4)   (D)." 

The  "relief"  provided  for  in  this  subsection  is  also  available  to  the  Board's 
regional  officers  "where  appropriate"  in  cases  in  which  charges  are  filed  that  a 
union  is  forcing  or  retpiires  an  employer  "to  assign  particular  work  to  employees 
in  a  particular  labor  organization  or  in  a  particular  trade,  craft,  or  class  rather 
than  to  employees  in  another  labor  organization  or  in  another  trade,  class,  or 
craft"  unless  the  employer  is  failing  to  conform  to  a  Board  certification  or  order 
as  to  the  bargaining  representative  for  such  employees. 

Under  section  3  (d)  of  the  act,  as  amended,  the  general  counsel,  not  the  Board, 
has  "general  supervision  *  *  *  over  the  officers  and  employees  in  the  regional 
offices." 

By  section  10  fh)  of  the  act,  as  amended,  the  Norris-LaGuardia  Antiinjunction 
Act  is  made  expressly  inapplicable  to  proceedings  for  "tempoi'ary  relief  or  a 
restraining  order"  brought  on  behalf  of  the  Board  in  the  types  of  situations  dis- 
cus.sed  in  this  paragraph  and  paragraph  (a)  above.     Section  10  (h)  provides: 

"When  granting  ai)propriate  temporary  relief  or  a  restraining  order,  or  making 
and  entering  a  decree  enforcing,  modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  an  order  of  the  Board,  as  provided  in  this 
section,  the  jurisdiction  of  courts  sitting  in  equity  shall  not  be  limited  by  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  e(iuity,  and  for  other  purposes',  approved  March  23,  1932 
(  U.  S.  C.  supp.  VII,  title  29,  sees.  101-115)." 

(c)  Under  section  208  of  title  II,  Labor  Management  Relations  Act,  there  is 
an  additional  provision  for  injunctions--in  the  case  of  "a  threatened  or  actual 
strike  or  lock-out  affecting  an  entire  industry  or  a  substantial  part  theref)f  en- 
gaged in  trade,  commerce,  transportation,  transmission,  or  communication  among 
the  several  States,  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 


•  For  discussion  of  secondary  boycotts  under  the  act,  see  the  discussion  under  point  14, 
Infra. 
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for  commerce"  which  will  "if  permitted  to  occur  or  to  continue,  imneril  tlie 
national  health  or  safety"  (sec.  206).  Following  appointment  by  the  President 
of  a  board  of  inquiry  in  any  such  case  and  receipt  by  him  of  its  report  which 
"shall  not  contain  any  recommendations,"  the  President  is  authorized  to — 

"*  *  *  Direct  the  Attorney  General  to  petition  any  district  court  of  the 
United  States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out 
or  the  continuing  thereof,  and  if  the  court  fiiuls  that  such  threatened  or  actual 
strike  or  lock-out — 

"(i)  Affects  an  entire  industry  or  a  substantial  part  thereof  engaged  in  trade, 
commerce,  transportation,  transmission,  or  communication  among  the  several 
States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods  for  com- 
merce ;  and 

"(ii)  If  permitted  to  occur  or  to  continue,  will  imperil  the  national  health  or 
safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or  the 
continuing  thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

"(b)  In  any  case,  the  provisions  of  the  Act  of  March  23,  1982,  entitled  'An 
Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  purposes',  shall  not  be  applicable. 

"(c)  The  order  or  orders  of  the  court  shall  be  subject  to  review  b.v  the  appro- 
priate circuit  court  of  appeals  and  by  the  Supreme  Court  upon  writ  of  certiorari 
or  certification  as  povided  in  sections  239  and  240  of  the  Judicial  Code,  as  amended 
( U.  S.  C,  title  29.  sees.  346  and  347) ." 

Injunctions  obtained  under  this  section  are  continued  in  effect  up  to  80  days, 
at  the  expiration  of  which  time  they  must  be  dissolved  regardless  of  whether  or 
not  the  laboi-  dispute  that  gave  rise  to  the  situation  calling  for  the  invocation 
of  injunctive  relief  is  settled  (sees.  209  (b)  and  210). 

(d)  Under  subsection  (e)  of  section  302  of  title  III,  Labor  Management  Rela- 
tions Act,  the  i)riivisions  of  the  Norris-LaGuai'diii  Anti-Injunction  Act  and  sec- 
tions 6  and  20  of  the  Clayton  Act  are  made  Inapplicable  to  actions,  including 
actions  by  private  parties,  to  enjoin  the  prohibitions'  against  payment  by  em- 
ployees to,  and  receipt  of  funds  by,  employee  representatives,  in  connection  with 
the  check-off  and  health  and  welfare  funds,  except  under  certain  limited  condi- 
tions which  are  specified  in  section  302   (c).     Section  302    (e)   pro/ides: 

"The  district  courts  of  the  United  States  and  the  United  States  courts  of  the 
Tei'ritories  and  possessions  shall  have  jurisdiction,  for  cause  shown,  and  sub- 
ject to  the  provisions  of  section  17  (relating  to  notice  to  opposite  party)  of  the 
.  Act  entitled  'An  Act  to  supplement  existing  laws  against  unlawful  restraints 
and  monopolies,  and  for  other  purposes',  approved  October  1."),  1914,  as  amended 
( IL  S.  C.  title  2.S,  sec.  381),  to  restiain  violations  of  this  section,  without  regard 
to  the  provisions  of  sections  6  and  20  of  such  Act  of  October  l.'t,  1914,  as  amended 
(U.  S.  C,  title  15,  sec.  17,  and  title  29,  sec.  52),  and  the  provisions  of  the  Act 
entitled  "An  Act  to  amend  the  Judicial  Code  and  to  define  and  limit  the  jurisdic- 
tion of  courts  sitting  in  equity,  and  for  other  purposes',  approved  March  23,  1932 
(U.  S.  C,  title  29,  sees.  101-115)." 

Under  section  301  (b)  of  title  III,  Labor  Management  Relations  Act,  it  is 
provided  that — 

"Any  labor  organiziition  which  represents  employees  in  an  industry  affecting 
commerce  as  defined  in  tliis  Act  *  *  *  jjj.^y  *  '  *  *  |jp  sued  as  an  entity 
and  in  behalf  of  the  employees  whom  it  represents  in  the  courts  of  the  United 
States     *     *     *." 

This  section  of  the  act  may  furnish  still  a  fifth  basis  for  injunction  proceed- 
ings, in  this  situation  in  actions  brought  by  private  parties,  to  restrain  labor 
organizations  from  violations  of  collective  bargaining  agreements. 

The  Joint  Committee  on  Labor-Management  Relations,  created  by  title  4  of 
the  Labor  Mnnagement  Relations  Act,  has  reported  **  that  during  the  period  from 
August  22,  1947,  when  the  amendments  to  the  National  Labor  Relations  Act 
made  l>y  that  act  became  effective,  fhrctugh  October  1948,  so-called  "discretion- 
ary" injunctions  under  section  10  (j)  of  the  act  were  sought  by  the  general 
counsel  on  behalf  of  the  Board  in  six  cases.  In  foin-  cases,  injunctions  were 
sought  against  activities  of  the  following  labor  organizations: 

American  Federation  of  Labor  (2)  : 

International  Typographical  Union," 

^  The  prohibitions  eontained  in  sec.  302  are  al.so  made  ininishable  liy  a  fine  of  not  more 
than  .fSlCOOO,  or  iniin-isonnieiit  for  not  more  than  1   .year,  or  both   (sec.  302   (d)  t 

**  Rept.  No.  98r).  jit.  :;.  Sotli  Coni;.,  lid  ses.s.,  p.  23. 

"  Evniis  V.  IntcniiitUinul  Tpijoi/rai'liicnl  Uuion  (  (D.  C,  S.  D.  Ind.),  76  F.  Siipp.  881  (in- 
junctive relii?f  sranted  ;  22  L.  R.  R.  :\I.  2576  (union  ad.indsed  in  contempt)  :  23  L.  R.  R.  M. 
2119  (union  purged  of  contempt) ). 
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American  Federation  of  Labor — Continued 

Amalgamated  Meat  Cutters  and  Butcher  Workmen  of  North  America.'" 
Independent  (2)  :  United  Mine  Woi-kers  of  America." 

In  two  ca.ses,  .section  10  ( j)  injunctions  were  sought  ajiaiu.st  employers,  namely  : 

Boeing  Airplane  Co.'" 

Gener.il  Motors  Corp.'' 
Information  submitted  to  the  Senate  Committee  on  Labor  and  Public  Welfare 
during  its  current  liearinss  on  S.  249  shows  that  the  provisions  of  section  10  (1) 
of  the  National  Labor  Relations  Act,  as  amendetl,  had  been  resorted  to  in  36 
cases  through  January  31,  194'J,  to  restrain  activities  of  labor  organizations  under 
sections  8  (b)  (4)  (A),  (B),  and  (C)  of  the  National  Labor  Relations  Act,  as 
amended." 

The  extent  to  which  the  activities  of  different  labor  organizations  became  in- 
volved in   injunction  actions  under  this  provision  of  the  Taft-Hartley  Act  is 
shown  by  the  following  table: 
American  Federation  of  Labor  (27)  : 

International   Brotherhood  of  Teamsters,   Chauffeurs,   Warehousemen  and 
llelpeis  of  America,  six  cases.''' 

United  Brotherhood  of  Carpenters  and  Joiners  of  America,  three  cases." 

International  Brotherhood  of  Electrical  Workers,  two  cases.'' 

United  Association  of  Journeymen  and  Apprentices  of  the  Plumbing  and 
Pipe  Fitting  Industry  i>f  the  United  States  and  Canada.'* 

International  Longshoremen's  Association.'" 

Retail  Clerks  €nternational  Association."" 

Distillery.  Rectifying  and  Wine  Workers'  International  Union  of  America."' 

National  Farm  Labor  Union." 

I'rinting  Specialties  and  Paper  Converters  Union,  Local  388."' 

International  Alliance  of  Theatrical  Stage  Employees  and  Motion  Picture 
.Machine  Opei-ators  of  the  United  States  and  Canada.'* 

Brotherhood  of  I'ainters,  Decorators,  and  Paper  Hangers  of  America."^ 

Local  Building  Trades  Councils,  eight  cases."* 


"  LcBaroii  v.  Ainalgfimated  Meat  Cutters,  etc.  (petition  dismissed  by  agreement  of 
parties). 

^^  Mnihleii  v.  United  Mine  Workers  ((D.  C,  D.  C).  79  F.  Supp.  616  (injunctive  relief 
granted!):  Ciirri/  v.  Inited  Mine  Workers  ((D.  C,  D.  C.)  (petition  dismis.sed  without 
prejudice  on  termination  of  strike) ). 

^  Graham  v.  Boeing  Airplane  Co.  ((D.  C.  W.  D.  Wash.),  22  L.  R.  R.  M.  2243  (injunctive 
relief  denied) ). 

'■>  Bouen  v.  General  Motors  Corporation  (  (U.  C,  S.  D.  N.  Y.).  Civ.  No.  44-674  (tempo- 
rary  restraining  order  granted  and  continued   pendintr  Board  decision)). 

»  Uopt.  No.  986,  pt.  :i.  SOth  Cong..  2d  sess..  pji.  24-27  :  data  sui)plied  to  the  Senate 
Committee  on  Labor  and  Public  Welfare  by  General  Counsel  Robert  N.  Denham  in  a  report 
dated  February  14.  1949. 

i5/)oMrf.>f  V.  Teamsters  (Conway)  (75  F.  Supp.  414)  (injunction  issued,  complaint  sub- 
sequently dismissed  by  the  trial  examiner)  ;  Bonds  v.  Teamsters  (Montgomery  Ward)  (21 
L.  R.  R.  M.  2154)  (injunction  lield  unnecessary  in  view  of  injunction  in  Douds'v.  Teamsters 
(Conway),  supra:  case  retained  on  docket):  Lebus  v.  Teamsters  (consent  injunction 
issued)  :  Douds  v.  Teamsters  and  Rnilirnii  Clerks  (Philan),  (consent  injunction  issued)  ; 
Douds  v.  Teamsters  (Schultz)  (injunction  issued):  Douds  v.  Teamsters  (Howland,  etc.) 
(no  action  :  case  retained  on  court  docket  though  violation  discontinued). 

"'Barker  v.  Carpenters  (21  L.  R.  R.  M.  2406  (injunction  issued))  :  Styles  v.  Carpenters 
(74  F.  Supp.  499  (injunction  denied))  :  Spernj  v.  Carpenters  (21  L.  R.  R.  M.  2244  (injunc- 
tion issued)  :  2:^  L.  R.  R.  M.  2040  (affirmed  CA-IO)  ). 

>•  .S7.I//C.S  v.  /.  B.  E.  \V.  (SO  F.  Supp.  119  (injunction  issued))  ;  Douds  v.  /.  B.  E.  W.  (con- 
sent injunction  issued). 

^°  Sti/lcx  v.  I'Unnixrs  and  Steamfitters  (placed  on  reserve  calendar  a.s  picketing  com- 
plained of  had  t n  suspendcfl ). 

^■' Douds  v.  Diternational  Longshorcmeti's  Association  (20  L.  R.  R.  M.  2642  (temporary 
restraining  order  issued  ;  iiroceeding  discontin  t^d  on  settlement  of  strike)  ). 

-■'Douds  v.   Teamsters  and  Retail  Clerks    (Pliilan)    (consent  injunction  issued). 

-1  Douds  V.  Distiller!/  Workers  (7."i  F.  Supp.  184,  447  (temporary  restraining  order  issued 
but  iiijii))ctioii  denied  uiioti  set  t lenient  of  disimte  )  ) . 

■^  LeBaron   v.   Farm   Labor  Union    (80  F.   Supp.   151    (injunction  issued)). 

-' LeBaron  v.  I'rintinu  Specialties  Union  (75  F.  Supp.  678  (injunction  issued):  2."? 
Ij.  R.  R.  M.  2145  (affii-nied  C.V-9)  :  trial  examiner  has  recommended  dismissal  of  complaint). 

'-'Douds  V.  ShK/e  Emplonces   (temjiorarv  restr.-iiniiiu:  order  issued). 

•==  Bott  V.  Glaxiers  (2:!  I..  R.  M.  -M.  2181    (injunction  issued)  ). 

-'•  Cranefield  v.  Building  Trades  Uouiicil  (7S  F.  Supi).  (ill  (injunction  issued)  )  :  Siicrrj/  v. 
Building  Trades  Council  (  (Cioidd  and  Preisner)  77  F.  Sui)p.  321  (injunction  denied)  ; 
complaint  siistaini'd  by  trial  examiner:  case  now  pending  decision  of  Board)  :  Shore  v. 
Buildinii  Trades  Council  (2;;  I..  R.  R.  M.  2112  (injunction  g)-anted))  :  Sperrg  v.  Building 
Trades  Council  ((Stecde)  2:'.  I-.  R.  R.  M.  2115  (injunction  deni<Ml ) )  :  Slater  v.  Building 
Trades  Council  (22  L.  R.  R.  M.  25<'>5  (injunction  denied))  :  St /lies  v.  Building  Trades 
Council  (iieiuling)  :  LeBaron  v.  Building  Trades  Council  (injunction  proceeding  author- 
ized) :  LeBaron  v.  Building  Trades  Council   (injunction  proceedinj;  authorized) . 

85905—49 — pt.  1 25 
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Congress  of  Industrial  Organizations  (8)  : 

Oil  Workers'  International  Union,  two  cases." 

American  Communications  Association.** 

United  Office  and  Professional  Workers.''® 

Retail,  Wholesale,  and  Department  Store  Union.^* 

International  Union  of  Mine,  Mill,  and  Smelter  Workers."^ 

International  Longshoremen's  and  Warehousemen's  Union.'' 

United  Electrical,  Radio,  and  Machine  Workers  of  America.^^ 

National  Union  of  Marine  Docks  and  Stewards,  two  cases.^* 
Independent  (7)  : 

United  Mine  Workers  of  America.^^ 

Pacific  Coast  Marine  Firemen,  Oilers,  Water  Tenders,  and  Wipers  Associa- 
tion, two  cases.^* 
Six  injunction  actions  have  been  brought  for  80-day  injunctions  under  the  pro- 
visions of  section  208  of  title  II,  Labor-Management  Relations  Act,  following; 
appointment  of  boards  of  inquiry  in  national  emergency  situations  as  defined  in 
the  act."  These  cases  involved  the  following  labor  organizations: 
American  Federation  of  Labor  (2)  : 

Atomic  Trades  and  Labor  Council.^ 

International  Longshoremen's  Association.** 
Congress  of  Industrial  Organizations  (2)  : 

National  Maritime  Union,  two  cases.'"' 

International  Longshoremen's  and  Warehousemen's  Union.'" 
Independent  (1)  :  United  Mine  Workers  of  America.** 

No  injunction  actions  to  enforce  compliance  with  section  .302  of  title  III,  Labor- 
Management  Relations  Act,  dealing  witli  health  and  welfare  funds,  and  the 
check-off,  among  other  things,  have  as  yet  been  reported. 

It  is  to  be  noted  that  while  the  injunction  proceedings  provided  for  in  sections 
10  (j)  and  10  (1)  of  the  National  Labor  Relations  Act,  as  amended,  are  intended 
to  provide  summary  relief  against  alleged  unfair  labor  practices  pending  decision 
by  the  National  Labor  Relations  Board  on  whether  in  fact  unfair  labor  practices 
were  being  committed,  the  National  Labor  Relations  Board  has  reached  a  final 
decision  on  the  merits  of  the  disputes  in  only  two  such  cases.''^ 

Point  3.  Conciliation  Service 

"The  Labor-Management  Relations  Act  removed  the  United  States  Conciliation 
Service  from  the  Department  of  Labor,  where  it  had  functioned  for  34  years. 
It  created  a  new  Federal  Mediation  and  Conciliation  Service  as  an  independent 


27  Bro7Cw  V.  Oil  Workers  (23  L.  R.  R.  M.  2016  (injunction  issued));  Findlait  v.  Oil 
Workers   (no  action,  case  continued  on  docket  though  dispute  temporarily  adjusted). 

-*  Douds  V.  A.  C.  A.  (petition  withdrawn  on  settlement). 

^  Bonds  V.  Metropolitan  Federation  of  Architeets,  Enqineers.  Chemists  and  Technicians 
Local  2S1  (U.  O.  P.  W.  A.  (75  F.  Supp.  672)   (injunction  denied)). 

^"Ootids  V.  Department  Store  Employees  (22  L.  R.  R.  M.  2544  (injunction  issued); 
23  L.  R.  R.  M.  2045  (affirmed  CA-2)). 

31  Douds  V.  Mine,  Mill  and  Smelter  Workers  (no  action,  case  continued  on  docket  though 
violation  discontinued). 

32  Graluim  v.  /.  L.  W.  U.  (no  action,  case  continued  on  docket  though  violation  discon- 
tinued). Tlie  marine  cooks  (CIO)  and  firemen  (independent)  were  also  involved  in  this 
case. 

33  Evans  v.  U.  E.  (79  F.  Supp.  318)  (injunction  issued)  ;  trial  examiner  recommended 
dismissal  of  complaint. 

^iLeBiis  V.  Marine  Cooks  and  Firemen  (23  L.  R.  R.  M.  2027)  (injunction  issued).  Both 
tile  marine  cooks  (CIO)  and  tlie  firemen  (independent)  were  involved  in  this  case.  See 
also  footnote  32. 

^^  Evans  v.   Wine  Workers    (proceeding  discontinued  on  withdrawal  of  charge). 

3"  See  footnotes  32  and  34,  supra. 

3'  Rept.  No.  986,  pt.  3,  80th  Cong.,  2d  sess.,  p.  27. 

3s  United  States  v.  CarJiide  and  Carbon  Chemicals,  Inc.,  et  al.  ( (D.  C.  E.  D.  Tenn.,  Mat 
19,  1948),  21  I.  R.  R.  M.  2525). 

■'■'United  States  v.  International  Longshoremen's  Association  (AFL)  et  al.  ((D.  C, 
S.  D.  N.  Y.,  Aug.  25,  1948),  22  L.  R.  R.  M.  2421). 

*"  United  States  v.  N.  M.  U.  et  al.  (D.  C,  S.  D.  N.  Y.,  June  23,  1948),  22  L.  R.  R.  M. 
2275)  ;  United  States  v.  N.  M.  U.  et  al.  ( (D.  C,  N.  D..  Ohio,  June  14,  1948),  22  L.  R.  R.  M. 
2306). 

"  United  States  v.  I.  L.  W.  V.,  Waterfront  Employers'  Association  of  the  Pacific  Coast, 
Pacific  American  Shipowners'  Association,  et  al.  ((D.  C.  N.  D.  Cal.  June  14,  1948), 
78 F.  Supp.  710). 

■•2  United  States  v.  United  Mine  Workers  of  America  et  al.  ((D.  C.  D.  C.  April  21,  1948). 
77  P.  Supp.  563). 

^3 /«.  re  Distillery  Workers  Union,  22  L.  R.  R.  M.  1222  (cease  and  desist  order  issued 
against  the  union's  unfair  labor  practice  in  a  secondary  Ijoycott  case  under  sec.  8  (b> 
(4)  (A))  :  In  re  Carpenters  and  Joiners.  23  Ij.  R.  R,  M.  1102  (Board  cease  and  desist 
order  issued  after  injunction  denied  in  Styles  v.  Carpenters,  supra). 
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agency.  This  was  a  completely  unjustified  dismemberiiient  of  the  Department  of 
Labor.  During  \hv  ;>4  yeai's  of  its  existence  in  the  Department,  the  Conciliation 
Service  successfully  settled  more  than  lOO.OOO  cases  where  serious  disputes  had 
arisen.  Just  before  the  Service  was  transferred  from  the  Department  it  was 
settling  without  a  work  stoppage  over  90  percent  of  those  cases  in  which  no 
stoppage  existed  at  the  time  a  conciliator  was  assigned  to  the  case.  This  record 
could  not  have  been  achieved  unless  the  Service  was  operating  successfully, 
etiiciently,  and  fairly  and  had  the  confidence  of  botli  management  and  labor. 

''The  exercise  of  conciliation  functions  oiitside  the  Labor  Department  is  incon- 
sistent with  the  principle,  which  I  have  often  stated,  that  labor  functions  must 
be  centralized  in  a  Cabinet  department.  This  centralization  is  necessary  to 
achieve  coherence  in  the  formulation  of  national  labor  policies  and  in  the  admin- 
istration of  our  labor  laws. 

"The  Service  was  removed  from  the  Department  by  the  Taft-Hartley  Act  on 
the  announced  ground  that  it  could  not  be  impartial  so  long  as  it  was  within  the 
Department  of  Labor.  I  cannot  state  too  strongly  that  I,  as  Secretary  of  Labor, 
consider  myself  to  represent  the  more  than  140,000,000  American  people  and  every 
segment  of  oiir  economy. 

•'Conciliation  functions  must  be  exercised  impartially  if  they  are  to  be  success- 
ful, and  the  record  of  the  Department  during  the  34  years  it  had  the  Conciliation 
Service  shows  this  was  done  and  can  be  done  in  the  Department  of  Labor. 

"This  is  not  my  opinion  alone.  The  President's  Labor-Management  Conference 
in  November  194.j  recommended  that  the  United  States  Conciliation  Service  'be 
established  as  an  effective  and  completely  impartial  agency  within  the  Depart- 
ment of  Labor.'  Mr.  Ira  Mosher,  chairman  of  the  executive  committee,  and 
Mr.  Raymond  Smethurst.  general  counsel  of  the  National  Association  of  Manu- 
facturers, and  Mr.  Eric  Johnston  for  the  Committee  for  Economic  Development, 
together  with  all  the  ma.ior  labor  organizations,  testified  in  hearings  held  during 
the  Eightieth  Congress  before  this  committee  that  no  new  agency  should  be 
created  for  handling  conciliation  functions  outside  the  Department  of  Labor. 
If  their  point  of  view,  that  it  was  not  desirable  to  remove  the  Conciliation 
ScMvice  fioni  the  Deiiartment  of  Lali'  i-  vas  sound  then,  it  is  sound  now  to  restore 
the  Service  to  the  Department  of  Labor." 

The  organic  act  of  the  Department  of  Labor,"  enacted  by  the  Congress  and 
approved  by  President  Taft  as  one  of  his  last  official  acts  on  March  4,  1913, 
gave  to  the  Secretary  of  Labor  the  authority  "to  act  as  mediator  and  to  appoint 
commissioners  of  conciliation  in  labor  disputes  whenever  in  his  iudgment  the 
interests  of  industrial  peace  may  require  it  to  be  done."  The  United  States 
Conciliation  Service  was  developed  under  this  grant  of  power  from  the  Congress. 
Until  the  Labor-Management  Relations  Act,  1947,'*'  removed  the  Service  from 
the  Department  of  Laboi*  and  created  the  new  independent  Federal  Mediation 
and  Conciliation  Service  *'  to  perform  exactly  the  same  kinds  of  mediation  and 
conciliation  services,  but  on  a  more  formal  and  somewhat  more  narrow  basis,** 
the  Service  was  continuously  operated  in  the  Department  of  Labor  for  nearly 
34  years,  including  both  World  War  I  and  World  War  II. 

The  removal  of  the  United  States  Conciliation  Service  from  the  Department  of 
Labor  not  only  deprived  the  Secretary  of  Labor  of  important  conciliation  func- 
tions but  diminished  the  influence  of  the  Department  of  Labor  on  behalf  of  stable 
labor-management  relations,  the  promotion  and  maintenance  of  sound  labor 
standards,  and  the  advancement  of  sustained  high  levels  of  production  and 
purchasing  power  and  maximum  employment  opportunities. 

The  United  States  Conciliation  Service  was  removed  from  the  Department  of 
Labor  notwithstanding  the  consistent  record  of  success  the  Service  had  achieved 
in  settling  labor  disputes.  The  Secretary  of  Labor  pointed  out  in  the  course  of 
his  testimony  before  the  Senate  Committee  on  Labor  and  Public  Welfare  on 
January  31,  1949,  that— 

"During  the  34  years  of  its  existence  in  the  Department  of  Labor  the  United 
States  Conciliation  Service  successfully  settled  more  than  100,000  cases  where 
serious  disputes  had  arisen.  Just  before  the  Service  was  transferred  from  the 
Department  it  was  settling  without  a  work  stoppage  over  90  percent  of  those 


«  Act  of  March  4.  191.3  (?,7  Stat.  736). 

«  Sec.  8,  act  of  March  4.  1913  (37  Stat.  738). 

«  Public,  No.  101,  80th  ConR..  1st  sess. 

*' Title  II  of  the  Labor-Manafrement  Relations  Act,  1947  (Puljlic,  No.  101,  SOth  Conp., 
1st  sess. ). 

<*  Sees.  203  and  204.  title  II.  I.ahor-Manapenient  Relations  Act,  1947  (Pul)Iic,  No.  101, 
SOth  Cong.,  1st  sess.). 
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cases  in  which  no  stoppage  existed  at  the  time  a  conciliator  was  assigned  to 
the  case." '"' 

Detailed  figures  in  support  of  these  statements  were  given  by  the  late  L.  B. 
Schwellenbach,  former  Secretary  of  Labor,  at  hearings  before  the  Senate  Com- 
mittee on  Labor  and  Public  Welfare  in  1947  : 

"In  the  first  year  of  free  collective  bargaining  the  Conciliation  Service  handled 
18,757  cases.  It  settled  3,350  work  stoppages  involving  2,668,000  employees  and 
received  7,001  Smith-Connally  strike  notices. 

"Of  the  14,092  disputes  closed  during  the  period  January  through  November 
1946,  12,067  were  not  stoppages  at  the  time  of  assignment  of  a  conciliator ;  10,892, 
or  90.3  percent,  of  the  disputes  that  were  not  stoppages  at  tlie  time  of  assignment 
were  settled  without  a  work  stoppage  occurring.  It  is  significant  that  63.3  per- 
cent of  the  strike  cases  handled  by  the  Service  during  the  period  from  April  1 
through  November  1946  were  in  the  strike  stage  befoi-e  a  conciliator  was  assigned. 

"Let  me  say  that  under  tlie  procedure  conciliators  are  not  assigned  except  upon 
the  request  of  one  or  both  of  the  parties.  That  is  the  procedure  under  wliich  the 
■Conciliation  Service  oj)erates.  When  we  were  called  in  before  a  strike  started, 
D0.3  percent  of  the  cases  were  settled  without  any  strikes."  ^ 

In  the  thirty-fifth  annual  report  of  tlic  Department  of  Lal)()r  for  the  fiscal  year 
ended  June  30,  1947,  it  was  pointed  out  that — 

"In  the  fiscal  year  1947  conciliators  were  instrumental  in  aiding  labor  and 
management  in  the  settlement  of  more  than  16,711  laboi'-management  disputes. 
This  represented  a  decline  of  2,129  over  last  year's  case  load.  Labor  disputes  are 
now  at  the  lowest  period  since  the  end  of  the  war.  Strikes  are  on,  the  decline, 
as  shown  in  reports  issued  by  the  Bureau  of  Labor  ^Uatistics.  During  the  past 
year  Bureau  of  Labor  Statistics  data  show  that  there  were  6,795  strikes  involving 
6.795,000  workers  in  contrast  to  7,71S  and  10.7X9.000  workers  in  the  fiscal  year 
1946.  During  that  year  the  country  was  torn  by  a  number  of  Nation-wide  strikes 
in  basic  industries. 

*  •  *  *  ^  *  * 

"Despite  the  diflSculties  that  labor  and  management  have  had  in  relearniiig  the 
free  collective-bargaiiung  process,  experience  in  the  few  months  inunediately  pre- 
ceding enactment  of  the  Taft-Hartley  Act  gave  us  dramatic  jjroof  of  the  fact  that 
collective  bargaining  can  work.  Agreements  were  reached  through  the  processes 
of  free  collective  bargaining  in  the  steel  industry.  General  Motors,  Westinghouse, 
General  Electric,  Western  Union,  Radio  Corp.  of  America,  the  men's  clothing 
industry,  the  ladies'  clothing  indiistry.  the  textile  industry,  the  P>ig  Four  meat 
packers,  the  Big  Four  rubber  companies,  and  many  others.  These  agreements 
worked  out  across  the  bargaining  table  by  labor  and  management  show  that  they 
are  learning  to  work  out  Iheir  differences  peacefully.  In  the  first  6  months  of 
this  year  the  number  of  work  stoppages  was  at  its  lowest  since  VJ-day.  Not 
oidy  was  the  number  of  strikes  less  than  at  any  previous  work  period,  but  workers 
involved  and  idleness  were  less  thani  one-fourth  of  tiie  number  involved  in  the 
same  period  of  1946  when  reconversion  problems  resulted  in  widespread  labor- 
management  controversies."  ''^ 

The  attitude  of  the  Department  of  Labor  and  the  Conciliation  Service  in  per- 
forming mediation  and  conciliation  functions  within  the  Department  of  Labor 
was  made  perfectly  clear  in  the  following  statement  included  in  the  Department's 
thirty-fifth  annual  report : 

"The  major  agreements  consummated  over  the  few  months  preceding  the  enact- 
ment of  the  Labor-Management  Relations  Act  are  wholesome  proof  of  the  fact 
that  industrial  relations  have  come  of  age  in  this  country.  As  we  make  adjust- 
ments during  this  reconversion  period  from  a  war  economy  to  a  peace  economy, 
the  outlook  for  industrial  peace  improves  to  the  same  degree  that  we  achieve 
economic  stability  and  to  the  .same  degree  that  we  allow  the  parties  to  work  out 
their  problems  Ity  .themselves  free  of  goverirmental  interference  and  regulation. 
Labor  and  management  have  found  to  their  dismay  that  Government  interfer- 
ence and  regulation  act  as  a  crutch  upon  which  the  parties  rely,  rather  than  help- 
ing them  along  the  path  of  self-government.  Just  when  labor  and  nmnagement 
are  learning  to  walk  without  assistance,  we  nmst  not  set  them  back  by  a  new 


^"Transcript  of  hearings  lu'ld  before  Committee  on  L;tbor  and  Public  Welfare  (S.  249), 
81st  Cons..  1st  sess.,  p.  20. 

""Transcript  of  hearings  held  before  Committee  on  Lal)or  and  Public  Welfare  (S.  55  and 
S.  .T.  Res.  22  >.  80th  Cong.,  1st  sess.,  pp.  26-27. 

•■^^  Thirty-fifth  annual  report  of  the  Department  of  Labor  for  the  fiscal  year  ended  .Tune 
SO,  1947,  p.  62. 
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dependence  uiwn  the  crutch  of  (Jovernment  re.suhition.  A  free-enterprise  system 
cannot  succeed  in  the  absence  of  free  collective  bargaining.  If  we  avoid  tlie  pit- 
falls of  renewed  Government  interference  and  regulatiini,  and  with  increased 
ecoiumiic  stalillity.  collective  bargaining  can  work  even  better  than  it  has  in  the 
hist  few  months.  If  Government  participation  is  liept  to  a  minimum,  management 
and  labor  can  work  out  their  problems  through  the  processes  of  free  collective 
bargaining."  " 

The  creation  of  a  new  independent  Federal  Mediation  and  Conciliation  Sei'vice. 
which  was  acc(miplished  by  the  Labor-Management  Relations  Act,  1947,  only  adds 
to  the  already  nunferons  labor  agencies. 

The  Eightieth  Congress,  in  Public  Law  162,°^  established  the  Commission  on 
Organization  of  the  Executive  Branch  of  the  Government.  That  Commission, 
headed  by  former  I'resident  Herbert  Lloover,  has  submitted  its  first  reports  to  the 
Congress.     The  tirst  finding  of  that  Commission  in  its  first  report ^^  stated: 

"The  executive  branch  is  not  organized  into  a  workable  number  of  major  de- 
partnioMits  and  agencies  which  the  I'resident  can  effectively  direct,  but  is  cut  up 
into  a  large  number  of  agencies,  which  divide  responsibility  and  which  are  too 
great  in  nunil)er  for  effective  direction  from  the  top. 

"Thousands  of  Federal  programs  cannot  be  directed  personally  b.v  the  Presi- 
dent. They  must  be  grouped  by  related  finiction  and  divided  among  a  small 
number  of  principal  assistants  who  are  the  heads  of  departments."  °^ 

Upon  the  basis  of  its  study  of  the  executive  branch,  the  Hoover  Commission 
came  to  the  conclusion  that — 

"Any  systematic  effort  to  improve  the  organization  and  administration  of 
the  Government,  therefore,  must : 

"1.  Create  a  more  orderly  grouping  of  the  functions  of  government  into  major 
departments  and  agencies  under  the  President."  " 

The  Commisison  found  found  that — 

"(b)  There  are  too  many  separate  agencies,  several  of  which  are  not  combined 
in  accordance  with  their  major  purposes.  Consequently,  there  are  overlaps, 
duplications,  and  inadequacies  in  determination  of  policies,  and  in  the  execution 
of  programs  with  a  resultant  lack  of  a  clear-cut  mission  for  each  department. 

"(c)  The  line  of  authority  from  departmental  heads  through  subordinates  is 
often  abridged  by  independent  authorities  granted  to  bureau  or  division  heads, 
sometimes  through  congressional  act  or  stipulations  in  appropriations.  Depart- 
ment heads,  in  many  instances,  do  not  have  authority  commensurate  with  their 
responsibilities.  Such  bureau  autonomy  undermines  the  authority  of  both  the 
President  and  the  department  head.  There  is,  therefore,  a  lack  of  departmental 
integration  in  performing  the  department's  major  mission. 

•  ♦***** 

"(f)  The  department  heads  in  most  cases  lack  suflBcient  authority  to  assign 
within  their  departments  such  responsibility  as  would  promote  economy  and 
efficiency. 

"(m)  Confusion  in  the  Government  agencies  bewilders  the  citizen  in  his  con- 
tacts with  the  Government."  ^ 

To  cure  this  situation  the  Commission  has  recommended  that — 

"Recommendation  No.  12 :  The  numerous  agencies  of  the  executive  branch  must 
be  grouped  into  departments  as  nearl.v  as  possible  by  major  purposes  in  order 
to  give  a  coherent  mission  to  each  department. 

"By  placing  related  functions  check  by  jowl  the  overlaps  can  be  eliminated, 
and,  of  even  greater  importance,  coordinated  jwlicies  can  be  developed. 

******* 

"Recommendation  No.  14:  Under  the  President,  the  heads  of  departments  must 
hold  full  responsibility  for  the  conduct  of  their  departments.  There  must  be  a 
clear  line  of  authority  reaching  down  through  every  step  of  the  organization 
and  no  subordinate  should  have  authority  independent  from  that  of  his  su- 
perior." ^ 

"  Thirtv-flfth  annual  i-pport  of  the  nopartnipnt  of  Lal)or.  p.  71. 
"  Act  of  July  7.  1047  (Piil)li('  Law  102.  SOth  Tons.,  1st  sess.). 

"  General  ^lanaffemont  of  tlip  Ex(>fntivp  P.ranoh.  report  to  the  Concress  by  the  Commis- 
sion on  Orffanization  of  tlie  Executive  Branch  of  the  Government,  February  1949. 
5=  Trl..  p.  3. 
=«  Id.,  p.  7. 
"  Id.,  pp.  32-35. 
■«  Id.,  p.  34. 


386  LABOR   RELATIONS 

With  respect  to  no  department  in  the  executive  branch  of  the  Government  are 
the  observations  of  the  Hoover  Commission  more  pertinent  than  they  are  with 
respect  to  the  Department  of  Labor.  This  is  particularly  true  in  the  light  of 
the  experience  of  2  years  of  effort  on  the  part  of  the  executive  branch  of  the 
Government  to  rebuild  and  strengthen  the  Department  of  Labor  and  the  record 
of  actions  which  have  weakened  and  diminished  the  influence  of  the  Department 
of  Labor. 

The  Hoover  Commission's  Task  Force  Report  on  Departmental  Management, 
made  in  January  1949,  attached  to  its  first  report  as  appendix  E  thereof.^' 
found  that  there  has  been  a  general  lack  of  any  common  conception  of  the 
function  and  organization  of  an  executive  department  in  the  Federal  Govern- 
ment and  referred  to  the  fact  that  a  number  of  permanent  administrative 
agencies  headed  by  a  single  administrator  have  been  created  which  are  re- 
sponsible to  the  President  but  which  are  not  regarded  as  executive  departments. 
Among  the  agencies  to  which  the  report  specifically  referred  was  the  Federal 
Mediation  and  Conciliation  Service.''"  The  result  of  the  practice  of  creating 
new  independent  agencies  in  the  labor  field,  the  report  pointed  out.  has  been 
that  "the  Labor  Department  has  been  left  primarily  with  one  regulatoi'y  task 
and  one  statistical  activity."  *^ 

In  his  message  to  the  Congress  of  June  11,  1946.  vetoing  the  proposed  Federal 
Mediation  Act  of  1946  (Case  bill),""  President  Truman  discussed  in  some  detail 
the  considerations  involved  in  the  setting  up  of  an  agency  outside  the  Depart- 
ment of  Labor  to  handle  mediation  and  conciliation  functions.  He  said  of  the 
proposal  in  that  bill  to  establish  a  new  five-man  Federal  Mediation  Board 
outside  the  Department  of  Labor  that — 

"In  consider  the  establishment  of  this  new  agency  to  be  inconsistent  with  the 
principles  of  good  administration.  As  I  have  previously  stated,  it  is  my  opinion 
that  Government  toda.v  demands  reorganization  along  the  lines  wliich  the 
Congress  has  set  forth  in  the  Reorganization  Act  of  1945 :  i.  e.,  the  organization 
of  Government  activity  into  the  fewest  number  of  Government  agencies  con- 
sistent with  efficiency.  Control  of  purely  administrative  matters  should  be 
grouped  as  much  as  possible  under  members  of  the  Cabinet,  who  are  in  turn 
responsible  to  the  President. 

"The  proposed  Federal  Mediation  Board  would  have  no  oruasi-judicial  or 
quasi-legislative  functions.  It  would  be  purely  an  administrative  agency. 
Surely,  functions  of  this  kind  should  be  concentrated  in  the  Department  of  Lab»r. 
*  ****** 

"The  bill  proposes  to  transfer  that  Service  [the  United  States  Conciliation 
Service]  and  its  functions  to  the  newly  formed  Federal  Mediation  Board.  To 
me  this  is  the  equivalent  of  creating  a  separate  and  duplicate  Department  of 
Labor,  depriving  the  Secretary  of  Labor  of  many  of  his  principal  responsibilities 
and  placing  the  conciliation  and  mediation  functions  in  an  independent  body. 

"In  the  eyes  of  Congress  and  of  the  public  the  President  and  the  Secretary 
of  Labor  would  remain  responsible  for  the  exercise  of  mediation  and  conciliation 
functions  in  labor  disputes,  while,  in  fact,  those  functions  would  be  conducted 
by  another  body  not  fully  responsible  to  either. 

"As  far  back  as  September  6,  194.5,  I  said  in  a  message  to  Congress  :  'Meanwhile, 
plans  for  strengthening  the  Department  of  Labor,  and  bringing  under  it  functions 
belonging  to  it.  are  going  forward.'  The  establishment  of  the  proposed  Federal 
Mediation  Board  is  a  backward  step." "' 

In  his  message  of  June  20.  1947.  vetoing  the  Labor-Management  Relations  Act, 
1947,°*  the  President  referred  to  the  unanimous  recommendation  of  the  National 
Labor-]\Ianagement  Conference  in  November  1947  that  the  United  States  Con- 
ciliation Service  be  strengthened  within  the  Department  of  Labor.  The  President 
went  on  to  say  : 

<i  *  *  *  -Q^j^  fi-,jg  ]^ii|  i-enioves  the  Conciliation  Service  from  the  Department 
of  Labor.  The  new  name  for  the  service  would  carry  with  it  no  new  dignity  or 
new  functions.  The  evidence  does  not  support  the  theory  that  the  conciliation 
function  would  be  better  exercised  and  protected  by  an  independent  agency  outside 
the  Department  of  Labor.     Indeed,  the  Service  would  lose  the  important  da.v-to- 


"'Task  Force  Report  on   Departmental  Management,   prepared  for  the  Commission   on 
Oraranization  of  the  Executive  Branch  of  the  Government.  January  1949. 
«»I(l.,p.  23. 
^m..  p.  25. 

«2  H.  Doc.  No.  651,  79th  Cong.,  2d  sess. 
«Id.,  pp.  5-6. 
«*  H.  Doc.  No.  334  (80th  Cong.,  1st  sess.). 
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■day  suppoi't  of  factxial  research  in  industrial  relations  available  from  other  units 
of  the  Department.  Furthermore,  the  removal  of  the  Conciliation  Service  from 
the  Depjirtment  of  Labor  would  he  contrary  to  the  praiseworthy  policy  of  the 
Congress  to  centralize  related  governmental  units  within  the  major  Government 
departments."  "° 

The  Department  of  Labor  is  directed  by  act  of  Congress  to  have  concern  for  the 
welfare  of  the  approximately  44,346,000""  nonagricultural  wage  earners  of  the 
United  States.  In  carrying  o\it  this  responsibility,  the  Department  of  Labor  no 
less  serves  the  general  interests  and  general  welfare  of  the  people  of  the  United 
States  than  does  the  Department  of  Agriculture  in  connection  with  its  manifold 
activities  in  the  interest  of  the  G,67l}.000 "'  farmers  of  the  United  States.  There 
has  never  been  any  serious  doubt  expressed  as  to  whether  it  is  proper  to  house 
within  the  Department  of  Agriculture  services  and  agencies  devoted  to  advancing 
the  interests  of  agriculture  which  involve  a  balancing  of  the  farmers'  interests 
against  those  of  the  people  as  a  whole.  Similarly  thei'e  should  be  no  question 
that  it  is  equally  proper  to  house  within  the  Department  of  Labor  the  various 
agencies  and  services  which  are  concerned  with  the  wage-earning  population  of 
the  United  States. 

The  restoration  of  the  United  States  Conciliation  Service  in  the  Department 
of  Labor  is  essential  to  the  restoration  of  the  Department  of  Labor  as  an  effective 
Cabinet  Department.  The  reorganization  of  this  Department  is  in  the  interest 
of  all  the  people  of  the  United  States,  not  merely  the  wage-earning  population. 
After  all,  the  Department  of  Labor  cannot  be  strengthened  if  each  individual 
proposal  for  accomplishing  this  objective  is  to  be  opposed.  The  restoration  of  the 
United  States  Conciliation  Service  in  the  Department  of  Labor  is  part  of  the 
general  program  of  the  President  for  rebuilding  and  strengthening  the  Department 
of  Labor.     It  cannot  be  viewed  separately  from  the  attainment  of  that  objective. 

Point  4.  Genekal  Counsel 

"The  Taft-Hartley  Act  abandoned  the  uniform  procedures  of  the  Administra- 
tive Procedure  Act  of  1946  and  singled  out  the  National  Labor  Relations  Board 
as  the  one  administrative  agency  in  our  Government  which  should  receive  dif- 
ferent treatment.  The  law  set  up  a  general  counsel  who  has  broad  discretionary 
powers  and  who  is  independent  of  the  Board.  This  is  an  unwise  and  unnecessary 
division  of  the  Board's  functions. 

"The  administrative  procedures  established  under  the  original  National  Labor 
Relations  Act,  which  would  be  restored  under  this  bill,  provided  for  the  internal 
separation  of  the  judicial  and  prosecuting  functions  of  the  Board  in  accordance 
"With  the  provisions  of  the  xVdministrative  Procedure  Act.  There  is  no  reason  why 
any  additional  separation  should  be  required. 

"Furthermore,  the  duty  of  the  general  counsel,  under  the  Taft-Hartley  Act, 
to  determine  what  complaints  should  come  before  the  Board  places  a  tremendous 
amount  of  power  in  the  hands  of  one  man  since  it  can  be  used  to  control  policy 
in  enforcing  the  act.  The  division  of  authority  between  the  Board  and  the 
general  counsel  keeps  the  Board  from  considering  issues  vital  and  germane  to 
its  decisions. 

"The  President  in  his  veto  message  of  June  20,  1947,  predicted  that  the 
separation  of  power  between  the  general  counsel  and  the  Board — 

"  '*  *  *  would  invite  conflict  between  the  National  Labor  Relations  Board 
and  its  general  counsel,  since  the  general  counsel  would  decide,  without  any  right 
of  appeal  by  employers  and  employees,  whether  charges  were  to  be  heard  by  the 
Board,  and  whether  orders  of  the  Board  were  to  be  referred  to  the  court  for 
enforcement.  By  virtue  of  this  unlimited  authority,  a  single  administrative 
official  might  usurp  the  Board's  responsibility  for  establishing  policy  under  the 
act.' 

"This  warning,  like  others  contained  in  that  veto  message,  has  proved  to  be 
strikingly  accurate." 

Section  3  (d)  of  the  National  Labor  Relations  Act,  as  amended  by  the  Labor- 
Management  Relations  Act,  1947,  provides  : 


» Id.,  p.  9. 

**  Based  on  Bureau  of  Labor  Statistics  figures  for  wage  and  salary  workers  in  nonagri- 
cultural establishments  in  .January  1949. 

«'  Based  on  data  of  the  Bureau  of  the  Census  for  total  agricultural  employment  in 
January  1949. 
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"There  shall  be  a  General  Counsel  of  the  Board,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  for  a  term  of  four 
years.  The  General  Counsel  of  the  Board  shall  exercise  general  supervision  over 
all  attorneys  enaployed  by  the  Board  (other  than  trial  examiners  and  legal 
assistants  to  Board  members)  and  over  the  officers  and  employees  in  the  regional 
offices.  He  shall  have  final  authority,  on  behalf  of  the  Board,  in  respect  of  the 
investigation  of  charges  and  issuance  of  complaints  under  section  10,  and  in 
respect  of  the  prosecution  of  such  complaints  before  the  Board,  and  shall  have 
such  other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law." 

Under  this  provision,  the  general  counsel  has  unlimited  discretion,  "on  behalf 
of  the  Board,"  over  the  investigation  of  charges  and  the  issuance  of  complaints 
of  unfair  labor  practice.  The  exercise  of  this  discretion  by  refusing  to  issue  a 
complaint  cannot  be  reviewed  by  the  Board.  Three  consequences  flow  from  this 
statutory  provision:  (1)  In  such  cases  ehe  general  counsel  is  both  prosecutor 
and  judge,  exercising  in  fact  quasi-judicial  functions  similar  to  those  entrusted 
to  the  Board,  and  his  decisions  cannot  even  be  reviewed  by  the  courts;  (2)  the 
general  counsel  has  an  absolute  control  over  the  cases  which  he  will  allow  to  come 
before  the  Board:  and  {?>)  conflicting  rules  can  he  established  in  similar  cases, 
because  the  general  counsel  can  refuse  to  issue  a  complaint  in  a  case  which  under 
Board  decisions  would  be  an  unfair  labor  practice. 

Section  H  (d)  of  the  National  Labor  Relations  Act,  as  amended  by  the  Labor- 
Management  Relations  Act,  provides  that  the  general  counsel  shall  have  "such 
other  duties  as  the  Board  may  prescribe  or  as  may  be  provided  by  law." 

Regulations  of  the  Board  °^  have  delegated  to  the  general  counsel  the  authority 
to  seek  compliance  with  orders  of  the  Board  and  to  apply  to  the  courts  for  tem- 
porary restraining  orders  in  appropriate  cases.  The  general  counsel  is  further 
authorized  to  act  for  the  Board  in  prosecuting  appeals  through  the  appellate 
courts. 

The  processing  of  petitions  filed  under  section  0  of  the  act  has  also  been 
made  a  function  of  the  general  coun.sel  subject  to  the  regulations  of  the  Board, 
as  has  the  processing  of  employee  votes  on  an  "employer's  last  offer"  imder  sec- 
tions 203  (c)  and  209  (b)  of  title  II  of  the  Labor-Management  Relations  Act. 

The  general  counsel  is  delegated  full  and  final  authority  to  initiate  and  prose- 
cute injunction  actions  under  section  10  (j)  and  section  10  (1)  and  proceedings 
under  section  10  (k)  of  the  National  Labor  Relations  Act,  as  amended. 

The  general  counsel  has  been  authorized  by  the  Board  to  receive  the  affidavits 
required  by  section  9  (h)  of  the  National  Labor  Relations  Act,  as  amended;  to 
maintain  an  appropriate  file  thereof;  and  to  make  available  to  the  public,  on  such 
terms  as  he  may  prescribe,  appropriate  information  concerning  such  affidavits. 

The  foregoing  powers  of  the  general  counsel  are  limited  only  to  the  extent 
that  his  refusal  to  issue  a  notice  of  hearing  on  a  petition  filed  under  section  9  of 
the  National  Labor  Relations  Act,  as  amended,  or  his  dismissal,  of  any  svich 
petition,  are  subject  to  review  by  the  Board.  The  general  counsel  is  not  author- 
ized to  make  information  contained  in  the  affidavit  files  open  to  imsupervised 
inspection. 

The  thirteenth  annual  repoit  of  tlie  National  Labor  Relations  Board  clearly 
demon.strates  the  significance  of  the  separation  of  functions  by  the  general 
counsel  and  the  Board.  Table  7  of  appendix  A  of  the  report  shows  that  92.8 
percent  of  all  unfair  labor  practice  cases  closed  during  the  fiscal  year  1948  were 
closed  before  any  formal  action  was  taken.  Cases  were  closed  as  a  result  of 
withdrawal  of  the  charges  filed  in  4.5.3  percent  of  the  cases  and  of  adjustment 
after  the  filing  of  charges  in  1-5.3  percent  of  the  cases.  Charges  were  dismissed 
in  32  percent  of  the  cases.  The  percentage  of  cases  closed  by  dismissal  ranged 
from  34.7  percent  in  cases  resulting  from  charges  filed  under  section  8  of  the 
National  Labor  Relations  Act,  prior  to  amendment,  to  27.7  percent  in  cases  re- 
sulting from  charges  filed  under  section  8  (b)  of  the  National  Labor  Relations 
Act,  as  amended  by  the  Labor  Management  Relations  Act."'" 

The  nearly  one-third  of  the  cases  involving  charges  of  unfair  labor  practice 
in  which  the  charges  were  dismissed  by  the  regional  offices,  w'hich  operate  under 
the  exclusive  supervision  of  the  general  counsel  without  any  review  by  the 
Board,  represents  the  potential  scope  of  the  general  counsel's  discretion  in  ex- 
ercising functions  conferred  upon  him  by  the  Labor  Management  Relations  Act. 


«8  Code  of  Federal  Regulations,  title  29,  ch.  2,  sec.  201.2. 

csa  Thirteenth  annual  report  of  the  National  Labor  Relations  Board  for  the  fiscal  year 
ending  June  30,  1948,  table  7,  appendix  A,  p.  104. 
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Point  5.  Multifarious  Elections 

"By  providiii.u:  for  immorous  elections — representation,  union  shop,  employer's 
last  offer — the  Taft-Hartley  Act  keeps  tlie  relation  betweoTi  employers  and  unions 
in  an  unsettled  condition,  instead  of  on  the  basis  of  stability  and  confidence  so 
necessary  in  assni-ing  free  collective  bargaining:." 

Under"  the  Wajiner  Act  elections  were  conducted  in  two  categories  of  cases: 
(1)  Where  a  labor  organization  or  other  employee  representative  sought  to  be 
certified  as  the  statutory  bargaining  agent  of  emi)loyees  and  (2)  where  an  em- 
ployer petitioned  for  the  determination  of  conllicting  claims  to  recognition  by 
two  or  more  labor  organizations. 

The  Taft-Hartley  Act,  on  tlie  other  hand,  makes  refei-ence  to  elections  in  at 
least  12  of  its  sections  and  subsections. 

(1)  Section  8  (a)  (3)  permits  the  making  of  a  union  shop  agreement  only 
after  the  Board  has  certified  that  at  least  a  majority  of  emjiloyees  eligible  to 
vote  liave  voted  to  authorize  the  making  of  such  an  agreement  in  an  election  as 
provided  in  section  !)  (e). 

(2)  Section  9  (b)  (1)  provides  for  a  vote  by  professional  employees  to  de- 
termine whether  a  majority  desire  to  be  excluded  from  a  bargaining  unit  which 
rejiresents  nonprofessional  employees. 

(3)  Section  9  (b)  (2)  provides  for  an  election  to  determine  whether  a  major- 
ity of  employees  in  a  craft  unit  desire  separate  repi'esentation  wliei-e  a  different 
bargaining  unit  has  previously  been  established  (so-called  craft-severance  elec- 
tions). 

(4)  Section  9  (b)  (3)  prohibits  inclusion  of  plant  guards  in  bargaining  units 
whicli  include  other  employees  and  presumably  would  give  rise  to  separate  elec- 
tions among  guards  to  determine  their  collective  bargaining  repi'esentatives. 

(5)  Section  9  (c)  (1)  fA")  (i)  provides  for  petitions  by  labor  organizations 
or  other  employee  representatives  for  certification,  following  a  Board-conducted 
election,  as  statutory  bargaining  agent. 

(6)  Section  9  (c)  (1)  (A)  (ii)  authorizes  the  Board  to  entertain  petitions  by 
employees  for,  and  to  hold  an  election  on.  decertification  of  a  labor  organization 
or  other  representative  previously  designated. 

(7)  Section  9  (c)  (1)  (B)  authorizes  a  petition  by  an  employer,  to  be  followed 
by  a  Board-conducted  election,  in  situations  where  he  alleges  that  a  union  is 
claiming  recognition  as  collective-bargaining  agent  of  the  petitioner's  employees. 
(Formerly  such  petitions  were  entertained  by  the  Board  only  when  two  or  more 
labor  organizations  asserted  conflicting  claims.) 

(8)  Section  9  (c)  (3)  requires  a  run-off  election  in  the  event  that  none  of 
the  choices  on  the  ballot  has  received  a  majority.  It  further  requires  that  the 
run-off  iiallot  shall  provide  a  selection  between  the  two  choices  receiving  the  largest 
and  second  largest  number  of  votes  cast  in  the  election.  (Run-off  elections, 
while  not  required  by  the  Wagner  Act,  were  conducted  under  rules  and  regu- 
lations of  the  Board.  This  provision  of  the  Taft-Hartley  Act  alters  the  practice 
of  the  Board,  however,  in  that  whereas  formerly  the  "neither"  or  "none"  choice 
was  eliminated  unless  it  received  a  plurality  of  votes  cast  in  the  original  election, 
this  choice  must  now  appear  on  the  run-off  ballot  if  it  received  the  highest  or 
second  highest  number  of  votes.) 

(9)  Section  9  (e)  (1)  requires  the  filing  of  a  petition  by  a  labor  organization 
for  a  secret  ballot  among  the  employees  represented  by  it  to  determine  whether 
such  labor  organization  should  be  authorized  to  negotiate  a  union-shop  agree- 
ment. 

(10)  Section  9  (e)  (2)  permits  the  filing  of  a  petition  by  the  emploj'ees  in  a 
bargaining  unit  cover(>d  by  a  union-shop  agreement  for  a  secret  ballot  to  deter- 
mine whether  such  authority  shall  be  rescinded. 

(11)  Section  203  (c)  directs  the  Federal  Mediation  and  Conciliation  Service 
to  suggest  (in  labor  disputes  affecting  commerce)  the  submission  to  employees 
of  the  employer's  last  offer  for  approval  or  rejection  in  a  secret  ballot. 

(12)  Section  209  (b)  directs  the  National  Labor  Relations  Board  to  take  a 
secret  ballot  of  the  employees  of  each  employer  involved  in  a  national  emergency 
strike  on  the  question  whethei-  they  wish  to  accept  the  final  offer  of  settlement 
made  by  their  employer  as  stated  b.v  him. 

During  the  fiscal  year  1948,  the  National  Labor  Relations  Board  conducted 
a  total  of  21,277  elections,  in  which  2,245.734  employees  were  eligilde  to  vote 
and  1,971,087  ballots  were  cast.  Of  these,  17,958  were  union-shop  authorization 
polls  and  3,319  were  votes  on  question  of  representation.  The  largest  luimber 
of  elections  conducted  in  any  previous  year  was  6,920  in  1947.    The  total  number 
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of  elections  conducted  in  1948  is  approximately  58  percent  of  the  number  con- 
ducted during  the  entire  previous  existence  of  the  Board,  the  Board  having  con- 
ducted 36,969  elections  during  that  period. 

While  both  sections  9  (c),  relating  to  representation  elections,  and  9  (e), 
regulating  union-shop  authorization,  contain  subsections  stating  that  no  election 
shall  be  directed  in  any  bargaining  unit  vpithin  vv^hich  a  valid  election  has  been 
held  in  the  preceding  12-month  period,  these  subsections  do  not  remove  the 
possibility  of  a  union-shop  referendum  being  held  during  the  same  year  in  which 
a  representative  election  is  conducted  {Gilchrist  Lumhcr  Co.,  21  LRRM  1302). 

In  a  brief  period  of  time,  it  is  possible  that  a  bargaining  unit  may  be  polled 
for:  (1)  Representation  purposes;  (2)  to  authorize  or  deauthorize  the  negotia- 
tion of  a  union-shop  agreement;  and  (3)  to  accept  or  reject  an  employer's  last 
offer  in  a  dispute  situation. 

The  Thirteenth  Annual  Report  of  the  Board  shows  that  on  June  30.  1948, 
thei'e  were  2,836  representation  cases  pending,  although  the  number  of  such 
cases  filed  during  the  year  was  only  7,038.  In  comparison,  in  fiscal  year  1947, 
althougli  10,677  representation  cases  were  filed,  only  2.615  were  pending  at  the 
end  of  the  fiscal  year.  At  the  end  of  fiscal  year  194S,  therefore,  there  were 
40  representation  cases  pending  to  every  100  filed  during  the  year.  At  the  end 
of  the  previous  year,  on  the  other  hand,  there  were  only  approximately  24 
representation  cases  pending  to  every  100  filed  during  the  year. 

The  union-shop  authorization  election  provisions  of  the  act  have  resulted  in 
an  overwhelming  approval  of  union  security.  Ballots  in  favor  of  the  union  shop 
were  cast  by  82.9  percent  of  the  eligible  voters  and  only  5.1  percent  voted  in  the 
negative.  The  remaining  12  percent  failed  to  vote  or  had  their  ballots  challenged. 
Unions  were  authorized  to  bargain  for  union-shop  arrangements  in  98  percent 
of  the  polls.  Tliis  vote  of  approval  is  estimated  to  have  cost  the  Government 
approximately  40  cents  per  vote. 

The  First  Annual  Report  of  the  Federal  Mediation  and  Conciliation  Service 
(p.  35)  sets  forth  a  tabvilation  of  the  number  of  secret  ballots  on  the  employer's 
last  ofEer  proposed  by  the  Service  in  accordance  with  section  203  (c).  For  rea- 
sons stated  in  the  report,  these  figures  are  not  considered  accurate,  but  it  is  in- 
dicated that  362  ballots  were  taken  during  fiscal  1948.  With  respect  to  such 
ballots,  the  report  contains  the  following  criticism  of  this  requirement  of  the 
Taft-Hartley  Act : 

"It  is  the  attitude  of  the  Federal  Mediation  and  Conciliation  Service  that  a 
secret  ballot  on  the  employer's  last  offer  may  be  useful  under  certain  circum- 
stances. The  Service  feels,  however,  that  indiscriminately  proposing  a  secret 
ballot  in  every  dispute  situation  serves  no  useful  purpose  but  may  on  the  con- 
trary destroy  the  usefulness  of  the  secret  ballot  in  those  few  situations  in  which 
it  may  be  successfully  utilized  to  avert  a  work  stoppage." 

In  every  national  emergency  dispute,  the  results  of  the  ballot  conducted 
by  the  NLRB  pursuant  to  209  (b)  of  the  act  have  been  overwhelmingly  for  re- 
jection of  the  employer's  last  offer.  The  Annual  Report  of  the  Federal  Mediation 
and  Conciliation  Service  states  that  "it  is  fair  to  assume  that  the  likelihood  of 
any  ballot  in  the  future  having  a  contrary  result  is  small  and  remote."  The 
report  further  states :  "These  ballots  are  expensive  to  conduct,  and  the  ex- 
perience of  a  year  demonstrates  that  they  do  nothing  to  promote  settlement  of 
a  dispute.  To  the  contrary,  they  are  a  disrupting  influence  in  collective  bar- 
gaining and  mediation." 

In  an  address  to  an  audience  of  employers  (Daily  Labor  Report  (BNA)  No.  14, 
January  14,  1949),  the  general  counsel  of  the  Illinois  Manufacturers'  Associa- 
tion .stated  that  employers  would  suffer  no  gi*eat  loss  and  indeed  would  gain 
in  some  instances  from  a  repeal  of  seven  features  of  the  Taft-Hartley  Act.  The 
seven  features  listed  by  him  included  those  provisions  requiring  a  multiplicity 
of  elections. 

Point  6.  Peaceful  Picketing 

"The  Taft-Hartley  Act  completely  outlaws  peaceful  picketing  in  many  situa- 
tions, even  such  types  as  have  enjoyed  protection  of  our  courts  for  several 
decades.  Thus,  employees  who  picket  an  employer  because  he  persists  in  making 
them  work  on  partially  finished  goods  produced  in  another  plant  at  sweat- 
shop wages  may  be  found  guilty  of  the  unfair  labor  practice  of  engaging  in  an 
unlawful  secondary  boycott." 

Prior  to  the  enactment  of  the  Labor-Management  Relations  Act,  1947,  peaceful 
picketing,  to  the  extent  that  it  has  the  purpose  of  informing  the  public  of  the 
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existence  of  a  labor  dispute,  was  regarded  by  the  courts  as  within  the  protection 
of  the  right  of  freedom  of  speech  guaranteed  by  the  first  amendment  to  the  Con- 
stitution of  the  United  States.'* 

Under  the  National  Labor  Relations  Act,  as  amended  by  the  Labor-Management 
Relations  Act,  peaceful  picketing  in  aid  of  a  secondary  boycott,  as  defined  in 
the  act,  is  an  mifair  labor  practice.  For  example,  in  the  Sealright  case,  the 
striking  printing  union  was  charged  with  piclceting  the  premises  of  two  companies 
which  handled  or  transported  products  for  their  employer,  against  whom  they 
were  on  strike.  The  picketing  was  peaceful  and  resulted  in  employees  of  the 
picketed  concerns,  members  of  a  different  union,  declining  to  handle  Sealright 
products.  The  Boai'd's  general  counsel  obtained  an  injunction.'"  On  appeal,  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,"  after  stating  that  it  was  settled 
by  repeated  decisions  of  the  Supreme  Court  that  picketing,  when  resorted  to 
peacefully  for  the  legitimate  purpose  of  publicizing  grievances,  is  within  the 
protection  of  the  first  amendment,  nevertheless  sustained  the  issuance  of  the 
injunction  pointing  out  the  broad  sweep  of  the  act  with  respect  to  peaceful 
picketing  in  aid  of  a  secondary  boycott  as  defined  in  the  act : 

•'The  debate  here  is  whether  peaceful  picketing  may  constitutionally  be  con- 
fined by  legislation  to  the  area  of  industrial  dispute,  or,  in  plainer  English,  to 
the  premises  of  the  employer  with  whom  the  dispute  is  in  progress.  It  is  of 
course  settled  by  repeated  decisions  of  the  Supreme  Court  that  picketing,  when 
resorted  to  peacefully  for  the  legitimate  purpose  of  publicizing  grievances,  isi 
within  the  protection  of  the  first  amendment.  Tlioniliill  v.  Alahanm,  310  U.  S. 
88;  Carlson  v.  Oalifoniia.  310  U.  S.  106;  A.  F.  of  L.  v.  Simng,  312  U.  S..  321. 
Congress  has  now  undertaken,  in  the  exercise  of  its  power  under  the  commei'ce 
clause,  to  prohibit  altogether  or  shaiiily  to  curtail  the  use  by  labor  organizations! 
of  certain  economic  weapons  which  they  have  heretofore  freely  employed.  In 
an  effort  to  narrow  tiie  area  of  industrial  strife,  and  thus  to  safeguard  the 
national  interest  in  the  free  flow  of  connnerce,  it  has  in  effect  hanned  liickeling 
when  utilized  to  conscript  in  a  given  struggle  the  employees  of  an  employer  who 
is  not  himself  a  party  to  the  dispute.  Such  we  understand  to  be  the  purport 
of  Section  8  (b)   (4)   (A)  of  the  act. 

"The  picketing  in  this  instance  falls  plainly  within  the  terms  of  that  statute. 
Its  primary  object  was  to  induce  the  employees  of  Los  Angeles-Seattle  and  west 
coast  to  engage  in  a  concerted  refusal  to  handle  Sealright's  goods  and  thus  to 
force  their  employers  to  cease  handling  or  transporting  the  same.  There  can 
be  no  doubt  about  that  any  more  than  there  can  be  doubt  of  the  success  of  the 
endeavor.  Appellants  say  they  were  merely  picketing  Sealright's  product  and 
were  not  engaged  in  a  secondary  boycott  as  that  term  is  commonly  understood. 
The  statute,  liowever,  does  not  use  the  terms  'hot  cargo,'  'picketing  the  products,^ 
or  'secondary  boycott.''  It  broadly  siveeps  ivithin  its  prohibition  an  entire  pattern 
of  industrial  warfare  deemed  by  Congress  to  be  harmful  to  the  public  interest."  ''" 

[Italics  supplied.] 

The  broad  sweep  of  the  art's  provisions  with  respect  to  secondary  boycotts  is 
discu.ssed  under  point  14. 

Point  7.  Check-Off 

"The  Taft-Hartley  Act  places  unreasonable  restraints  on  many  aspects  of  col- 
lective-bargaining agreements.  The  check-off — a  legitimate  labor-management 
practice — has  been  surrounded  with  many  unnecessary  procedural  requirements, 
violation  of  which  carries  a  criminal  penalty,  to  the  detriment  of  harmonious 
relations  between  labor  juul  management." 

Section  302  of  title  III,  Labor  Management  Relations  Act,  1947,  provides  in 
part  as  follows : 

"Sec.  302.  (a)  It  shall  be  unlawful  for  any  employer  to  pa.v  or  deliver,  or  to 
agree  to  pay  or  deliver,  any  money  or  other  thing  of  value  to  any  representative 
of  his  employees  who  are  employed  in  an  industry  affecting  commerce. 


'^^  TJioriihiU  V.  Alohamn  (PilO  V.  .«!.  8S  (1940))  :  Carlton  v.  California  (."^lO  TT.  S.  106 
(T.Moi)  :  Aiinriran  lidtrii  I  ion  of  Labor  v.  Kiciiin  {?,\2  II.  S.  .'?21  (1941))  :  Bakcn/  Drivers' 
Loitil  V.  U'fWi/  {y.\'t  C.  S.  "CiO  (li)42)).  Cf.  Milk  Wa()oii  Driverx  Union,  v.  Mradoivmoor 
Dairies  (312  U.  S.  287)  ;  Carpenters  and  Joiners  Union  v.  Hitter's  Cafe  (315  U.  S.  722 
(1942)). 

'•"  LeBaron  v.  Printing  Specialties  Union  (75  F.  Supp.  678). 

''^Printing  Specialties  Union  v.  LeBaron,  15  Labor  Cases  64,879  (December  13,  1948). 

"  15   Labor  Cases  64,879,  at  p.   74,833. 
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"(b)  It  shall  be  unlawful  for  any  representative  of  any  employees  who  are 
employed  in  an  industry  affecting  commerce  to  receive  or  accept,  or  to  agree  to 
receive  or  accept,  from  the  emploj'er  of  such  employees  any  money  or  other  thing 
of  value. 

"(c)  The  provisions  of  this  section  shall  not  be  applicable  *  *  *  (4)  with 
respect  to  money  deducted  from  the  wages  of  employees  in  payment  of  member- 
ship dues  in  a  labor  organization  :  Provided,  That  the  employer  has  received  from 
each  employee,  on  whose  account  such  deductions  are  made,  a  written  assignment 
which  shall  not  be  irrevocable  for  a  period  of  more  than  one  year,  or  beyond  the 
termination  date  of  the  applicable  collective  agreement,  whichever  occurs  sooner  ;" 

Section  302  of  the  act  makes  a  violation  of  its  prohibitions  a  crime  punishable 
by  up  to  1  year's  imprisonment  and  fines  of  as  much  as  $10,000.  Violations  of 
the  section  may  also  be  enjoined  in  the  Federal  courts  without  regard  to  the 
Norris-LaGuardia  Act  or  sections  6  and  20  of  the  Clayton  Act. 

The  check-off  of  union  dues  has  a  long  historical  background  and  was.  \intil 
the  enactment  of  the  Taft-Hartley  Act,  a  conunon  practice  in  industry.  In  1!)45, 
an  estimated  514  million  workers  were  employed  unrler  collective-bargaining 
agreements  which  provide  some  form  of  check-off  of  union  dues.  Most  of  the 
agreements  provided  for  an  automatic  check-off." 

Significant  aspects  of  the  check-off  have  been  described  in  the  following  excerpt 
from  The  Dynamics  of  Industrial  Democracy,  by  Messrs.  Golden  and  Ruttenberg: 

"A  word  about  the  check-off.  It  is  a  device  used  by  management  for  years  to 
collect  various  obligations  of  workers.  The  Federal  Government  iises  it  to  collect 
social-security  taxes  from  workers.  Each  pay  period  management  deducts  from 
workers'  pay  envelopes  such  items  as  cash  advances,  groiip  insurance,  restaurant 
bills,  rent,  company-store  bills,  safety  shoes,  and  various  other  obligations  that 
workers  incur  from  time  to  time.  The  only  instance  when  management  makes  a 
big  point  of  refusing  the  check-off  is  when  unions  ask  that  it  be  used  to  collect 
the  monthly  dues  of  their  members.  This  is  not  done  on  logical  grounds,  since 
obviously  management  cannot  accept  the  check-off  device  for  every  other  obliga- 
tion of  its  employees  and  deny  it  for  union  dues  without  revealing  an  underlying 
motive  for  such  discrimination.  The  refusal  of  management  to  grant  the  check- 
off of  luiion  dues  is  merely  a  barometer  of  its  basic  attitude  toward  unions.  To 
us — and  also  to  most  other  unionists — opposition  to  the  check-off  of  union  dues 
reflects  a  management  attitude  that  looks  upon  unions  and  collective  bargaining 
as  unavoidable  evils,  to  be  recognized  for  the  time  being  until  the  opportune 
moment  arrives  to  destroy  both.  As  management  increasingly  realizes  that  a 
return  of  nonunion  days  is  a  vain  dream,  the  discrimination  against  union  dues 
in  the  iise  of  the  check-off  device  no  doubt  will  be  removed.  The  check-off  is 
only  a  side  issue."  ''* 

State  laws,  in  a  number  of  States,  restrict  the  check-off  by  requiring  written 
■consent  from  the  individual  employee."  Other  States  place  other  restrictions 
upon  check-offs.'"  Still  others  permit  automatic  check-offs."  In  other  States, 
while  the  subject  is  not  covered  by  a  specific  statute,  there  are  statutes  restricting 
assignment  of  wages  in  general.™  The  confusion  caiised  by  these  different 
statutory  requirements  for  employers  and  unions  operating  in  several  States 
would  be  eliminated  by  a  Federal  law  making  such  statutes  inapplicable  to 
employers  whose  operations  affect  interstate  commerce,  as  would  be  done  by 
section  107  of  the  proposed  National  Labor  Relations  Act  of  1949. 

Point  S.  Right  of  Strikers  to  Vote 

"One  of  the  most  serious  consequences  of  the  law  is  the  denial,  not  only  of 
the  right  to  reinstatement,  as  under  the  Wagner  Act,  but  also  of  the  right  to 
vote  in  representation  election  while  granting  a  vote  to  strikebreaker  replace- 
ments. The  law  thus  permits  an  employer  who  is  faced  with  a  strike  to  improve 
wages  and  hours  in  his  plant,  to  hire  sufficient  nonunion  replacements  to  outvote 


"Florence  Pet?rsen,  Survey  of  Labor  Economics,  Harper,  N.  T.,  1947,  p.  547. 

■^^  Golden  &  Ruttenbers,  The  Dynamics  of  Industrial  Democracy,  p.  225. 

'5  Colorado  Statutes  Annotated,  ch.  97  (94),  sec.  6  (i)  ;  Georgia  Act  No.  140.  1947; 
Massachusetts  General  Laws,  1932,  Annotated,  ch.  1.54.  sec.  8.  as  added  by  ch.  96,  L.  19.33, 
as  amended,  ch.  125.  L.  1939:  Pennsylvania.  43  Purdons  Statutes  Annotated,  sec.  211  (6)  ; 
Rhode  Island  L.  1947,  ch.  1944;  Texas  L.  1947,  ch.  284:  Wisconsin  Statutes,  111.06   (i). 

'"''  Delaware  L.  1947,  ch.  196,  sec.  4  (b)  (prohibited  except  upon  direction  of  court)  : 
Mason's  Michigan  Statutes,  1940  Supplement,  sec.  1711.5-353  (authorization  required; 
held  need  not  be  in  writing.    Op.  A.  G.  No.  41S.  .luly  16,  1947) . 

"Jones'  Illinois  Statutes  Annotated,  45-013  (19)  ;  Paige's  Ohio  Code  Annotated  6346- 
1.3 

'« Deering's  California  Labor  Code,  sec.  300  :  Maryland  Code  Annotated  1939,  Act  8, 
sec.  11-16  ;  Minnesota  Statutes  Annotated,  181.06. 
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the  members  of  the  union  and  thereupon  to  demand  an  election,  the  result  of 
whidi  can  well  be  to  oust  the  union  from  the  plant." 

Section  9  (c)  (;>)  of  the  National  Labor  Relations  Act,  as  amended  by  the 
Labor-INIanagement  Relations  Act,  1!)4T,  provides,  among  other  things,  that  "Em- 
])loyees  on  strike  who  are  not  entitled  to  reinstatement  shall  not  be  eligible  to 
vote  Li'i  ;i  representation  election]."'"  This  provision  contrasts  with  the  provi- 
sioiis  of  the  original  Wagner  Act,  which,  as  interpreted  by  the  National  Labor 
Relations  Hoard,  did  not  make  voting  by  strikers  turn  upon  their  right  to  rein- 
statement. The  latest  decisions  of  the  Board  prior  to  the  Labor-Management 
Relations  Act,  li)47,  nded  that  both  strikers  and  replacements  were  eligible  to 
vote  in  an  election  with  respect  to  the  collective-bargaining  representative.*" 
Where  the  striker  shoidd  have  been  reinstated,  the  replacement  would  not  be 
eligible  to  vote,  regardless  of  whether  the  strike  resulted  from  an  inifair  labor 
practice."  In  such  situations  the  strikers  lost  their  right  to  vote  only  where 
the  labor  dispute  was  no  longer  current  and  where  the  strikers  had  obtained 
regular  and  substantially  equivalent  employment,  so  as  to  be  no  longer  an 
"employee"  within  the  meaning  of  section  2  (3)  of  the  act.^^ 

The  change  necessitated  by  the  Taft-Hartley  Act  is  demonstrated  by  the  Pipe 
^Machinery  case,  in  which  the  P.  M.  Co.  Independent  Union  petitioned  for  certifica- 
tion during  an  economic  strike  by  the  International  Association  of  Machinists, 
which,  prior  to  the  strike,  had  been  the  bargaining  representative.^^  The  strike 
iK'gan  in  l'\^bruary  1!»47  and  the  plant  was  closed  down  until  May  12,  l'J47,  when 
it  was  reopened  with  replacements  who  thereafter  were  given  permanent  employ- 
ment when  all  except  31  of  the  strikers,  having  been  previously  notitied,  refused 
to  return  to  work.  The  P.  M.  Co.  Independent  Union  having  then  been  formed, 
petitioned  for  an  election.  The  Board  observed  that  "there  is  no  indication  that 
any  of  the  individuals  currently  on  strike  ever  made  an  unconditional  applica- 
tion for  reinstatement,"  and  concluded;** 

"Under  all  of  the  above  circumstances,  we  find  that  the  replacement  workers 
were  hired  as  permanent  employees,  that  they  are  eligible  to  vote,  and  that  the 
strikers  whom  they  replaced,  as  they  nre  not  entitled  to  reinstatement,  ai-e  not 
eligible  to  vote." 

PoiMT  9.  Employer  Petitions 

"Under  the  Labor-Management  Relations  Act,  the  employer  can,  by  petitioning 
for  a  choice  of  collective-bargaining  representative,  determine  the  time  most 
advantageous  for  himself  to  call  for  an  election,  even  when  not  faced  with  con- 
flicting claims  for  recognition.  The  employer  can  thereby  stifle  and  thwart  organ- 
ization eiforts  and  assure  a  year's  freedom  from  union  organization." 

Section  9  (c)  (1)  (B)  of  the  National  Labor  Relations  Act  as  amended  by  the 
Labor-Management  Relations  Act,  1947,  provides: 

"Whenever  a  petition  shall  have  been  filed  in  accordance  such  regulations  as 
may  he  prescribed  by  the  Board — 

(B)  by  an  employer,  alleging  that  one  or  more  individuals  or  labor  organ- 
izations have  presented  to  him  a  claim  to  be  recognized  as  the  representative 
defined  in  Section  9  (a)  ; 
the  Board  shall  investigate  such  petition,  and  if  it  has  reasonable  cause  to  believe 
a  question  of  representation  affecting  commerce  exists  shall  provide  for  an  appro- 
priate hearing  xii)on  due  notice.  *  *  *  jf  the  Board  finds  upon  the  record  of 
such  hearing  that  such  question  of  representation  exists,  it  shall  direct  an  election 
by  secret  ballot  and  shall  certify  the  results  thereof."  ^^ 

Tile  dangerous  possibilities  of  section  9  (c)  (1)  (B)  were  recognized  by  both 
the  Senate  Committee  on  Labor  and  Public  Welfare  which  reported  out  the  Taft 
liill  <  S.  1120)  in  the  first  session  of  the  Eightieth  Congress  and  by  legal  writers. 
The  majority  report  of  the  connnitteo  pointed  out  that  the  regulations  of  the 


•»  Sec.  9  (c)  (.3)  of  the  National  Labor  Relations  Act,  ai5  amended  by  the  Labor-Manage- 
ment Relations  Act.  1047  (I'nb.  Xo.  101,  SOth  Cong..  1st  sess.) 

»' Ritdoliih  Wiirlitzir  Comixnn/  r.',2  N.  L.  R.  B..  No.  .3.5  (1941)):  GolumJ)ia  Pictures 
Corporation  (64  N.  L.  K.  P...  No.  90  (194.5)).  See  Killhorn  Mfg.  Co.,  Inc.  (45  N.  L.  R.  K, 
No.  51  (1942)).  where  unfair  labor  practice  strike  charged  the  Board  indicated  that 
rejilacenients  might  not  be  cligilib'  to  vote. 

«i  Killhorn  Mill.  Co..  Inc.  (4.5  X.  lu  R.  I'..,  Xo.  51  (1942)). 

S2  Xatbinal  Labor  Relations  Act  (49  Stat.  449). 

'*•'<  I'ipr  Mnchiniry  Company   (21   L.  R.  R.  M.  1178,  22  L.  R.  R.  M.  1510). 

"^  Pipe  Machinery  Co.  (snpra).  at  1511. 

«  Sec.  9  ((•)  (1  (  (B)  of  the  National  Labor  Relations  Act.  as  amended  by  titL>  I  of  the 
Labor-Management  Relations  Aet,  1947   (Public,  Xo.  101,  SOth  Cong.,  1st  sess.). 
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National  Labor  Relations  Board  under  the  Wagner  Act**"  did  not  permit  an 
employer  to  petition  for  representation  election  where  only  one  union  was  in- 
volved, and  acknowledged  that  the  Board's  rules  had  "been  defended  on  the 
ground  that  if  an  employer  could  petition  at  any  time  he  could  effectively  frus- 
trate the  desire  of  his  employees  to  organize  by  asking  for  an  election  on  the  first 
day  the  vmion  organizers  distributed  leaflets  at  his  plant."  *' 

The  report  admitted  that  this  "may  be  a  valid  ai-gument  for  placing  some 
limitation  upon  an  employer's  right  to  ijetition," '***  but  claimed  that  the  danger  to 
which  an  unrestricted  right  of  the  employer  to  petition  for  a  representation  elec- 
tion could  give  rise  could  be  prevented  by  requiring  that  the  petition  recite  that 
the  union  named  in  the  petition  was  claiming  a  majority  of  the  employees  and 
was  demanding  exclusive  bargaining  rights.''"  Whethei-  or  not  these  sa'fegiiards 
would  have  been  sufficient,  they  were  not  put  in  the  Labor-Management  Relations 
Act  as  enacted  by  this  Congress. 

The  significance  of  employer  petitions  has  also  been  pointed  out  by  Prof. 
Archibald  Cox,  of  Harvard  Law  School,  who  has  written  : 

"The  amendments  also  make  a  number  of  minor  modifications  in  representa- 
tion proceedings.  One  permits  an  employer  to  file  a  petition  for  investigation 
and  certification  whenever  it  has  been  presented  a  claim  for  recognition  as  the 
exclusive  bargaining  representative.  Ancjther  change  forbids  the  Board  to 
hold  an  election  in  any  bargaining  unit  or  subdivision  thereof,  within  which  a 
valid  election  has  been  held  less  than  12  months  earlier.  The  fear  has  sometimes 
been  expressed  that  these  two  modifications  taken  together,  would  enable  em- 
ployers to  file  petitions  putting  a  union  to  a  premature  election  and  thug, 
when  the  unions  were  defeated  to  escape  collective  bargaining  for  a  year."  °° 

Professor  Cox  thought  that  the  danger  could  be  partially  avoided  by  unions 
delaying  their  claims  of  recognition  until  they  are  ready  to  proceed  to  an  elec- 
tion.®' However,  this  would  not  cover  the  case  where  a  few  antiunion  employees, 
in  order  to  forestall  an  outside  vmion,  might  claim,  or  could  be  induced  by  the 
employer  to  claim,  recognition  as  a  local  independent  union.  Professor  Cox 
recognized  "the  risk  of  an  unscrupulous  employer's  instigating  a  subservient 
group  to  present  a  claim  for  recognition  in  order  that  it  might  file  a  petition," 
but  claimed  this  could  be  minimized"  by  the  Board's  refusing  to  proceed  to  an 
election,  unless  the  group  claiming  recognition  is  able  to  show  substantial 
representation  among  the  employees."  "" 

While  an  early  decision  of  the  Board  appeared  to  support  this  view,"*  a  later 
decision  indicates  that  in  an  employer's  petition  no  showing  of  substantial  repre- 
sentation is  necessary.  In  its  earlier  decision  the  Board  held  that  where,  at 
a  representation  hearing,  a  union  actually  disavows  its  claim  to  representation 
of  a  majority  of  the  employees  in  the  unit,  the  employer's  petition  will  be  dis- 
missed. Where,  however,  the  union  does  not  appear  at  the  representation  hearing 
and  nothing  is  alleged  concerning  the  exetent  of  its  representation  of  the  em- 
ployees, the  Board  has  subsequently  ruled  that  an  employer's  petition  will  not  be 
dismissed.^^  It  was  pointed  out  that  the  words  of  the  act  do  not  require  an 
employer's  petition  to  make  such  an  allegation  and  that,  in  any  event,  the 
employer  could  make  an  investigation  of  the  facts  on  which  such  a  claim 
could  be  based  without  conunitting  the  unfair  labor  practice  of  interfering 
with  union  activity  of  his  employees. 

It  is  pertinent  to  point  out,  in  this  connection,  that  under  section  9  (c)  (1)  (A) 
of  the  National  Labor  Relations  Act,  as  amended,  a  union's  petition  for  repre- 
sentation is  expressly  required  to  allege  that  a  substantial  number  of  employees 
wish  to  be  represented.  As  has  been  pointed  out,  "Under  the  Taft  Act,  the 
Board  made  it  clear  that  it  will  accept  union  petitions  only  where  there  is  3 
saowing  that  at  least  30.  percent  of  the  employees  in  the  unit  have  authorized 
fie  union  to  represent  them."  °° 


»6  National  Labor  Relations  Act  (49  Stat.  440). 

"  S.  Rept.  No.  105  on  S.  1126  (SOth  Coiik.),  p.  11,  Legislative  History  of  the  Labor- 
Management  Relations  Act,  vol.  I,  p.  417. 

'"*Id.,  p.  417. 

«»Irt..  p.  417. 

""  Some  Aspects  of  the  Labor-Management  Relations  Act,  1947,  61  Harvard  Law  Review 
(November  1948),  p.  36. 

»i  Ibid.,  p.  37. 

»=  Ibid. 

«3  2Vr.  Y.  Lint  Tool  rf  Mf(}.  Co.   (77  N.  L.  R.  B.  642.  Mav  13.  1948  :  22  L.  R.  R.  M.  1061). 

»'/«  re  Pelton  Oil  Co.   (78  N.  L.  R.  B.,  No.  141.  Angnst  17,  1948:  22  L.  R.  R.  M.  1332). 

»r,  rpj^g  Taft-Hartley  Act  After  One  Year,  Bureau  of  National  Affairs,  Washington,  D.  C, 
1948. 
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Point  10.  Health  and  Welfare  Funds 

"The  law  removes  from  the  area  of  free  collective  harfiainiug  a  subject  which 
all  must  agree  is  a  proper  objective  of  workers — welfare  funds  established  for  the 
humanitarian  purpose  of  protecting  the  health  and  security  of  employees.  It  is 
made  a  crime  for  employers  and  employees  to  establish  such  funds  except  under 
rigid  rules  limiting  their  purposes  ami  methods  of  administration.  Furthermore, 
violations  may  be  enjoined  without  regard  to  the  Clayton  Act  and  Norris-La- 
Guardia  Act  safeguards." 

Section  .S()2  of  the  Taft-Hartley  Act  states  that — 

'■(a)  It  shall  be  unlawful  for  any  employer  to  pay  or  deliver,  or  to  agree  to  pay 
or  deliver,  any  money  or  other  thing  of  value  to  any  representative  of  any  of  his 
employees  who  jire  employed  in  an  industry  affecting  commerce. 

******* 

"(c)  The  provisions  of  this  section  shall  not  be  applicable  *  *  *  (.5)  with 
respect  to  money  or  other  thing  of  value  paid  to  a  trust  fund  established  by  such 
representative,  for  the  sole  and  exclusive  benefit  of  the  employees  of  such  em- 
ployer, and  their  families  and  dependents  (or  of  such  employees,  families  and 
dependents  jointly  with  the  employees  of  other  employers  making  similar  pay- 
ments, and  their  families  and  dependents)  :  Provided.  That  (A)  such  payments 
are  held  in  trust  for  the  purpose  of  paying,  either  from  principal  or  income  or 
both,  for  the  benefit  of  employees,  their  families  and  dependents,  for  medical  or 
l.ospital  care,  pensions  on  retirement  or  death  of  employees,  compensation  for 
injuries  or  illness  resulting  from  occupation  activity  or  insurance  to  provide  any 
of  the  foregoing,  or  unemployment  benefits  or  life  insurance,  disability  and  sick- 
ness insurance,  or  accident  insurance;  (B)  the  detailed  basis  on  which  such  pay- 
ments are  to  be  made  is  specified  in  a  written  agreement  with  the  employer,  and 
employees  and  employers  are  equally  represented  in  the  administration  of  such 
fund,  together  with  such  neutral  pei'sons  as  the  rexjresentatives  of  the  employers 
and  the  representatives  of  the  employees  may  agree  upon  and  in  the  event  the 
employer  ami  employee  groups  deadlock  on  the  administration  of  such  fund  and 
there  are  no  neutral  persons  empowered  to  break  such  deadlock,  such  agreement 
provides  that  the  two  groups  shall  agi'ee  on  an  impartial  umpire  to  decide  such 
dispute,  or  in  event  of  their  failure  to  agree  within  a  reasonable  length  of  time, 
an  impartial  umpire  to  decide  such  dispute,  shall,  on  petition  of  either  group,  be 
ai 'pointed  by  the  district  court  of  the  United  States  for  the  district  where  the 
trust  fund  lias  its  i>rincipal  f)fiice.  and  shall  also  contain  provisions  for  an  annual 
audit  of  the  trust  fund,  a  statement  of  the  results  of  which  shall  be  available  for 
inspection  by  interested  persons  at  the  principal  office  of  the  trust  fund  and  at 
such  other  places  as  may  be  designated  in  such  written  agreement :  and  (C)  such 
payments  as  are  intended  to  be  used  for  the  purpose  of  providing  pensions  or 
annuities  for  employees  are  made  to  a  separate  trust  which  provides  that  the 
funds  held  therein  cannot  be  used  for  any  purpose  other  than  paying  sucli  pensions 
or  annuities. 

"(d)  Any  person  who  willfully  violates  any  of  tlie  provisions  of  this  section 
shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor  and  be  subject  to  a 
fine  of  not  more  than  $10,000  or  to  imprisonment  for  not  more  than  one  year,  or 
both." 

A  glance  at  the  above  provisions  of  the  act  suffices  to  show  that  they  are  com- 
plicated, rigid,  and  burdensome.  In  view  of  the  millions  of  employees  wlio  are 
dependent  on  these  funds  for  security — the  benefits  provided  by  the  Social  Se- 
curity Act  are  now  obviously  inadequate  with  the  rise  in  the  cost  of  living — 
it  would  appear  wise  to  encourage  the  establishment  of  health  and  welfare  funds, 
rather  than  encumber  them  with  burdensome  restrictions.  Any  discouragement 
to  the  setting  up  of  volinitary  funds  can  only  add  to  the  burden  of  the  Federal 
Goverinnent.     This  was  pointed  out  prior  to  the  passage  of  the  act."" 

The  suiUKised  justification  for  the  restrictions  placed  on  welfare  funds  by 
section  .S02  was  tlie  alleged  diversion  of  finids  from  the  purposes  for  wliich  they 
were  created."  It  has  been  held  that  not  even  a  majority  of  the  members  of  a 
union  could  vote,  airainst  the  wishes  of  a  minority,  to  divert  sick  and  burial  b;Miefit 
fmids  from  tlie  purposes  to  which  they  were  originally  dedicated.  {Li(/f/ett  v. 
Koirinicn  (23  LRKM  203."))  (Minn.  Sup.  Ct..  1048)).  See  Low  v.  Harris  (90  F. 
(2d)  783  (C.  C.  A.  7))  ;  See  Harris,  c.r  rcl.  Carpenters  Union  v.  Baehman  (160 


""  T,P'_'isl;itivfl  History  of  the  Labor-ManaKonicnt  R<'lation.s  .\ct,  pp.  .370,  48.5. 
»'  Ibid.,  p.  458. 


396  LABOR    RELATIONS 

Or.  520,  86  P.  (2d)  456  (Oregon  Sup.  Ct.)).  These  decisions  bore  no  references 
to  the  Labor-Management  Act,  1947  and  rested  solely  on  equitable  principles  estab- 
lished under  State  law  by  judicial  decision.  It  should  also  be  noted  that  most 
weltare  funds  were  prior  to  the  enactment  of  the  Labor-Management  Relations 
Act,  1947,  either  jointly  administered  by  employers  and  unions  or  are  adminis- 
tered primarily  by  an  insurance  company.** 

Section  302  has  criminal,  rather  than  civil,  sanctions,  namely  a  fine  of  not  over 
$10,000  and  imprisonment  of  not  over  1  year  (subsec.  (d) ).  To  escape  the  con- 
sequent risk  of  accidentally  making  or  carrying  out  an  agreement  concerning  a' 
welfare  fund  in  violation  of  section  302,  one  party  secured  an  opinion  from  the 
Solicitor  of  Labor  and  from  the  Attorney  General  of  the  United  States  as  to  the 
validity  of  the  proposed  agreement.""  However,  such  an  opinion  would  not  be 
binding  upon  either  the  Attorney  General  or  the  courts,  or  upon  employers  or 
labor  organizations,  in  criminal  proceedings  against  the  trustees  of  such  a  fund. 
While  a  few  cases  have  been  decided  concerning  welfare  funds  as  a  result  of  civil 
actions,^  the  danger  of  being  subjected  to  criminal  prosecution  in  setting  up  new 
welfare  funds  is  always  present. 

Point  11.  Union  Security  :  Restrictive  State  Laws  I'revail 

"The  Taft-Hartley  Act  impaired  legitimate  union  security  by  providing  that 
where  State  laws  are  more  restrictive  than  the  Federal  statute  the  State  laws 
should  prevail.  As  a  result  of  this  provision  even  union  shops  are  banned  in 
some  industries  engaged  in  interstate  commerce." 

Section  14  (b)  of  the  National  Labor  Relations  Act,  as  amended  by  title  I  of 
the  Labor-Management  Relations  Act  of  1947,  provides : 

"Nothing  in  this  act  shall  be  construed  as  authorizing  the  execution  or  appli- 
cation of  agreements  requiring  membership  in  a  labor  organization  as  a  condi- 
tion of  employment  in  any  State  or  Territory  in  which  such  execution  or  appli- 
cation is  prohibited  by  State  or  Territorial  law."  " 

Although  the  Labor-Management  Relations  Act  did  not  change  the  declara- 
tions in  the  National  Labor  Relations  Act  that  the  national  labor  i)olicy  is 
founded  on  the  principle  and  procedures  of  collective  bargaining  in  interstate 
trade,  commerce,  and  industry,  section  14  (b)  has  had  the  effect  of  drastically 
curtailing  the  scope  of  such  bargaining  in  interstate  commerce  industries.  Dur- 
ing the  time  when  labor-management  relations  were  under  investigation  by  the 
C'ongress  in  1947,  11  States^  took  acMon  to  ban  by  law  all  types  of  union  security 
agreements.^  Prior  to  this  time  only  two  States,  Nevada  and  Florida,  had  pro- 
visions of  law  designed  to  remove  completely  the  subject  of  union  security  from 
the  realm  of  collective  bargaining.  In  addition  to  the  outright  ban  on  closed 
shops,  the  laws  of  six^  other  States  at  the  present  time  provide  for  various  re- 
strictions and  conditions  in  connection  with  union  security  provisions,  or  declare 
such  pi-ovisions  against  public  policy  without  providing  enforcement  procedures. 

Thus,  in  some  States  unions  and  emiiloyers  can  make  the  kind  of  union  shop 
agreements  which  is  permitted  by  the  National  Labor  Relations  Act,  as  amended," 
while  in  others  they  cannot,  even  though  they  are  engaged  in  interstate  commerce 
or  in  activities  which  affect  interstate  commerce.  The  result  is  confusion  and 
uncertainty  for  both  vmions  and  employers.  Section  14  (b)  is  a  major  handicap 
to  this  development  of  fair,  clear  and  nondiscriminatory  treatment  of  employees 
in  interstate  trade,  commerce,  and  industry  with  respect  to  union  security. 

Point  12.  Poi.itical  Contributions  and  Expenditures  by  Labor  Unions 

"The  Taft-Hartley  Act's  broad  ban  upon  political  contributions  and  exi>endi- 
tures  by  labor  organizations,  in  my  opinion,  is  unfair  and  undemocratic.  I 
consider  this  to  be  discriminatory  legislation  because  it  selects  labor  organiza- 


"■*  Health  Benefit  Programs  Established  Through  Collective  Bargaining,  Bull.  841,  Bureau 
of  Labor  Statistics,  1945. 

"'Agreement  in  the  recording  industry  (C.  C.  H.  Labor  Service,  vol.  2,  par.  9014). 

^  In  re  Feller  ((N.  Y.  Supr.  Ct.,  N.  Y.  Count.v),  22  L.  R.  R.  M.  2367)  ;  Van  Horn  v. 
Levis  (22  L.  R.  R.  M.  22.S2)   (D.  C.  District  of  Columbia  ) ). 

-Sec.  14  (b)  of  the  National  Labor  Relations  Act,  as  amended  in  title  I  of  the  Labor- 
Management  Relations  Act,  1947  (Public,  No.  101,  80th  Cong.,  1st  sess.). 

^  Arizona,  Arkansas,  Georgia,  Iowa,  Nebraska,  North  Carolina,  North  Dakota,  South 
Dakota,  Tennessee,  Texas,  Virginia. 

*  The  validity  of  such  laws  was  upheld  in  Lincoln  Union  v.  North  Western.  No.  47  and 
34,  and  .4.  F.  of  L.  v.  American  Sash  Co.,  No.  27,  on  January  3,  1949,  bv  the  United  States 
Supreme  Court. 

°  Kansas,  Colorado,  New  Hampshire,  Wisconsin,  Delaware,  and  Maryland 

«Sec.  8  (a)    (3)  and  8  (b)    (2)  of  the  National  Labor  Relations  Act"  as  amended. 
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tions  as  the  only  typo  of  vdhmtMry  Mssocijitioiis  wliich  arc  to  be  doiiit'cl  effective 
political  participation.' 

Section  ;504  of  title  III  of  the  Lahor-Mana.yemeiit  Relations  Act,  li)47,  provides: 
"Sec.  304.  Section  318  of  the  Federal  Corrupt  Practices  Act,  1925    (U.  S.  C. 
194(t  edition,  title  2,  sec.  2.")!;  Supp.  V,  title  50,  App.,  sec.  150'J)   as  amended,  is 
amended  to  read  as  follows: 

■■  "Six".  313.  It  is  unlawful  for  any  national  hank,  or  any  corporation  organized 
by  authority  of  any  law  of  Congress,  to  make  a  contribution  or  expenditure  in 
coiuiection  with  any  election  to  any  i)olitical  office,  or  in  coiuiection  with  any 
primary  election  or  political  convention  or  caucus  held  to  select  candidates  for 
any  political  ottice,  or  for  any  corporation  whatever  or  any  labor  organization 
to  make  a  contril)uti<ni  or  expenditure  in  connection  with  any  election  at  which 
Presidential  and  Vice  Presidential  electors  or  a  Senator  or  Representative  in,  or 
a  Delegate  or  Resident  Conunissioner  to  Congress  are  to  be  voted  for,  or  in 
connection  with  any  primary  election  or  political  convention  or  caucus  held  to 
select  candidates  for  any  of  the  foregoing  offices,  or  for  any  candidate,  political 
connniltee,  or  other  person  to  accept  or  reecive  any  contribution  prohibited  by 
this  .section.  b]very  corporation  or  labor  organization  which  makes  any  contri- 
bution or  expenditure  in  violation  of  this  section  shall  be  fined  not  more  than 
!j;5,(i()(»;  and  every  officer  or  director  of  any  corporation,  or  officer  of  any  labor 
organization,  who  consents  to  any  contribution  or  expenditure  by  the  corporation 
or  labor  organization,  as  the  case  may  be,  in  violation  of  this  section  shall  be 
fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  one  year,  or  both. 
For  the  pi;rposes  of  this  section  "labor  organizations"  means  any  organization  of 
any  kind,  or  any  agency  or  emijJoyee  representation  con,mittee  or  plan,  in  which 
employees  participate  and  which  exists  for  tlie  purpose,  in  whole  or  in  part,  of 
dealing  with  employers  concerning  grievances,  labor  disputes,  wages,  rates  of 
pay,  hours  of  employment,  or  conditions  of  work.'  " 

Tile  scope  of  section  304  of  the  Taft-Hartley  Act  has  been  considered  by  the 
coiu'ts  in  two  cases.  In  the  first  case  arising  under  tliis  section  the  Congress  of 
Industrial  Organizations  and  I'hilip  Murray,  its  president,  were  charged  with 
making  expenditures  in  connection  with  a  Federal  election  by  publishing  and 
circulating  in  the  C.  I.  O.  News  an  editorial  by  Mr.  Murray  favoring  one  of  the 
candidates  in  a  special  election  held  on  July  15,  1947,  to  elect  a  representative  to 
Congress  in  the  Third  Congressional  District  of  the  State  of  Maryland.  The 
Federal  district  judge  before  whom  this  case  was  heard  held  that  the  section 
was  an  unconstitutional  deprivation  of  freedom  of  speech,  freedom  of  press,  and 
freedom  of  assembl.A-.  guaranteed  protection  by  the  First  amendment  to  the  Con- 
stitution of  the  United  States." 

On  appeal,  the  United  States  Supreme  Court  sustained  the  district  court's  dis- 
missal of  the  indictment,  not,  however,  on  the  ground  of  the  unconstitutionality 
of  the  statutory  provision  but  solely  for  the  reason  that  the  provision  did  not 
apply  to  the  actions  of  the  defendants  in  the  case.^ 

In  the  other  case  brought  under  the  section,  another  Federal  district  court  has 
held,  however,  that  th(>  act  prohibits  a  union  from  financing  a  newspaper  adver- 
tisement and  radio  broadcast  advocating  the  defeat  of  a  candidate  in  a  congres- 
sional election." 

Section  304  ignores  the  l>a.sic  difference  in  nature  and  purpose  between  a  corpo- 
ration who.se  primary  purpo.se  is  pront,  and  a  lalior  organization,  whose  primary 
pui-pose  is  the  promotion  of  good  living  standards  and  working  conditions  for  its 
membi'rs.  The  membei-s  of  labor  organizations  are  not  ordinarily  able,  as  coriDo- 
ration  officials,  to  make  sizable  individual  contributions  to  political  campaigns.^" 

Labor  organizations  are  the  only  type  of  voluntary  unincorporated  associations 
wliose  political  activities  have  been  restricted."  Employers"  trade  associations, 
to  mention  only  one  .such  type,  ttre  not  sub.ject  to  any  comparal^le  restriction  on 
their  political  activities. 

Point  13.  Damagk  Suits 

"The  Taft-Hartley  Act  provides  for  damage  suits  in  the  Federal  courts  for 
breaches  of  collective-bargaining  agreements  and  for  violation  of  the  prohibitions 
in  the  act  against  secondary  boycotts  and  jurisdictional  disputes.     These  pro- 

'  Vnitcd  states  v.  C.  I.  O.,  77  F.  Supp.  355. 
«  Tnitcd  Stntex  v.  C.  /.  ()..  :{:i5  U.  S.  100. 

'■'  tnitcd  Stutcs  V.  I'liinlcrs  Lmnl  I'liinn  .',H1  (7t)  F.  Snpi).  51(!). 
1"  II()iis(>  Minority  K(>p«prt  Xo.  -24.")  (SOili  Coiij;.).  p.  Ill  :  I.c^rislative  Ilistorv  of  tlic 
L.-ibor  .M:mn.i,'Piii('iir  Kclntions  Act,  1947,  U.  S.  Ooveriimciit   I'rin(iii<r  Office,  194S    p    4()2 
"Ibid.,  pp.  402,  682,  683. 
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visions  throw  upon  the  Federal  courts  the  task  of  deciding  many  issues  which 
should  be  settled  by  the  parties  themselves  within  the  framework  of  their  agree- 
ments. Furthermore,  the  burden  of  untangling  the  complicated  economic  problems 
out  of  which  the  evils  of  unjvistifiable  secondary  boycotts  and  jurisdictional 
disputes  arise  is  one  that  administrative  agencies  dealing  continuously  with 
employer-employee  relations  are  far  better  equipped  to  handle  than  the  Federal 
courts,  where  dockets  are  already  seriously  overcrowded.  These  provisions 
assume  an  attitude  of  hostility  between  employers  and  unions  which  is  wholly 
incompatible  with  the  maintenance  of  peaceful  collective-bargaining  relations  and 
Avith  the  assumptions  uix)n  which  our  entire  national  labor  policy  is  founded." 

Actions  in  the  Federal  courts  against  labor  organizations  are  provided  for  in  two 
sections  of  the  Labor-Management  Relations  Act.  Suits  for  breach  of  contract 
ujay  be  brought  under  section  301,  title  III,  of  the  act,  which  provides  as  follows : 
"Sec.  301.  (a)  Suits  for  violation  of  contracts  between  an  employer  and  a 
labor  organization  representing  employees  in  an  industry  affecting  commerce  as 
defined  in  this  act,  or  between  any  such  labor  organizations,  may  be  brought 
in  any  district  court  of  the  United  States  having  jurisdiction  of  the  parties,  with- 
out respect  to  the  amomit  in  controversy  or  wihout  regard  to  the  citizenship  of 
•the  parties. 

"(b)  Any  labor  organization  which  represents  employees  in  an  industry  affect- 
ing commerce  as  defined  in  this  Act  and  any  employer  whose  activities  affect  com- 
merce as  defined  in  this  act  shall  be  bound  by  the  acts  of  its  agents.  Any  such 
labor  organization  may  sue  or  be  sued  as  an  entity  and  in  behalf  of  the  employees 
whom  it  represents  in  the  courts  of  the  United  States.  Any  money  judgment 
against  a  labor  organization  in  a  district  court  of  the  United  States  shall  be 
enforceable  only  against  the  organization  as  an  entity  and  against  its  assets,  and 
shall  not  be  enforc^'able  against  any  individual  member  or  his  assets. 

"(c)  For  the  purposes  of  actions  and  proceedings  by  or  against  labor  organi- 
zations in  the  district  courts  of  the  United  States,  district  courts  shall  be  deemed 
to  have  jurisdiction  of  a  labor  organization  (1)  in  the  district  in  which  such 
■organization  maintains  its  princpal  office,  or  (2)  in  any  district  in  which  its  duly 
authorized  officers  or  agents  are  engaged  in  representing  or  acting  for  employee 
members. 

"(d)  The  service  of  summons,  subpena,  or  other  legal  process  of  any  court  of 
the  United  States  upon  an  officer  or  agent  of  a  labor  organization,  in  his  capacity 
as  such,  shall  constitute  service  upon  the  labor  organization. 

"(e)  For  the  purposes  of  this  section,  in  determining  whether  any  person  in 
acting  as  an  'agent'  of  another  ])erson  so  as  to  make  such  other  person  responsible 
for  his  acts,  the  question  of  whether  the  specific  acts  performed  were  actually 
authorized  or  subsequently  ratified  shall  not  be  controlling." 

Damage  suits  for  injury  to  business  or  property  by  reason  of  so-called  "second- 
ary boycotts"  and  jurisdictional  disputes,  defined  in  the  same  terms  as  the  union 
unfair  labor  practices  defined  in  section  8(b)  (4)  of  the  National  Labor  Relations 
Act,  as  amended,  are  authorized  in  section  303  of  the  act.  That  section  provides 
as  follows : 

"Sec.  303.  (a)  It  shall  be  unlawful,  for  the  purposes  of  this  section  only,  in  an 
industry  or  activity  affecting  commerce,  for  any  labor  organization  to  engage  in, 
or  to  induce  or  encourage  the  employees  of  any  employer  to  engage  in,  a  strike 
or  a  concerted  refusal  in  the  course  of  their  employment  to  use,  manufacture, 
process,  transport,  or  otherwise  handle  or  work  on  any  goods,  articles,  materials, 
or  commodities  or  to  perform  any  services,  where  an  object  thereof  is — 

"(1)  forcing  or  requiring  any  employer  or  self-employed  person  to  join  any 
labor  or  employer  organization  or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  ]>roducts 
of  any  other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business 
with  an.v  other  person  ; 

"(2)  forcing  or  requiring  any  other  employer  to  recognize  or  bargain 
with  a  labor  organization  as  the  representative  of  his  employees  unless  such 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9  of  the  National  Labor  Relations  Act ; 

"(3)  forcing  or  requiring  any  employer  to  recognize  or  bargain  with  a 
particular  labor  oi-ganlzation  as  the  representative  of  his  employees  if 
another  labor  organization  has  been  certified  as  the  representative  of  such 
employees  mider  the  provisions  of  section  9  of  the  National  Labor  Relations 
Act ; 

"(4)  forcing  or  requiring  any  employer  to  assign  particular  work  to 
employees  in  a  particular  labor  organization  or  in  a  particular  trade,  craft, 
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or  class  rather  than  to  employees  in  another  labor  organization  or  in  another 

trade,   craft,   or  class   luiless   such    employer    is   failing   to   conform    to   an 

order  or  certification  of  the  National  Lahor  [{elations  P.oard  determining  the 

l)argaining   rei)resentative  for  employees   performing   such   work.      Nothing 

contained  in  this  suhsection  shall  be  construed  to  make  unlawful  a  refusal 

by  any  person  to  enter  upon  the  premises  of  any  employer   (other  than  his 

own  employer),  if  the  emjiloyees  of  such  employer  are  eng;iged  in  a  strike 

i-atified   or   .-ipproved    l)y    a    representative   of   such    employees   whom    such 

emi>loyer  is  re(iuired  to  recognize  under  the  National  Labor  Relations  Act. 

"(b)   Whoever  shall  be  injured  in  his  business  or  i)roperty  by  reason  of  any 

violation  of  subsection   (a»  may  sue  therefor  in  any  district  court  of  the  United 

States  subject  to  the  limitations  and  provisions  of  section  301  hereof  without 

lespect  to  the  amount  in  controversy,  or  in  any  other  court  having  jurisdiction 

of  the  parties,  and  sliall  recover  the  damages  by  him  sustained  and  the  cost  of  the 

suit." 

Union  liability  in  damages  for  engaging  in  the  activities  defined  in  section  303 
is  in  additi(m  to  the  sanctions  provided  in  the  National  Labor  Relations  Act,  as 
amended.  f(n-  engaging  in  the  same  activities.  Thus,  unions  may  be  subjected  to 
injuncti<)ns  and  cease-and-desist  orders  as  well  as  damage  suits  of  they  engage 
in  such  activities. 

As  a  result  of  the  provisions  with  respect  to  damage  suits,  unions  have  sought 
contract  provisions  limiting  or  avoiding  damage  liability.  Such  provisions  were 
said  by  the  examiner  in  the  Baltimore  I.  T.  U.  case  (21  L.  R.  R.  M.  303)  to  be 
a  proper  subject  of  bargaining.  Hitherto  normal  "no  strike"  clauses  in  collective 
hargiiining  agreements  have  been  replaced  by  such  clauses  as  "the  union  will 
not  initiate,  authorize,  sanction,  support  nor  engage  in  any  strike,  stoppage,  or 
slow-down  of  work."  '"  and  simple  agreements  to  work  when  "able  and  willing."  " 
Section  .301  permits  damage  suits  in  the  Federal  courts  for  breach  of  collective 
bargaining  agreements  without  regard  to  the  usual  jurisdictional  recpiirements 
tif  diversity  of  citizensliip  and  minimum  aiiioimt  in  controversy.  This  right  of 
action  is  in  addition  to  that  accorded  in  the  courts  of  the  .several  States. 
It  has  been  pointed  out  with  respect  to  section  301  that — 

"It  would  be  unfortunate  if  there  should  develop  any  strong  tendency  to  look 
to  the  Federal  courts  to  settle  questions  concerning  the  interpretation  and  appli- 
cation of  collective-bargaining  agreements.  A  collective  agreement  is  most  work- 
able when  it  is  treated  as  a  constitutional  instrument  or  basic  statute  charging  an 
administrative  authority  with  the  day-to-day  application  of  general  aims.  The 
determination  of  disputes  arising  during  this  process  is  more  a  matter  of  creating 
new  law  than  of  construing  the  provisions  of  a  tightly  drawn  document.  Few 
judges  are  equipped  for  this  task  by  experience  or  insight;  in  addition,  they 
would  he  hampered  by  the  restrictions  and  delays  of  legal  doctrine  and  court 
procedure.  Wider  voluntary  use  of  arbitration  offers  a  more  promising  method 
of  settling  such  disputes."  " 

The  burden  on  the  PVderal  courts  resulting  from  section  301  is  shown  by  the 
fact  that  the  numl)er  of  civil  actions^'"'  of  all  kinds  pending  in  the  United  States 
district  courts  has  risen  from  29.027  on  .June  3<».  1043.  to  51.281  on  June  30,  1947, 
constituting  an  iu:rease  of  more  than  43  percent,  and  an  increase  of  almost  6,000 
private  cases  pending  on  .lune  30.  1040.  The  ca.ses  pending  would  require  ap- 
liroximately  11  months  of  disposition  at  the  current  rate,  irrespective  of  new 
cases  ti]«Mi  (hiring  that  time. 

It  may  be  pointed  out  that  the  provisions  of  section  303  are  one-sided,  i.  e., 
they  give  to  an  employer  a  right  of  action  for  damages  against  a  union  for  certain 
unfair  lalxir  pi'actices,  but  deny  to  a  union  the  same  right  of  action  against  an 
employer.  The  courts  have  hekl  that  the  latter  are  properly  brought  only  before 
the  National   Lalmr  Relations  Board."' 


'-Agreement  Ix'tweeii  Fall  Kiver  Textile  Manufacturers"  Association  and  Textile  Workers 
Union  of  .Vnicrica.  CIO.  Deecmher  ."..  1!»4.''.,  Art.  IX. 

"  Keferri'd  to  hv  (ierhanl  Van  Arkcl.  former  general  counsel  for  the  National  Labor 
Kelations  Hoanl  in  Ex  Administrators  Forecast  on  L.  M.  R.  A.'.'s  Operation  (1*0  L.  R.  R.  M. 
«;s.  -y,). 

"  Some  Aspects  of  the  Lal»or-Manat?ement  Relations  Act,  1947,  Archibald  Cox,  Harvard 
Law  Review,  vol.  LXI.  Xos.  1  and  2,  No.  2,  p.  305. 

^  Annual  Report  of  the  Attorne.v  General  of  the  United  .States  for  the  fiscal  year  ended 
.Tune  80.  1!)47  :  .\iiniial  Report  of  the  Director  of  the  Administrative  Office  of  the  United 
States  Courts.  I'.MT. 

"■Ama~nii  Cotton  .l/i7/  v.  Tej-tile  Worl<erx  J-ninn  (IfiT  V.  (2d)  18.3  (Apr.  1.  1948)): 
/.  /..  W.  v.  V.  Sunset  Lint-  nnti  Tvinr  Co.  (77  F.  Supp.  119  (Apr.  7,  1948))  ;  United  Packing 
House  Workers  v.  Wilson  d  Co.  (80  F.  Supp.  5(53  (.lulv  2,  1948)). 
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One  case  of  the  latter  type,  Amazon  Cotton  Mill  v.  Textile  Workers,  came  up  to 
the  United  States  Couit  of  Appeals  in  Richmond."  The  union  and  the  company- 
had  bargained  collectively  for  4  years.  At  tlie  end  of  that  time  negotiations  for 
a  renewal  of  the  contract  broke  down,  and  a  strike  resulted.  Tlie  union  charged 
the  employer  with  unfair  labor  practices  before  the  National  Labor  Relations 
Board.  The  union  thereupon  petitioned  the  Federal  district  court  for  damages 
and  an  injunction,  and  upon  issuance  of  an  interlocutory  injunction  both  the 
employer  and  the  National  Labor  Relations  Board,  as  intervenor,  appealed.  On 
appeal  the  decree  of  the  district  court  was  reversed  on  the  ground  that  the  only 
remedy  given  by  the  Taft-Hartley  Act  to  a  imion  for  the  unfair  labor  practices 
of  an  employer  was  tlirough  a  proceeding  before  the  Board. 

The  fundamental  objection,  however,  is  that  harmonious  labor  relations  cannot 
be  carried  on  through  court  fights. 

"Pursuant  to  its  legal  rights  policy  the  Taft-Hartley  Act  authorized  United 
States  district  courts  to  entertain  suits  by  either  party  charging  violation  of  col- 
lective bargaining  agreements.  It  also  declared  it  to  be  desirable  that  such 
disputes  ought  to  be  settled  by  a  method  agreed  upon  by  the  parties.  But  it  did 
not  act  on  this  suggestion,  though  court  procedures  are  about  as  helpful  in 
securing  friendly  adjustments  in  cases  of  this  kind  as  divorce  suits  are  between 
man  and  wife."  " 

Point  14.  Secondary  Boycotts 

"The  Labor-Management  Relations  Act  indiscriminately  outlaws  all  secondary 
boycotts  whether  unjustifiable  or  not.  As  the  President  emphasized  in  his  veto 
message,  the  jirovisions  of  the  act  go  far  beyond  merely  prohibiting  certain 
unjustifiable  secondary  boycotts.  The  language  used  is  so  broad  that  even  boy- 
cotts engaged  in  for  the  purpose  of  protecting  the  standards  of  union  members 
against  the  competition  of  goods  produced  under  sweatshop  conditions  are  pro- 
hibited. Such  types  of  boycotts  have  long  been  recognized  by  the  courts  as 
justifiable  in  order  to  preserve  the  union's  own  existence  and  the  gains  made  in 
genuine  collective  bargaining.  Yet  the  act  puts  a  mandatory  duty  on  the  regional 
director,  subject  to  the  siipervision  of  the  General  Counsel,  to  go  into  the  Federal 
courts  for  injunctive  relief  when  he  has  reason  to  believe  tliat  a  union  is  engaging 
in  such  a  boycott.  And  the  act  requires  the  regional  director,  in  the  preliminary 
investigation  of  a  charge  concerning  such  a  boycott  to  give  the  case  'priority  over 
all  other  cases  except  cases  of  like  character  in  the  office  where  it  is  filed  or  to 
which  it  is  referred.'  " 

Section  S  (b)  (4)  of  the  National  Labor  Relations  Act,  as  amended  by  the 
Labor-Management  Relations  Act,  ]1)47.  provides: 

"Sec.  8.  (b)  It  shall  be  an  unfair  labor  practice  for  a  labor  organization  or  its 
agents — 

(4)  to  engage  in,  or  to  induce  or  encourage  the  employees  of  any  employer 
to  engage  in,  a  strike  or  a  concerted  refusal  in  the  course  of  their  employment 
to  use,  manufacture,  process,  transport,  or  otherwise  handled  or  work  on  any 
goods,  articles,  materials,  or  commodities  or  to  perform  any  services,  where 
an  object  thereof  is  : 

(A)  forcing  or  requiring  any  employer  or  self-employed  person  to  join  any 
labor  or  employer  organization  or  any  employer  or  other  person  to  cease 
using,  selling,  handling,  transporting,  or  otherwise  dealing  in  the  products  of 
any  other  producer,  processor,  or  manufacturer,  or  to  cease  doing  business 
with  any  other  person  ; 

(R)  forcing  or  requiring  any  other  employer  to  recognize  or  bargain  with 
a  labor  organization  as  the  representative  of  his  employees  unless  such 
labor  organization  has  been  certified  as  the  representative  of  such  employees 
under  the  provisions  of  section  9 ; 

(C)  forcing  or  requiring  any  employer  to  recognize  or  bargain  with  a  par- 
ticular labor  organization  as  the  representative  of  his  employees  if  another 
labor  organization  has  been  certified  as  the  representative  of  such  em- 
ployees under  the  provisions  of  section  9  ; 

(D)  forcing  or  requiring  any  employer  to  assign  particular  work  to  em- 
ployees in  a  particular  labor  organization  or  in  a  particular  trade,  craft,  or 

"167  F.   (2(1)   IS.-?  (Apr.  1,  1948). 

1*  Lpiserson.  William  M..  For  a  New  Labor  Law — A  Basic  Analysis,  the  New  York  Times 
Magazine,  February  6,  1949,  p.  7. 
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class  rather  than  to  employees  in  another  labor  orsanization  or  in  another 
trade,  craft,  or  class,  unless  such  eni])loyer  is  failing  to  conform  to  an  order 
or  eertilioation  of  the  Board  determining  the  bargaining  representative  for 
employees  performing  such  work:    Provided,  That  nothing  contained  in  this 
subsection  (1»)  shall  be  construed  to  make  unlawful  a  refusal  by  any  person 
to  enter  upon  the  premises  of  any  employer  (other  than  his  own  employer), 
if  the  employees  of  such  employer  are  engaged  in  a  strike  ratitied  or  approved 
by  a  rei)resen(ative  of  sucii  employees  whom  such  employer  is  required  to 
recognize  under  this  Act;''/" 
This  broad  prohibition  amounts  to  an  indiscriminate  prohibition  of  all  "second- 
ary boycotts,"  as  that  term  is  commonly  used.     In  order  to  compel  unions  to 
desist  from   the  use  of  secondary  boycotts,   the  Labor-Management  Relations 
Act  (1)  dechires  secondary  boycotts  to  be  union  unfair  labor  practices;""  (2) 
makes  it  mandatory  on  the  Board  to  give  such  cases  "priority  over  all  other  cases 
of  like  character  in  the  otfice  where  it  is  tiled  or  to  which  it  is  referred"  and 
directs  the  Board's  ofticers  to  petition  courts  for  restraining  orders  or  injunc- 
tive relief  pending  the  Board's  final  determination  of  such  cases;  "'  and  (3)  sub- 
jects unions  to  damage  suits  by  any  person  injured  by  a  secondary  boycott." 
One  of  the  primary  effects  of  the  secondary  boycott  provisions  has  been  to 
provide  a  shield  for  nonunion  employers  by  isolating  them  from  peaceful  eco- 
nomic pressures  which  a  union  could  otherwise  bring  against  them  to  observe 
decent  working  conditions  established  through  the  democratic  process  of  collec- 
tive bargaining.     For  example,  in  Styles  v.  IBEW   (22  LRRM  2446),  Roane- 
Anderson  Co.  had  a  contract  with  an  electrical  union,  it  subcontracted  certain 
maintenance  work  to  Kiser  Electric  Co.,  a  nonunion  contractor,  the  lowest  bidder 
for  the  job.    The  maintenance  employees  of  Roane-Anderson  Co.,  the  so-called 
neutral  employer,  members  of  the  union,  thereupon  left  their  jobs.    As  tlie  pur- 
pose of  tlie  strike  was  to  induce  the  neutral  employer  to  cease  subcontracting 
work  to  the  Kiser  Electric  Co.,  the  court  issued  an  injunction.    If  an  employer 
for  business  reasons  refuses  to  give  up  his  right  to  deal  with  another  employer 
whose  working  standards  threaten  the  economic  interests  of  the  union,  it  is 
difficult  to  pei'ceive  any  valid  reasons  for  denying  unions  the  equal  right  to  with- 
hold the  services  of  their  members  from  such  so-called  neutral  employer. 

The  act  provides  an  incentive  to  neutral  employers  to  subcontract  work  to 
nonunion  employers.  In  the  long  run,  this  can  easily  result  in  ruining  unions 
and  the  gains  made  in  genuine  collective  bargaining.  For  example,  in  Baker  v. 
Carpenters  (21  LRRM  240(3),  Montgomery  Fair  Co.  had  in  its  employ  certain 
employees  who  were  members  of  a  carpenters'  union.  The  company  contracted 
with  Bear  Bros.,  Inc.,  a  nonunion  general  contractor,  to  make  certain  improve- 
ments and  alteration  in  its  place  of  business.  The  union  thereupon  called  a 
strike  of  its  members  against  Montgomery  Fair  Co.,  the  neutral  employer,  to  cease 
dealing  with  the  nonunion  contractor.    The  court  issued  an  injunction. 

The  possibility  afforded  by  the  hiw  to  use  subcontractors  as  strike  breakers 
is  well  illustrated  in  the  case  of  Douds  v.  Metropolitaii  Architects  (21  LRRM 
2250).  In  this  case  the  union  called  a  strike  against  Ebasco  Services,  Inc.  Prior 
to  the  strike  the  company  had  subcontracted  a  limited  amount  of  work  to  Project 
Engineering  Co.,  under  an  arrangement  whereby  Ebasco  supervised  the  work  of 
The  employees  of  Project  engaged  on  its  work,  paid  their  wages,  and  allowed 
Project  a  certain  amount  for  overhead  and  profits.  After  the  strike  began, 
Ebasco  increased  the  volume  of  work  it  subcontracted  to  Project,  work  which 
otherwise  would  have  been  performed  by  employees  of  the  Ebasco  if  they  had 
not  been  on  a  strike.  The  union  picketed  Project,  the  neutral  employe!',  and  a 
charge  of  secondary  boycott  was  filed.  The  court,  with  a  keen  appreciation  of 
the  facts  of  modern  industrial  practices,  refused  to  issue  the  injunction,  stating: 
"The  economic  effect  upon  Ebasco's  employees  was  precisely  that  which  would 
flow  from  Ebasco's  hiring  strikebreakers  to  work  on  its  own  premises."  The 
court  recognized  that  under  the  literal  wording  of  the  act  an  injunction  would 
he  required,  but  rationalized  its  refusal  to  issue  the  injunction  by  observing 
that  to  interpret  that  act  literally  would  destroy  it  l)y  driving  it  to  absurdity. 

The  ai'gument  is  commonly  advanced  that  the  purpose  of  the  act  is  to  pro- 
tect a  neutral  employer's  right  to  carry  on  his  business  without  interference. 
As  illustrated  above,  in  many  cases  a  so-called  neutral  employer  is  not  in  fact 


''  Sec.  8  (b)   (4)  of  the  National  T.ahor  Relations  Act.  as  amonflcd  by  title  I  of  the  Labor- 
Management  Relations  Act,  1947  (Public  No.  101,  SOth  Cong.,  1st  sess.j. 
="  Sec.  s  (\^)   (4)  of  the  National  Labor  Relations  Act,  as  amended. 
^  Sec.  10  (It  of  the  National  Labor  Relations  .Vet.  as  amended. 
"  Sec.  .303  (b)  of  the  National  Labor  Relations  Act,  as  amended. 
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LieutraL  The  act  even  prohibits  employers  and  unions  from  agreeing,  prior  to 
the  time  a  controversy  arises,  tliat  tlie  employer  will  not  deal  with  nonunion 
employers.  Thus  in  Douds  v.  Teamsters  (75  F.  Supp.  414),  Conway's  Express 
agreed  with  the  union  representating  its  employees  that  if  it  leased  its  equip- 
ment to  others,  it  would  arrange  for  the  lessee  to  use  union  operators  or  otherwise 
Conway  would  sell  the  equipment.  Conway's  Express  breached  the  agreement 
by  leasing  equipment  to  Middle  Atlantic  Transportation  Co.  which  did  not  employ 
union  operators.  The  court  enjoined  a  strike  to  compel  Conway's  Express  t(^ 
abide  by  its  agreement,  since  the  union  was  in  effect  seeking  to  induce  the 
employer  to  cease  leasing  such  equipment  to  the  nonunion  employer. 

In  Sperry  v.  Denver  Bldg.  and  Cons.  Trades  Council  (77  F.  Supp.  321).  the 
court  found  that  the  union  atempted  to  persuade  two  general  contractors  to 
cease  doing  business  with  a  certain  subcontractor  who  consistently  refused  to 
employ  any  union  members.  The  coui't  found  that  on  one  job  the  union  called 
one  carpenter  off  the  job  and  that  a  plumber,  on  hearing  that  the  subcontractor 
operated  a  nonunion  business,  quit  his  job  of  his  own  volition.  The  court  found 
further  that  the  union  placed  one  picket  on  another  construction  site,  and  that 
the  union  had  placed  the  name  of  the  subcontractor  on  a  blacklist  by  placing  his 
name  on  a  blackboard  at  union  headquarters  where  labor  unions  and  members 
held  their  meetings.  As  the  court  concluded  that  the  evidence  failed  to  show 
that  the  business  involved  affected  interstate  commerce,  an  injunction  was  denied. 

In  most  cases  courts  issuing  injunctions  under  the  secondary  boycott  provi- 
sions of  the  Labor-Management  Relations  Act  do  not  mention  the  reasons  which 
induced  the  unions  to  impose  a  boycott.  Such  inquiry  is  not  pertinent  imder 
the  wording  of  the  act ;  all  secondary  boycotts,  without  distinction,  are  prohibited. 
A  superficial  statement  of  the  facts  which  label  the  act  a  secondary  boycott, 
although  sufficient  to  bring  such  activity  within  the  prohibition  of  the  act,  is, 
of  course,  valueless  for  any  intelligent  evaluation  of  its  social  justification.  In 
those  few  cases  where  courts  have  statetl  the  facts  which  caused  the  union  to 
boycott,  or  such  facts  may  be  reasonabl.v  inferred,  it  appears  that  the  union 
struck  because  the  employer  of  its  members  refused  to  cease  dealing  with  another 
employer  who  paid  wages  below  those  established  in  collective-bargaining 
agreements  {Sperry  v.  Building  Trades  Council  (Kansas  City)  (23  LRRM  2115)  : 
Styles  v.  /.  B.  E.  W.,  supra)  ;  because  the  neutral  employer  with  whom  the  union 
had  a  contract  was  either  subcontracting  work  to,  or  working  with,  a  nonunion 
contractor  and  thereby  undoubtedly  contributing  to  the  perpetuation  of  lower 
working  standards  than  those  established  by  collective-bargaining  agreements  of 
the  crafts  and  trades  employed  on  the  project  (Styles  v.  Carpenters  (74  F.  Supp. 
499)  ;  I.  B.  E.  W.  case,  supra;  Baker  v.  Carpenters,  supra)  ;  because  the  union 
was  attempting  to  enlist  the  aid  of  members  of  other  unions  in  its  dispute  with 
an  employer  (LeBaron  v.  Printing  Union  (21  LRRM  2268,  23  LRRM  2145) )  :  or 
because  the  union  was  attempting  to  exercise  rights  contained  in  its  contract 
with  the  neutral  employer  either  not  to  make  deliveries  to  or  from  a  place  of 
business  where  a  strike  or  a  picket  line  authorized  by  the  Building  Construction 
Trades  Council  was  in  effect,  or  to  compel  the  neutral  employer  to  observe  other 
contractual  requirements  with  respect  to  his  business  dealings  with  third  persons 
{Sperry  v.  Building  Trades  Council  (Kansas  City)  (23  LRRM  2115)  ;  Douds  v. 
Teamsters  (Conw^ay),  supra). 

The  secondary  boycott  provisions  have  had  the  further  effect  of  prohibiting 
sympathy  strikes  and  outlawing  peaceful  picketing  in  many  situations.  In 
Douds  V.  Wine  Workers  Union  (21  LRRM  2120,  2204,  2282),  the  union  was 
charged  with  refusing  to  handle  products  of  Schenley  Distillers  for  two  distribu- 
tors in  order  to  assist  a  strike  of  an  affiliated  union  against  a  subsidiary  of 
Schenley.  A  tempo rai-y  restraining  order  was  issued,  but  was  later  dissolved 
when  the  strike  ceased.  In  LeBaron  v.  Printing  Union  (23  LRRM  2145),  the 
ninth  circuit  affirmed  the  issuance  of  an  injunction  against  a  union  which  was 
charged  with  refusing  to  handle  products  of  Schenlely  Distillers  for  two  distribu- 
Co.'s  products  and  made  shipments  to  it,  thereby  inducing  the  employees  of  the 
picketed  carriers  to  decline  to  handle  Sealright's  products.  The  court  pointed 
out  that  the  prohibition  on  secondary  boycotts  "has  in  effect  banned  picketing 
when  utilized  to  conscript  in  a  given  struggle  the  employees  of  an  employer  who 
is  not  a  party  to  the  dispute." 

The  history  of  Federal  experience  prior  to  the  Labor  Management  Relations 
Act  with  respect  to  injunctions  in  labor  disputes,  including  secondary  boycotts,  is 
a  matter  of  common  knowledge.  When  the  Sherman  Antitrust  Act  was  passed  it 
was  believed  that  it  related  to  conspiracies  in  restraint  of  ti'ade  on  the  part  of 
combinations  of  employers.    After  the  Supreme  Court  in  the  Danbury  Hatters 
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case''  held  that  the  act  was  applicable  to  unions  both  the  Federal  Government 
and  private  employers  frequently  invoked  the  act  to  obtain  injunctions  and  recover 
damages  in  a  variety  of  situations,  including  those  involving  a  refusal  to  handle 
or  work  on  goods  made  in  open  shops  and  other  secondary  boycotts.  The  use  by 
courts  of  the  Sherman  Act  to  deiirive  labor  of  the  use  of  the  boycott  and  other 
traditional  economic  weaixnis  led  Congress  to  pass  the  Clayton  Act.  Section  20 
of  the  Clayton  Act  provided  that  no  injunction  would  he  issued  to  restrain 
employees  from  "ceasing  to  patronize"  or  "from  reconmiending,  advising,  or  per- 
suading others  by  peaceful  means  so  to  do."  It  was  believed  that  this  would  have 
the  effect  of  outlawing  the  use  of  the  injunction  in  this  type  of  case.  Nevertheless 
the  United  States  Supreme  Court  in  1021  in  the  Duplex  Printing  Press  case^* 
involving  a  secondary  boycott  held,  over  the  vigorous  dissent  of  Justices  Holmes, 
Brandeis,  and  Clark  that  section  20  did  not  preclude  the  issuance  of  injunctions. 
Justice  Brandeis,  speaking  for  the  minority,  pointed  out : 

"May  not  all  with  a  common  interest  join  in  refusing  to  expend  their  labor  upon 
articles  whose  very  production  constitutes  an  attack  upon  their  standard  of  living 
and  tiie  institution  which  they  are  convinced  .supports  it?    *    *    * 

'•*  *  *  courts  with  better  appreciation  of  facts  of  industry,  recognized  the 
unity  of  interest  throughout  the  union,,  and  that,  in  refusing  to  work  on  materials 
which  threatened  it,  the  union  was  only  refusing  to  aid  in  destroying  itself." 

The  Supreme  Court's  interpretation  of  the  Clayton  Act  led  to  an  increase  in  the 
number  of  injunction  suits  not  only  in  secondary  boycott  cases  but  in  other  sit- 
uations where  the  powers  of  the  Federal  courts  could  be  invoked.  In  the  83  cases 
which  were  brought  tmder  the  Sherman  Act  against  unions  during  the  period  1890 
to  1930,  64,  or  over  77  percent,  were  brought  in  the  14-year  period  after  the  pas- 
sage of  the  Clayton  Act.  Thirty-four  of  these  sixty-four  cases  were  private 
injunction  suits.'"  By  1932  the  public  was  so  aroused  that  Congress  passed  the 
Norris-LaGuardia  Act,  which,  by  broadly  defining  the  term  "labor  dispute,"  made 
it  clear  beyond  doubt  that  Congress  intended  to  prevent  the  use  of  injunctions  in 
so-called  secondary  boycott  situations.'® 

The  report  of  the  Joint  Committee  on  Labor  Management  Relations  shows  that 
the  use  by  Federal  courts  of  the  injunction  in  labor  disputes  is  being  revived  on 
a  scale  heretofore  luiprecedented.  As  pi-eviously  noted,  in  the  14-year  period 
1914-28.  64  injunction  cases  were  brought  against  unions  under  the  Sherman  Act. 
The  majority  report  shows  that  under  the  Labor  Management  Relations  Act  in  the 
5-month  period  August  1947  to  February  1,  1948,  132  charges  alleging  secondary 
boycotts  were  filed,  or  approximately  26  cases  per  month.  During  the  9-month 
period  February  1.  1948,  to  November  1,  1948,  210  such  charges  were  filed,  or  an 
average  of  23  cases  per  month.  The  vast  majority  of  these  charges  were  later 
dismissed,  and  it  is  therefore  impossible  to  state  how  many  of  such  charges  were 
valid.  Notwithstanding  this  apparent  decrease  in  the  number  of  secondary  boy- 
cotts, it  is  equally  clear  that  injunctions  are  being  sought  in  an  ever-increasing 
number  of  such  cases.  In  the  first-mentioned  period  nine  petitions  for  temporary 
restraining  orders  or  injunctions  were  filed.  However,  in  the  latter  period  22  such 
petitions  were  file^l.'"  Thus  in  the  brief  14-month  period  31  suits  for  injunctions 
against  unions  were  filed  under  the  secondary  boycott  sections  alone  as  compared 
with  a  total  of  83  injunction  suits  of  all  types  filed  under  the  Sherman  Act  in  the 
40-year  period  1890  to  1930.  The  act  makes  it  mandatory  on  the  Board  to  give 
priority  to  such  cases  and  directs  the  Board  to  seek  an  injunction  whenever  an 
officer  of  the  Board  finds  any  reason  to  believe  that  a  charge  of  secondary  boycott 
is  true.  It  is  wholly  reasonable  to  anticipate,  therefore,  that  unless  the  use  of  the 
injunction  in  labor  disputes  is  again  prohibited  the  present  upward  trend  in  the 
use  of  injunction  in  labor  disputes  will  continue. 

Point  1.5.  Discrimination  Against  Labor  Organizations  in  the  Application 
OF  Sanctions  Against  Unfair  Labor  Practices 

"Tlie  Taft-Hartley  Act  grossly  discriminates  in  the  application  of  sanctions 
against  unfair  labor  practices  in  favor  of  employei's  and  against  labor  organiza- 
tions. Mandatory  injunctive  action  is  provided  for  in  the  case  of  three  employee 
or  imion  organization  unfair  labor  practices.*    In  no  case  is  it  mandatory  to 


i3  Tyoewe  V.  Lairlor  ^208  U.  S.  274  (1908)). 

^2r>4  U.  S.  44.3  (1921). 

^  Erlw.Trd  Borm.Tii.  Labor  anrl  thp  Sherman  Act,  p.  219. 

^' Milk  Wnqon  Dnvers  Tnion  v.  iMkc  Tnlleii  Farm  Products  (.311  U.  S.  91). 

2'  .Toint  Committee  on  Labor-Management  Relations,  majority  report,  pp.  24,  27. 
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afford  relief  to  employees  or  a  labor  organization  against  any  employer  unfair 
labor  practice." 

Section  S  (b)  (4)  of  the  National  Labor  Relations  Act.  as  amended  by  the 
Labor  Management  Relations  Act,  1947,  provides  that  it  shall  be  an  unfair  labor 
practice  for  a  labor  organization  or  its  agent  "to  engage  in,  or  to  induce  or 
encourage  the  employees  of  any  employer  to  engage  in.  a  strike  or  a  concerted 
refusal  in  the  coiu-se  of  their  employment  to  use,  manufacture,  process,  transport, 
or  otherwise  handle  or  work  on  any  goods,  articles,  luaterials,  or  commodities 
or  to  perform  any  services,  where  an  object  thereof  is :  ^ 

"(a)  forcing  or  requiring  an  employer  or  employed  persons  to  join  a 
labor  or  employer  organization  or  any  employer  to  cease  doing  business  with 
any  other  person ; 

"(b)  forcing  or  requiring  an  employer  to  bargain  with  the  labor  organiza- 
tion unless  it  is  the  certified  representative  under  Section  9  of  the  National 
Labor  Relations  Act,  as  amended  : 

"(c)  forcing  or  requiring  an  employer  to  bargain  with  such  labor  organi- 
zation if  another  labor  organization  has  been  certified  as  the  bargaining 
representative  under   Section  9  of  the  National  Labor  Relations  Act,   as 
amended. 
Section  10  (1)  of  the  act  provides  that  when  it  is  charged  that  any  "person," 
which  by  definition  includes  any  labor  organization,"'  has  engaged  in  any  of  the 
three  foregoing  unfair  labor  practices  "the  preliminary  investigation  of  such 
charge  sJiall  he  ukkIc  forthwith  and  given  priority  over  all  other  cases  except 
cases  of  like  character  in  the  office  where  it  is  filed  or  to  which  it  is  referred.    If, 
after  such  investigation,  the  officer  or  region;il  attorney  to  whom  the  matter  may 
be  referred  has  reasonable  cause  to  believe  that  such  charge  is  true  and  that  a 
complaint  should  issue,  he  shall,  on  behalf  of  the  Board,  petition  any  district 
court  of  the  United  States      *     *     *     f^j.  appropriate  injunctive  relief  pending 
the  final  adjudication  of  the  Board  with  respect  to  such  matter.    Upon  the  filing 
of  any  such  petition  the  district  court  shall  have  jurisdiction  to  grant  such  in- 
junctive relief  or  temporary  restraining  order  as  it  deems  just  and  proper,  not- 
withstanding any  other  provision  of  law."  [Italics  supplied.]  ™ 

All  other  unfair  labor  practices  provided  in  the  National  Labor  Relations  Act, 
as  amended  by  fhe  Labor-Management  Relations  Act,  1947,  including  all  unfair 
labor  pi-actices  of  employers,  are  made  subject  to  the  provisions  of  section  10  (j) 
which  makes  it  discretionary  with  the  Board  to  seek  temporary  injunctive  relief. 
That  section  provides : 

"The  Board  shall  have  power,  upon  issuance  of  a  complaint  as  provided  in 
subsection  (b)  charging  that  any  person  has  engaged  in  or  is  engaging  in  an 
unfair  labor  practice,  to  petition  any  district  court  of  the  United  States  (includ- 
ing the  District  Court  of  the  United  States  for  the  District  of  Columbia),  within 
any  district  wherein  the  unfair  labor  practice  in  question  is  alleged  to  have 
occurred  or  wherein  such  person  i-esides  oi-  transacts  business,  for  appropriate 
temporary  relief  or  restraining  order.  Upon  the  filing  of  any  such  petition  the 
cout  shall  cause  notice  thereof  to  be  served  upon  such  person,  and  tliereupon  shall 
have  jurisdiction  to  grant  to  the  Board  such  temporary  relief  or  restraining  order 
as  it  deems  just  and  pro^jer."  '* 

It  is  to  be  noted  that  the  provisions  of  .section  10  (j)  as  well  as  the  provisions 
of  section  10  (1)  are  available  to  invoke  injunctive  action  against  labor  unions 
charged  with  violation  of  section  8  (b)   (4). 

PoixT  10.  National  Emergency  Disputes 

"The  Taft-Hartley  Act  provides  elaborate  and  inflexible  ]irocedures  including 
boards  of  inquiry,  an  SO-day  waiting  period  enforced  by  inlunction,  and  secret 
I)allots  which  nmst  be  followed  in  emergency  disputes.  Nevertheless,  as  the 
President  said  in  his  veto  message,  he  and  his  officers  are  deprived  of  their  power 
to  take  effective  action  in  securing  peaceful  settlement  of  such  disputes.  For 
example,  even  the  boards  of  inquiry  are  deprived  of  authority  to  make  recom- 
mendations for  settling  the  disi»ute.  In  the  atomic  energy  and  longshore  cases 
these  procedures  were  unavailing,  and  agreements  between  the  parties  were 


=«  See  sec.  S   (h)    f4)   of  the  Nntioiinl  Labor  Relations  Act.  a.s  amended  bv  title  I  of  the 
Liahor-Manasrement  Kelations  Act,  1047   ^Pnblic  No.  101.  SOth  Cons:.,  1st  sess.). 
-^  Sec.  2  (11  of  the  National  Labor  Relations  Act.  as  amended. 
^  Sec.  10  (1)  of  the  National  Labor  Relations  Act.  as  amended. 
'^  Sec.  10  (j)  of  the  National  Labor  Relations  Act.  as  amended. 
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ivaclu'd  with  the  assistMiice  of  GoviTiimont  foiiciluition,  only  after  the  ma- 
chinery providtMl  by  the  \;\\\  had  ineffectively  run  its  course." 

The  Labor  Manaj;enient  H(>lations  Act,  1!)47,  sections  'J(K>  to  '20,S,  inclusive,  au- 
thorizes the  President,  whenever  in  his  opinion,  a  tlirQatened  or  actual  strike  or 
lock-out  affects  sul>stant ially  an  entire  industry  and  would,  if  permitted  to  occur 
or  continue,  inu'eril  the  national  health  or  safety,  to  api)oint  a  board  of  inquiry 
wliicii  shall  report  the  facts  witliout  recommendation.  The  board  is  given 
.subpena  powers.  After  receiving  the  i-eport  the  President  may  direct  the  Attor- 
ney General  to  iM'tition  for  an  injunction,  and  if  tiie  court  finds  that  such  peril 
exists  it  has  jurisdiction  to  oTijoin  the  lock-out  or  strike. 

The  order  of  the  court  is  subject  to  review  by  the  circuit  courts  of  appeals  and 
the  Supreme  Court. 

Sections  20U-21(>  require  that  the  parti(>s  to  a  dispute  in  which  an  injunction 
has  lieen  issued  to  make  every  effort  to  settU^  their  differences  with  the  assistance 
of  the  Mediation  and  Conciliation  Service,  altbouuh  neither  party  would  be 
required  to  accept  any  proposal  of  the  Mediation  Service.  It  settlement  is  not 
reached  Ol>  days  after  the  injunction,  the  l)oar(i  of  inquiry  makes  a  progress  re- 
port to  the  Attorney  General  which  repcn-t  is  made  public.  Within  If)  days  there- 
after the  NLRB  holds  an  election  among  the  employees  of  each  employer  to  see 
whether  they  wish  to  accept  the  employer's  final  offer  as  stated  by  him.  Within 
5  days  after  the  election  the  Board  is  required  to  certify  the  results  of  the 
election.  Thereupon  (or  upon  settlement  at  any  time  during  the  80-day  period 
if  that  is  sooner)  the  Attorney  General  is  required  to  move  to  have  the  in- 
junction di.scharged.  The  President  thereafter  makes  a  full  report  to  Congress 
with  his  recommendatoins.  ^" 

I'nder  the  foregoing  provisions  of  the  Labor-Management  Relations  Act,  1947, 
the  President  is  virtually  under  a  congressional  mandate  whenever  there  is  a 
threatened  strike  or  lock-out  affecting  an  entire  industry  or  a  substantial  part 
thereof  to  invoke  the  iirocedui'es  provided  for  therein.  It  is  true  that  the  qties- 
tions  whether  such  procedures  should  be  invoked  and  whether  an  injunction 
should  be  sought  in  any  particular  case  are  left  to  the  discretion  of  the  Presi- 
dent. Once  the  initial  decision  is  made  to  invoke  the  procedures  provided  for  in 
sections  206-210,  however,  the  act  provides  for  an  inflexible  succession  of  boards 
of  inquiry  without  authority  to  make  recommendations,  an  80-day  injunction,  a 
vote  on  individual  employers"  last  offers  as  stated  by  them  and  discharge  of 
the  injiniction. 

Tlie  Federal  Mediation  and  Conciliation  Service  in  its  first  annual  report 
pointed  out  that — • 

"One  of  the  conclusions  which  the  Sei'vice  is  undoubtedly  justified  in  drawing 
from  its  experience  of  the  last  year  is  that  provision  for  an  80-day  period  of  con- 
tinued operations,  under  injunctive  order  of  a  court,  tends  to  delay  rather  than 
facilitate  settlement  of  a  dispute.  Parties  unable  to  resolve  the  issues  facing 
them  before  a  deadline  date,  when  subject  to  an  injunction  order,  tend  to  lose  a 
.sense  of  urgency  and  to  relax  their  efforts  to  reach  a  settlement.  They  wait  for 
the  next  deadline  date  (the  date  of  discliarge  of  the  injunt'tion)  to  spur  them  to 
renewed  efforts.  In  most  instances  efforts  of 'the  Service  to  encourage  the  parties 
to  bargain  during  the  injunction  period,  with  a  view  to  early  settlement,  falls  on 
deaf  ears.  Further,  the  public  appears  to  be  lulled  into  a  sense  of  false  security 
l)y  a  relatively  long  period  of  industrial  peace  by  injuncticm  and  does  not  give 
evidence  of  being  aware  of  a  threat  to  the  common  welfare  which  would  produce 
a  climate  of  public  opinion  favorable  to  settlement."  "' 

The  report  also  observed  that — 

'"In  every  national  emergency  dispute  to  date  the  results  of  a  ballot  conducted 
by  the  National  Labor  Relations  P.oard  pursuant  to  section  209  (b)  of  the  act 
have  been  overwhelmingly  for  rejection  of  the  (Muployer's  last  offer.  For  reasons 
which  need  not  be  elaborated  here  it  is  fair  to  assume  that  the  likelihood  of  any 
ballot  in  tiie  future  having  a  conti-ary  i-esnlt,  is  small  and  remote.  These  ballots 
are  exptMisive  to  conduct,  and  the  experience  of  a  yeai'  demonsti'ates  that  they  do 
nothing  to  promote  setth-ment  of  a  dispute.  To  the  contrary,  they  ai-»>  a  disrupt- 
ing influence  in  collective  l)argaining  and  mediation.  The  last  or  final  offer  of  an 
employer  which  the  National  Laboi-  Relations  P>oard  is  imder  an  obligation  to 
submit  to  ballot,  is  not  likely  to  be  the  ultimate  offer  in  fact,  on  the  basis  of  which 
a  settlement  will  be  reached     *     *     *. 


^  S.->cs.   206-210  of  title   II,   L.abor-Manatrpmont   Rolations  Act,   1947    (Public.   No.   101, 
80tl]  Congr.,  1st  .«!css.). 

''First  Annual   Report.   Forloral   >riMliMtioii   and  ronciliation   Service,  iip.  50-.57. 
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"A  vote  turning  down  an  employer's  last  offer  places  additional  obstacles  and 
difficulties  in  the  way  of  a  settlement.  Union  representatives  must  necessarily 
accept  the  vote  as  a  mandate  from  the  rank  and  file\  of  workers  that  they  may 
regard  as  practicable  and  possible  bases  of  settlement  only  those  offers  of 
employers  substantially  more  favorable  than  the  one  rejected.  With  foreknowl- 
edge of  this  consequence,  employers  tend  to  keep  in  reserve,  and  not  to  represent 
as  a  last  offer  which  may  be  submitted  to  ballot,  concessions  which  might  result  in 
a  settlement.  Union  leadership  and  employees,  aware  that  employers  assess  the 
situation  in  this  manner,  act  accordingly.  Thus,  the  mandatory  last-offer  ballot 
sets  into  action  a  cycle  of  tactical  operations  by  botli  parties  which  cancel  each 
other  out  and  delay  serious  efforts  to  arrive  at  a  prompt  resolution,  of  their 
differences."  ^* 

In  his  message  of  June  20,  1947,  to  the  Congress,  vetoing  the  Labor-Manage- 
ment Relations  Act,  1947,'*  the  President  called  attention  to  the  fact  that  the 
boards  of  inquiry  authorized  by  the  act  in  emergency  strike  situations  are  for- 
bidden to  offer  their  informed  judgment  concerning  a  reasonable  basis  for  settle- 
ment of  the  dispute.'"  This  constitutes  a  serious  handicap  to  the  Government's 
efforts  to  assist  the  parties  to  settle  the  issues  involved  in  this  dispute.  William 
M.  Leiserson,  former  Cliairman  to  the  National  Mediation  Board  and  member 
of  the  National  Labor  Relations  Board,  has  pointed  out  in  an  article  published 
in  the  New  York  Times  Magazine,  on  February  6,  1949,  at  page  49,  that — 

"This  is  a  clumsy  and  undesirable  substitute  for  the  customary  method  of  fact 
finding  which  is  the  final  step  in  the  mediation  process  developed  from  the  practice 
of  collective  bargaining  itsel:^  and  often  used  to  secure  settlements'  by  mutual 
agreement.  It  is  common  in  any  major  labor  dispute,  whether  it  appears  to 
affect  pul)lic  health  and  safety  or  not,  when  direct  negotiations  between  the  parties 
and  mediatory  efforts  both  fail  and  they  cannot  agree  on  arbitration,  for  a  board 
to  investigate  positions  of  the  parties  and  the  facts  in  the  case  and  then  to  recom- 
mend an  equitable  settlement. 

"Such  recommendations  form  the  basis  on  which  the  parties  usually  reach 
agreement.  This  procedure  takes  time,  but  a  provision  in  the  law  that  neither 
party  shall  change  the  conditions  out  of  which  the  dispute  arose  for  a  period 
of  60  days  is  now  generally  acceptable  to  both  labor  and  management.  There 
is  no  need  to  resort  to  injunctions  and  court  procedures  to  secure  maintenance  of 
the  status  quo  pending  a  fact-finding  investigation." 

The  national  emergency  provisions  of  the  Labor-Management  Relations  Act 
have  proved  ineffective  not  only  in  solving  the  disputes  in  which  they  were  in- 
voked, but  in  preventing  the  occurrence  of  emergencies  Mhich  they  were  designed 
to  prevent. 

In  the  atomic-energy  dispute,  all  of  the  statutory  procedures  wei'e  invoked,  but 
the  dispute  had  not  been  settled  at  the  time  when  the  injunction  had  to  be  dis- 
charged. At  that  time  the  emergency  was  still,  therefore,  as  great  as  when  the 
injunction  proceeding  was  first  initiated  since  the  parties  were  still  in  dispute. 
The  dispute  was  not  in  fact  settled  until  the  urgency  of  the  situation  was  suffi- 
ciently felt  by  the  parties  to  compel  a  settlement.  Thereupon  the  parties  them- 
selves met,  remained  in  continuous  negotiation  for  over  50  days  and,  with  the 
assistance  of  Government  conciliation,  finally  reached  an  agreement.'^ 

In  the  Pacific  coast  maritime  dispute  a  settlement  was  not  reached  until 
almost  2  months  after  an  injunction  obtained  under  the  national  emergency 
provisions  of  the  Laboi'-Management  Relations  Act  had  been  discharged.'^ 

In  the  Atlantic  coast  longshore  dispute,  also,  there  was  no  settlement  reached 
until  after  the  injunction  obtained  under  the  national  emergency  provisions  of 
the  Labor-Management  Relations  Act  had  run  its  course  and  been  discharged. 
Settlement  was  finally  reached  by  the  parties  assisted  by  Government  con- 
ciliators.""' 

William  H.  Davis,  former  Chairman  of  the  National  War  Labor  Board,  testified 
before  the  Senate  Labor  and  Public  Welfare  Committee  on  February  7,  1949, 
that  "there  has  not  been  a  case  under  the  Taft-Hartley  law  in  which  a  settlement 
has  been  reached  during  the  cooling-off  i)eriod  under  an  injimction."  ^° 


3*  First  Annual  Report,  Federal  Mediation  and  Conciliation  Service,  p.  57. 

35  H.  Doc.  No.  334  (80th  Cong.,  1st  sess.). 

=»  Id.,  p.  7. 

3'  First  Annual  Report  of  the  Federal  Mediation  and  Conciliation  Service,  pp.  41-42, 
55-56. 

=«  Id.,  pp.  47-48,  54. 

39  Id.,  p.  53. 

^  Transcript  of  hearings  held  before  tlie  Senate  Committee  on  Labor  and  Public  Welfare 
(S.  249,  81st  Cong.,  1st  sess.,  vol.  7,  p.  1694). 
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STATEMENT  OF  ARTHUR  J.  GOLDBERG,  GENERAL  COUNSEL,  CON- 
GRESS OP  INDUSTRIAL  ORGANIZATIONS,  AND  UNITED  STEEL 
WORKERS  OF  AMERICA 

The  CiiATRMAisr.  Mr.  Arthur  Goklber<j,  please. 

Mr.  Goldberg,  I  would  like  to  announce  for  the  benefit  of  the  com- 
mittee and  yourself  that  we  will  adjourn  at  half  past  5  and  reassemble 
at  7 :  30,  but  I  thought  that  we  could  use  these  15  minutes  to  get  you 
started. 

Will  you  state  what  you  wish  for  the  record  about  yourself  ? 

Mr.  GoLDBKRO.  My  name  is  Arthur  J.  Goldberg.  I  would  like  to 
introduce  myself  to  the  committee.  I  am  the  general  counsel  of  the 
CIO  and  the  general  counsel  of  the  United  Steelworkers  of  America. 

Senator  Pepper.  Mr.  Chairman,  before  the  witness  starts,  would  it 
be  ai)propriate  since  we  are  passing  now  from  Government  witnesses — 
and  I  want  to  take  just  a  minute — whom  both  sides  might  have  a  proper 
interest  in  questioning,  it  is  obvious  that  we  can't  all  indulge  ourselves 
to  the  kind  of  examination  and  cross-examination  that  perhaps  we 
would  like  if  we  have  unlimited  time,  if  we  are  going  to  meet  our  dead- 
line as  our  resolution  provides,  and  I  don't  know  whether  it  will  be  a 
matter  of  self-discipline  for  the  members  of  the  committee,  in  which 
case  I  am  willing  to  show  as  good  a  spirit  and  example  as  I  can  per- 
sonally', or  whether  it  is  going  to  be  left  up  to  the  chairman  to  take  into 
account  the  number  of  witnesses  that  are  expected  or  indicated  on  both 
sides,  and  give  us  some  idea  about  what  we  can  do  within  that  scope  or 
not.  but  I  am  merely  raising  the  question  at  this  time  so  that  we 
might 

The  Chairman.  There  is  a  proposition  in  a  resolution  which  is 
adopted  by  the  committee  which  has  to  do  with  statements  made  by  the 
witnesses  outside  of  the  record  which  they  have  prepai-ed  to  hand  in. 
This  is  limited  to  10  minutes,  and  that  rule  will  be  observed.  Mr. 
Goldberg  and  all  future  witnesses  are  hereby  notified. 

That  is  about  as  far  as  we  can  go  because  the  Senators  have  in  no 
way  been  curbed  under  the  rules,  but  I  think  that  we  should  be  gov- 
erned, as  has  been  suggested,  by  our  limitation  and  by  our  judgment. 

Senator  Taft.  Mr.  Chairman,  may  I  ask  what  happens  then  to  this 
112-page  document  submitted  by  Mr.  Goldberg? 

The  Chairman-.  That  was  the  point  the  Chair  is  trying  to  make.  If 
every  witness  comes  along  with  somethinng  like  this,  everyone  knows 
that  something  has  to  be  done. 

]\rr.  GoT.DBERG.  That  was  the  purpose.  Mr.  Chairman,  if  I  may  add, 
for  offering  this  statement.     Something  does  have  to  be  done,  soon.  too. 

The  Chairman.  Yes.  it  will  be  done.  Thank  goodness  Senator  Mur- 
ray has  to  make  the  first  ruling  in  regard  to  this  one,  and  I  assure  you 
if  he  makes  it  well,  the  present  chairman  will  follow  absolutely  his 
decision. 

Senator  Donnell.  Mr.  Chairman,  mav  T  ask  as  a  matter  of  infor- 
mation in  addition  to  the  112  pages,  is  this  .53-page  document,  appen- 
dix A.  also  accompanving  this  statement,  so  we  have  165  pages. 

The  Chairman.  The  witness,  I  suppose,  is  offering  that  for  the 
record. 

Senator  Taft.  Now,  Mr.  Chairman,  that  raises  the  questions  that 
I  think  I  would  like  to  have  the  chairman  rule  on.    As  far  as  I  have 
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been  able  to  follow  this  appendix  A,  it  consists  of  a  detailed  state- 
ment of  some  four  different  strikes  in  which  it  purports  to  quote  the 
conversation  between  members  of  the  union  and  the  employer,  often 
in  quotes.  It  makes  very  lengthy  attacks  on  the  courts  of  California, 
for  instance,  in  one  case  relating  to  the  oil  company  strike. 

I  certainly  would  object  to  putting  that  in  the  record  unless  we 
are  going  to  have  a  statement  from  them,  or  at  least  inform  the  other 
people  of  the  fact  that  this  is  being  offered  with  some  opportunity  to 
hie  a  statement  in  reply. 

The  Chairman.  That  question  hasn't  come  up  yet. 

Senator  Taft.  No,  it  hasn't  come  up,  but  it  will  come  up  this  eve- 
ning when  perhaps  the  chairman  isn't  here. 

The  Chairman.  I  think  that  the  Chair  would  rule  on  the  submission 
of  a  document  of  this  kind  instead  of  its  being  printed  in  the  record 
it  would  remain  with  the  committee  for  future  use. 

Senator  Taft.  At  least  I  think  until  the  end  of  the  hearing.  I  cer- 
tainly would  be  glad  to  consider  a  motion  to  put  it  in.  We  will  con- 
sider it  in  relation  to  other  testimony.  If  that  is  the  Chair's  ruling,  I 
am  in  full  accord. 

Senator  Pepper.  Mr.  Chairman,  we  can  decide  the  whole  matter 
later,  but  I  was  just  going  to  suggest  for  possible  consideration  also 
at  the  time  of  decision  that  it  might  be  perfectly  proper  for  anyone 
who  wishes  to  file  for  the  record  a  document  that  might  controvert 
such  a  document  as  this  to  have  the  privilege  of  doing  so  without  being 
heard  orally. 

The  Chairman.  That  will  be  put  in  the  record.  As  to  whether  it 
will  be  printed  in  the  record • 

Senator  Taft.  I  would  like  to  examine  it  more  in  detail  before  we 
decide  to  put  it  into  the  record.  I  suggest  that  a  statement  like  this, 
a  long,  detailed  statement  of  facts  requires  different  associations.  We 
should  wait  until  the  end  of  the  hearings  before  we  decide  to  put  it 
into  the  record. 

Senator  Pepper.  And  that  will  pertain  to  all  similar  things. 

Senator  Taft.  All  similar  things. 

The  Chairman.  Mr.  Goldberg. 

Mr.  Goldberg.  Mr.  Chairman,  I  gave  my  name,  I  think.  I  haven't 
offered  any  statement  yet  for  the  record.  I  understand  I  have  10 
minutes  to  make  a  statement,  I  should  like  to  make  it.  The  purpose 
of  any  statement  that  I  may  have  to  offer 

Senator  Humphrey.  Does  he  have  but  10  minutes,  Mr.  Chairman, 
and  then  what  does  he  do  after  the  10  minutes? 

Senator  Murray.  Whatever  we  decide. 

Senator  Humphrey.  I  want  to  submit  to  the  committee  that  this 
is  tlie  first  time  that  we  have  had  a  chance  to  hear  from  a  man  on  the 
outside  of  Government,  and  I  am  much  more  interested  in  what 
people  outside  of  Government  have  to  say  on  this  than  what  people 
inside  of  Government  have  to  say. 

The  Chairman.  He  will  have  full  opportunities  to  talk,  I  think. 

Senator  Donnell.  Mr.  Chairman,  supplementing  the  suggestion 
of  the  Senator  from  Minnesota,  I  feel  when  a  representative  of  the 
CIO  comes  here,  the  general  counsel,  that  we  certainly  ought  to  not 
only  give  that  organization  time  to  be  heard,  but  thai  the  members 
of  the  committee  should  have  adequate  time  to  examine  him. 
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Now  I  think  tliat  this  iUustr:ites  what  we  are  confronted  with  by 
tliis  time  limitation. 

The  CiiAiKMAx.  The  Chair  has  already  said  there  is  just  one  rule 
that  we  live  uj)  to,  which  is  the  10-minute  rule  after  the  formal  state- 
ment lias  been  uiven,  and  that  there  is  no  rule  which  has  been  laid 
down  iroverninii-  in  any  sense  the  actions  of  the  various  members  of 
tlie  committee  in  askintr  (luestions. 

There  has  been  no  suiigestion  about  cuttino;  oif  questions  and 
answers,  and  the  Chair  will  meet  that  situation  when  it  comes.  There 
comes  a  time  always  when  you  have  to  bring  things  to  an  end. 

Senator  Taft.  ]\Ir.  Chairman.  I  ^vondel'  if  it  would  be  reasonable 
if  we  were  to  adjourn  and  let  Mr.  Goldberg  start  with  a  clean  slate 
rather  than  divide  his  statement. 

I  don't  want  to  change  the  Chair's  routine,  but  as  long  as  there  are 
only  7  minutes  left,  1  think  that  when  you  say  10  minutes,  we  ought 
to  let  a  fellow  go  12  or  13. 

The  CiiAiKMAX.  The  Chair  is  perfectly  happy  to  abide  by  the  will 
of  the  connnittee  as  he  did  before  this.  This  is  a  complete  reversal 
of  what  we  did  before. 

Senator  Taft.  Would  the  Cliair  object,  then,  if  I  move  a  recess 
luitil  this  evening? 

The  Chairman.  The  Chair  will  never  object  to  such  a  motion.  We 
stand  in  recess  until  7:oO.  Senator  Murray  will  be  in  charge  this 
■evening. 

( Whereupon,  at  5  ::25  p.  m.,  the  committee  recessed,  to  reconvene 
at  7  :oO  p.  m.,  of  the  same  day.) 

EVENING  SESSION 

(The  committee  reconveiied  at  7:  30  p.  m.,  upon  the  expiration  of 
the  afternoon  recess.) 

Senator  Murray  (presiding).  Gentlemen,  the  committee  will  come 
to  order. 

The  witness  who  is  to  testify  here  this  evening  is  Mr.  Arthur  J. 
Goldberg.     We  are  ready  to  go  ahead  with  the  hearing. 

Senator  Morse.  Mr.  Chairman.  I  would  like  permission,  before 
^Ir.  Goldberg  proceeds — an  item  from  the  evening  newspaper — to 
read  two  paragraphs  therefrom.     The  headline  is : 

AFL  Will  Stay  Neutral  on  Campaign  To  Shift  Conciliation  Agency 

The  American  Federation  of  Labor  proljably  will  maintain  a  neutral  position 
in  Secretary  of  Laboi-  Tobin's  drive  to  recapture  for  the  Labor  Department  the 
Fedei-al  dispute-handliiis  agency.  AFL  officials  indicated  today. 

That  news  comes  as  a  blow  to  the  advocates  of  a  return  to  the  Department 
of  the  indepenileiit  Fedei'al  Mediation  and  C(»nciliation  Sei'vice.  since  the  big 
labor  federation  in  the  past  always  has  insisted  that  the  ager.cy  should  he  part 
of  Mr.  Tobin's  domain. 

Provision  is  made  in  the  administration  substitute  bill  for  the  Taft-Hartley 
Act.  now  being  aired  by  the  Senate  Labor  Committee,  for  transfer  of  the  Media- 
tion Sei-vice.  It  was  made  independent  by  the  Taft-Hartley  Act.  and  Cyrus 
Ohiiig.  in  testifying  on  the  labor  bill,  asked  Congress  to  keep  it  so. 

GOOD    ARGUMENTS    CITED 

■"We  have  agreed  not  to  take  a  position  in  the  matter  of  the  Conciliation  Service," 
AFL  Vice  President  Dan  VV.  Tracy,  former  Under  Secretary  of  Labor,  told  a 
reporter.  "There  are  good  arguments  either  way  in  the  matter,  and  we  just  do 
not  want  to  be  Involved  in  it." 
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I  ask  permission,  Mr.  Chairman,  to  have  the  entire  newspaper 
article  inserted  in  the  record. 

Senator  Murray.  What  is  the  pleasure  of  the  committee? 

Senator  Pepper.  I  want  to  make  the  observation  that  Mr.  Goldberg 
is  general  counsel  of  the  CIO.  I  have  no  objection  to  this  newspaper 
report  going  into  the  record.  We  cannot  always  assume  that  every- 
thing that  is  printed  in  the  newspapers  is  true,  unhappily,  but  for 
what  it  is  worth  it  is  all  right  with  me  to  put  it  in  the  record. 

But  I  think  the  best  evidence  of  the  attitude  of  the  American  Federa- 
tion of  Labor  will  be  when  their  respective  spokesmen  appear  here. 

Senator  Morse.  May  I  say  to  my  good  friend  from  Florida:  In 
lawyer-like  fashion  I  am  trying  to  lay  a  foundation  for  the  questions 
I  will  ask  the  AFL  official  when  he  arrives,  and  that  is  why  I  want 
this  in  the  record. 

Senator  Pepper.  I  have  no  doubt  that  the  Senator  will  have  a  good 
many  predicates  well  laid. 

Senator  Murray.  If  there  is  no  objection,  the  matter  will  be  inserted 
in  the  record  and  it  will  be  subject  to  further  examination  by  the 
committee. 

(The  newspaper  article  is  as  follows :) 

AFL  Will  Stay  Neutral  on  Campaign  to  Shift  Conciliation  Agency 
(By  James  Y.  Newton) 

Miami,  February  3. — The  American  Federation  of  Labor  probably  will  maintain 
a  neutral  position  in  Secretary  of  Labor  Tobin's  drive  to  recapture  for  the 
Labor  Department  the  Federal  dispute-handling  agency,  AFL  officials  Indicated 
today. 

That  news  comes  as  a  blow  to  the  advocates  of  a  return  to  the  Department 
of  the  independent  Federal  Mediation  and  Conciliation  Service,  since  the  big 
labor  federation  in  the  past  always  has  insisted  that  the  agency  should  be  part 
of  Mr.  Tobin's  domain. 

Provision  is  made  in  the  administration  substitute  bill  for  the  Taft-Hartley 
Act,  now  being  aired  by  the  Senate  Labor  Committee,  for  transfer  of  the  Media- 
tion Service.  It  was  made  independent  by  the  Taft-Hartley  Act,  and  Cyrus 
Ching,  in  testifying  on  the  labor  bill,  asked  Congress  to  keep  it  so. 

GOOD   ARGUMENTS    CITED 

"We  have  agreed  not  to  take  a  position  in  the  matter  of  the  Conciliation 
Service,"  AFL  \'ice  President  Dan  W.  Tracy,  former  Under  Secretary  of  Labor, 
told  a  reporter.  "There  are  good  arguments  either  way  in  the  matter,  and  we 
just  do  not  want  to  be  involved  in  it." 

It  was  understood  that  Secretary  Tobin,  through  associates,  had  sought  AFL 
support  in  his  effort  to  persuade  Congress  to  allow  the  Labor  Department  to 
take  over  direction  of  dispute  and  strike  mediation  machinery. 

That  was  one  of  the  problems  before  the  AFL  executive  council  as  it  finally 
began  study  and  consideration  today  of  the  new  labor  bill. 

Most  of  the  Federation  leaders  favor  the  labor  bill  as  a  whole,  although  there 
is  general  concern  that  tough  restrictions  on  unions  may  be  tacked  on  before  the 
measure  has  taken  its  course  through  Congress. 

$1   MINIMUM  WAGE  URGED 

Some  council  members  still  were  awaiting  interpretations  and  opinions  of  their 
attorneys  before  stating  their  views  on  the  new  bill.  However,  it  was  expected 
that  the  AFL's  official  position  will  be  made  clear  at  the  end  of  today's  council 
session. 

Yesterday  the  AFL  advocated  that  Congress  go  beyond  the  requests  of  Presi- 
dent Truman's  Fair  Deal  in  the  matter  of  social-security  legislation.  Federal 
aid  to  education,  and  increasing  the  minimum  wage. 
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The  statutory  niinimuru  wage  should  be  raised  from  tlie  present  40  cents  an 
hour  to  at  least  $1,  rather  than  75  cents  as  asked  by  the  administration's  bills, 
the  council  declared.  In  the  matter  of  Federal  aid  to  education,  the  AFL  said 
that  the  proposed  .^.'iOO.OOO.OOO  fund  is  not  enough  for  an  effective  program.  It 
suggested  a  fund  of  at  least  ,$1,000,000,000. 

HIGHER  teachers'   SALARIES 

The  program  should  provide  specitically  for  substantial  increases  in  school 
teachers'  salaries  as  well  as  scholarships  and  loans  to  needy  and  qualified 
students,  the  AFL  said. 

Mr.  Truman's  civil-rights  proggram  was  endorsed  in  entiret.v. 

In  another  action,  the  federation  decided  to  stop  support  payments  to  the 
Trade  Union  Advisory  Committee  of  the  European  recovery  program,  a  group 
made  up  of  labor  reiire^entatives  of  the  United  States  and  Marshall-plan  coun- 
tries. The  federation  ob.iected  to  the  selection  of  Walter  Schevenels,  of  Belgium, 
as  secretary  of  the  committees. 

A  statement  by  the  International  Labor  Relations  Committee  declared  Mr. 
Schevenels  had  worked  hand-in-glove  with  the  Communists  and  had  solicited 
world  aid  for  last  year's  French  coal  strike  which  was  criminally  instigated  by 
Communists. 

The  council  postponed  a  decision  on  whether  to  join  the  CIO  and  British  labor 
in  setting  up  a  new  world  organization  of  labor.  British  representatives  will 
confer  on  the  subject  with  AFL  at  Washington  in  March. 

Seiiiitor  Murray.  Mr.  Goldberg,  yoit  ma}^  proceed. 

STATEMENT  OF  ARTHUR  J.  GOLDBERG— Resumed 

Mr.  Goldberg.  Mi'.  Chairman,  when  the  committee  recessed  early 
tliis  evening  I  gave  my  name  and  affiliation  to  the  committee.  That 
was  the  shortest  speech  1  ever  made  on  any  occasion.  I  assume  that 
if  I  finished  right  there  it  might  have  been  the  most  productive 
speech.    I  shall,  however,  repeat  and  start  again. 

My  name  is  Arthur  J.  Goldberg.  I  am  general  coimsel  for  the 
CIO,  and  as  I  am  general  counsel  for  that  union  I  was  surprised  and 
amazed — 1  cannot  say  I  was  disturbed,  because  it  is  not  accurate — to 
have  the  Senator  from  Ohio  refer  to,  as  an  undemocratic  union,  the 
United  States  Steelworkers  of  America. 

I  shall  have  occasion  in  the  course  of  my  remarks  to  make  reference 
to  that  in  some  greater  detail,  but  since  that  has  been  injected  into 
the  proceeding  1  should  like,  with  the  permission  of  the  Chair,  at 
this  time  to  olier  for  the  record  and  to  make  available  to  the  Senators, 
copies  of  the  constitution  and  bjdaws  of  the  United  Steelworkers  of 
America. 

With  the  permission  of  the  Chair  I  will  hand  those  to  the  chairman 
and  ask  that  they  be  made  a  part  of  the  record  of  this  proceeding. 

Senator  Taft.  Does  that  include  the  manual  for  the  trial,  discipline,^ 
and  expulsion  of  members  also? 

Mr.  (ic.LDBELG.  It  does.  Senator.  It  is  the  document  that  you  have 
in  your  hands.     I  do  not  know  whether  you  have  the  1948  edition. 

Senator  Taft.  This  is  the  1948  edition,  on  the  basis  of  which  I  made 
the  statement.  But  1  did  not  make  the  statement  that  you  attribute 
to  me. 

Mr.  (ioLDBERG.  I  may  have  misheard  it.  In  any  event  I  take  pride 
in  that  great  union  of  which  Mr.  Muriay  is  i)resideiit,  and  for  which 
I  am  general  counsel. 

I  ma}'  not.  in  my  pride,  have  heard  you  accurately. 

Senator  Murray.  It  mav  be  recdved  in  the  record. 
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(The  constitution  and  bylaws  of  the  United  Steelworkers  of  Amer- 
ica are  as  follows  : ) 

CONSTITUTION  OF  INTERNATIONAL  UNION,  UNITED  STEELWORKERS 
OF  AMERICA,  CIO,  MANUAL  AND  TRIAL,  DISCIPLINE,  AND  EXPUL- 
SION OF  MEMBERS 

Article  I 

NAME  AND  AFFILIATION 

This  Organization  shall  be  known  as  the  United  Steelworkers  of  America,  here- 
inafter also  referred  to  as  the  International  Union. 

The  International  Union  shall  be  affiliated  with  the  Congress  of  Industrial 
.Organizations. 

Article  II 


Fir.st.  To  unite  in  this  industrial  union,  regardless  of  race,  creed,  color  or 
nationality,  all  workers  and  workmen  and  workingwomen  eligible  for  member- 
ship, employed  in  and  around  iron,  steel,  and  aluminum  manufacturing,  pro- 
cessing, and  fabricating  mills  and  factories  in  the  United  States,  Canada  and 
Newfoundland. 

Second.  To  establish  through  collective  bargaining  adequate  wage  standards, 
shorter  hours  of  work  and  improvements  in  the  conditions  of  employment  for  the 
workers  in  the  industry. 

Third.  To  secure  legislation  safeguarding  the  economic  security  and  social 
welfare  of  the  workers  in  the  industry,  to  protect  and  extend  our  democratic  in- 
stitutions and  civil  rights  and  liberties  and  thus  to  perpetuate  the  cherished 
traditions  of  our  democracy. 

Article  III 

eligibility 

Section  1.  All  workingmen  and  workingwomen,  regardless  of  race,  creed,  color, 
or  nationality,  employed  in  and  around  iron,  steel,  and  aluminum  manufacturing, 
processing,  and  fabricating  mills  and  factories,  or  in  any  other  place  now  under 
the  jurisdiction  of  the  International  Union,  in  the  United  States,  Canada  and 
Newfoundland,  or  offices,  staff  representatives  or  employees  of  the  International 
Union,  are  eligible  to  membership. 

Sec.  2.  No  person  having  the  power,  in  the  management  of  any  mill  or  fac- 
tory, to  hire  or  fire  shall  be  eligible  for  membership. 

Sec.  3.  Persons  having  supervisory  power,  excluding  the  right  to  hire  and  fire, 
shall  be  eligible  to  membership  subject  to  the  approval  of  the  Local  LTnion  and  the 
International  Executive  P>oard. 

Sec.  4.  No  member  shall  be  eligible  for  nomination  or  election  or  appointment 
to,  or  to  hold  any  office,  or  position,  or  to  serve  on  any  Committee  in  the  Interna- 
tional Union  or  a  Local  Union  or  to  serve  as  a  delegate  therefrom  who  is  a  mem- 
ber, consistent  supporter,  or  who  actively  participates  in  the  activities  of  the 
Comnuinist  Party  or  of  any  Fascist,  Totalitarian,  or  other  subversive  organiza- 
tifin  which  opposes  the  democratic  principles  to  which  our  Nation  and  our  Union 
are  dedicated. 

This  eligibility  requirement  shall  be  in  addition  to  any  other  eligibility  require- 
ment imposed  by  any  other  Article  or  Section  of  this  Constitution. 

Article  IV 

INTERNATIONAL  OFFICERS.  INTERNATIONAL  TELLERS,  INTERNATIONAL  EXECUTIVE  BOARD 
TO    THE    CONVENTIONS    OF    THE    CONGRESS    OF    INDUSTRIAL    ORGANIZATIONS 

Section  1.  The  International  Officers  of  the  International  LTnion  shall  be  the 
International  President,  the  International  Secretary-Treasurer,  and  two  Vice- 
Presidents.  There  shall  be  one  District  Director  for  each  District,  three  Inter- 
national Tellers,  and  a  National  I>ii-ector  for  Caiuida  and  Newfoundland. 
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Sec.  2.  The  term  of  office  of  the  International  Officers,  International  Executive 
Board  members,  International  Tellers  and  Delegates  to  the  Conventions  of  the 
Congress  of  Industrial  Organizations  shall  be  four  years. 

Skc.  3.  No  member  shall  be  eligible  for  nomination  or  election  to  an  Interna- 
tional office  unless  he  (a)  shall  be  in  good  standing  for  a  period  of  Ave  years 
immediately  preceding  the  election,  (b)  is  a  citizen  of  the  United  States,  Canada 
t)r  Xewtoundland  or  has  legally  declared  his  intention  of  becoming  a  citizen  of 
the  United  States,  Canada  or  Newfoundland,  and  (c)  has  worked  for  three  years 
in  a  mill  or  plant,  or  any  other  place  within  the  jurisdiction  of  the  International 
Union,  or  is  one  of  the  International  Officers  or  Staff  Representatives  of  the  In- 
ternational Union. 

Except  in  the  case  of  International  Officers,  there  shall  be  not  more  than  one 
delegate  to  the  conventions  of  the  Congress  of  Industrial  Organizations  from  a 
single  District  of  the  International  Union. 

Sec.  4.  No  member  shall  accept  nomination  for  or  hold  two  or  more  salaried 
International  Offices  at  the  same  time. 

INTERNATIONAL  PEESIDENT 

Sec.  5.  The  International  President  shall  attend  and  preside  at  all  Internation- 
al Conventions  and  at  all  sessions  of  the  International  Executive  Board.  He 
shall  convene  regular  and  special  meetings  of  the  International  Executive  Board 
whenever  necessary,  or  when  requested  by  a  majority  of  the  members  of  the 
International  Executive  Board. 

Sec.  G.  The  President  shall  interpret  the  meaning  of  the  Constitution  and  his 
interpretation  shall  be  subject  to  review  by  the  International  Executive  Board. 
Between  sessions  of  the  International  Executive  Board  he  shall  have  full  power 
to  direct  the  affairs  of  the  International  Union  subject  to  the  a^iproval  of  the 
Executive  Board.  He  may,  in  person,  or  designate  an  International  Officer  or 
a  Staff  Representative  to  visit  or  inspect  the  office  of  any  Local  Union  or  District. 

Sec.  7.  The  International  President  shall  have  the  authority  to  appoint,  direct, 
suspend,  or  remove,  such  organizers,  representatives,  agents  and  employees  as  he 
may  deem  necessary.  He  shall  tix  their  compensation  s'ubject  to  the  approval 
of  the  International  Executive  Board. 

Sec.  8.  The  International  President  shall  appoint,  prior  to  the  opening  date 
of  the  International  Convention,  and  subject  to  the  approval  of  the  International 
Convention,  such  committees  as  are  necessary  to  conduct  the  affairs  of  the  Inter- 
national Convention.  Such  committees  shall  meet  before  the  opening  date  of  the 
International  Convention  and  shall  proceed  to  consider  all  resolutions,  appeals, 
reports  and  constitutional  amendments  submitted  to  the  International  Con- 
vention. 

Sec.  9.  The  International  President  and  the  International  Secretary-Trea.surer 
shall  make  a  full  joint  report  of  the  administration  of  their  offices  and  of  the 
affairs  of  the  International  Union  to  the  International  Convention. 

Sec.  10.  The  International  President  shall  perform  all  such  other  duties  as 
pertain  to  his  office.  He  shall  receive  $2,3,000  per  annum,  payable  semimonthly  in 
equal  amounts,  and  when  performing  duties  away  from  the  International  Office 
he  shall  receive  his  legitimate  expenses. 

vice  presidents 

Sec.  11.  The  two  Vice  Presidents  shall  assist  the  International  President  in  the 
performance  of  his  duties  and  shall  work  under  the  direction  of  the  International 
I' resident. 

Eacli  Vice  President  shall  receive  $15,000  per  annum,  payable  semi-monthly  in 
equal  amounts,  and  when  performing  duties  away  from  the  International  Office, 
tli(\v  shall  receive  their  legitimate  expenses. 

I  -NTERNATIONAL  SECEETAKY-TKEA SURER 

Sec.  12.  The  International  Secretary-Treasurer  shall  cause  to  be  recorded  the 
proceedings  of  all  International  Conventions  and  all  .sessions  of  the  International 
Executive  Board.  He  shall  have  charge  of  and  preserve  all  books,  documents, 
and  effects  of  the  International  Office,  except  such  records  as  properly  belong  to 
the  office  of  the  International  President. 

The  Seal  of  the  International  Union  shall  be  held  in  trust  by  the  International 
Secretary-Treasurer.  The  Seal  .shall  be  in  a  form  and  design  containing  the 
words  "United  Steelworkers  of  America,  Organized  May  22,  1942." 
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Sec.  13.  The  Internatioual  Secretary-Treasurer  shall  make  the  necessary  ar- 
rangements for  the  maintenance  of  financial  books  and  records,  the  receipt  of  all 
funds  due  the  International  Union  and  shall  deposit  all  such  funds  in  the  name  of 
the  International  Union  in  depositories  approved  by  the  International  Executive 
Board.  He  shall  invest  all  such  funds  as  may  be  deemed  by  the  International 
Executive  Board  to  be  in  excess  of  current  need  in  such  securities  as  the  Inter- 
national Executive  Board  may  decide. 

Sec.  14.  The  Internatioual  Secretary-Treasurer  shall  pay  all  bills  and  current 
expenses  unless  otherwise  ordered  by  the  International  President.  He  shall 
keep  copies  of  all  important  correspondence  sent  out  and  received  by  his  office. 

Sec.  15.  The  International  Secretary-Treasurer  shall  give  a  bond  of  $25,000 
to  insure  the  faithful  discharge  of  his  duties.  Said  bond  shall  be  approved  by 
the  International  Executive  Board.  The  cost  of  said  bond  shall  be  paid  out  of 
the  funds  of  the  International  Union. 

Sec.  16.  The  International  Secretary-Treasurer  shall  have  the  authority,  sub- 
ject to  the  approval  of  the  International  Executive  Board,  to  employ  with 
compensation  such  assistants  as  may  be  necessary  to  conduct  the  affairs  of 
his  office. 

Sec.  17.  The  International  Secretary-Treasurer  shall  perform  such  other 
duties  as  pertain  to  his  office  or  may  be  assigned  him  by  the  President  or  the 
International  Executive  Board. 

The  International  Secretary-Treasurer  shall  receive  $15,000  per  annum,  pay- 
able semimonthly  in  equal  amounts,  and  when  performing  duties  away  from 
the  International  Office,  he  shall  receive  his  legitimate  expenses. 

Sec.  18.  The  National  Director  of  Canada  and  Newfoundland  shall  receive 
$8,000  per  annum,  payable  semi-monthly  in  equal  amounts,  and  when  per- 
forming duties  away  from  his  headquarters  office,  he  shall  receive  his  legitimate 
expenses. 

INTERNATIONAL  EXECUTIVE  BOARD 

Sec.  19.  The  International  Executive  Board  shall  consist  of  the  International 
President,  the  Internatioual  Secretary-Treasurer,  the  two  Vice-Presidents,  the 
District  Directors,  and  the  National  Director  of  Canada  and  Newfoundland. 

Sec.  20.  An  International  Executive  Board  member  shall  attend  all  regular 
and  special  meetings  of  the  International  Executive  Board  and  he  shall  perform 
such  duties  as  may  be  assigned  to  him  by  and  be  subject  to  the  direction  of 
the  International  President. 

Sec.  21.  The  International  Executive  Board  shall  meet  twice  a  year  and  at 
such  other  times  as  provided  for  herein.  It  shall  enforce  the  Constitution  and 
carry  out  the  instructions  of  the  International  Conventions,  and  between  the 
International  Conventions  shall  have  power  to  direct  the  affairs  of  the  Inter- 
national Union.  It  shall  cause  the  books  of  the  Secretary-Treasurer  to  be 
audited  by  certified  public  accountans  semiannually  and  shall  transmit  a  copy 
of  the  audit  to  all  Local  Unions  upon  the  completion  thereof. 

Sec.  22.  Real  estate  necessary  to  the  affairs  of  the  International  Union  may 
be  acquired,  held,  leased,  mortgaged  and  disposed  of  by  the  Executive  Board 
in  the  names  of  the  International  President  and  the  International  Secretary- 
Treasurer,  and  their  successors  in  office  as  trustees  for  the  International  Union. 

Sec.  23.  The  International  Executive  Board  shall  have  the  power  to  remove 
any  of  the  officers  enumerated  in  Section  1  hereof  who,  (a)  after  due  trial 
upon  written  charges  of  which  a  copy  shall  be  given  to  the  accused  at  least  15 
days  before  trial,  is  found  guilty  of  dishonesty,  malfeasance,  or  maladministra- 
tion, or  (b)  has  been  expelled  as  a  member  of  the  International  Union  in  accord- 
ance with  the  provisions  of  this  Constitution. 

Sec.  24.  The  Internatioual  Executive  Board  shall  have  the  power  to  fill 
vacancies  for  any  International  Offic'e  for  the  unexpired  term,  except  in  the 
case  of  District  Directors,  who  shall  be  elected  from  the  District  in  which 
the  vacancy  occurs  by  a  special  referendum  vote  conducted  in  the  same  manner 
as  in  the  case  of  regular  elections. 

Sec.  25.  The  International  Executive  Board  shall  have  the  power  to  decide 
all  appeals  made  to  it  and  its  decisions  shall  be  effective  when  x-endered,  except 
that  it  may  stay  execution  of  the  decision  pending  an  appeal  to  the  International 
Convention,  notice  of  which  shall  be  tiled  with  the  Internatioual  Secretary- 
Treasurer  within  30  days  after  the  International  Executive  Board's  decision  is 
made  known  to  the  parties  interested. 

Sec.  26.  A  quorum  of  the  International  Executive  Board  shall  be  a  majority  of 
the  members.     Questions  coming  before  the  Executive  Board  shall  be  decided 
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by  a  majority  vote  of  its  members  present  at  a  quorum,  except  as  otherwise 
provided  in  this  Constitution.  Any  member  may  demand  a  roll-call  vote  on 
any  question  and  in  such  event  each  member  of  the  International  Executive 
Board  shall  have  one  vote  and  one  additional  vote  for  each  1,000  members  or 
majority  fraction  thereof  in  good  standing  in  the  District  which  he  represents. 
The  XaUonal  Director  of  Canada  and  Newfoundland  shall  have  the  number  of 
votes  equal  to  the  highest  vote  of  any  Canadian  or  Canadian-Newfoundland 
District  Director.  In  the  absence  of  a  roll-call  vote,  the  International  Officers 
shall  be  entiled  to  one  vote  each.  In  the  event  a  roll-call  vote  is  taken,  the 
International  President  and  the  International  Secretary-Treasurer  shall  each 
be  entitled  to  a  vote  equal  to  the  number  of  votes  cast  by  the  Board  member  who 
has  the  highest  number  of  votes,  and  the  two  "Vice-Presidents  shall  be  entitled 
to  ten  votes  each. 

Each  District  Director  shall  receive  $8,000  per  annum,  payable  semimonthly 
in  equal  amounts,  and  when  performing  duties  away  from  the  District  Office,  they 
shall  receive  their  legitimate  expenses. 

INTERNATIONAL   TELLERS 

Sec.  27.  The  three  International  Tellers  shall  perform  their  duties  in  con- 
nection with  elections  to  International  offices  as  provided  in  this  Constitution. 

Sec.  28.  Each  International  Teller  shall  receive  $15.00  per  day  and  his  legiti- 
mate expenses  for  each  day  employed. 

DELEGATES    TO    THE    CON\'ENTIONS    OF    THE    CONGRESS    OF    INDUSTRIAL    ORGANIZATIONS 

Sec.  29.  Delegates  to  the  conventions  of  the  Congress  of  Industrial  Organiza- 
tions shall  represent  the  International  Union.  They  shall  render  a  report  to  the 
regular  International  Convention  immediately  following  the  convention  of  the 
Congress  of  Indu.strial  Organizations  which  they  last  attended.  The  delegates 
to  the  conventions  of  the  Congress  of  Industrial  Organizations  shall  cast  their 
vote  as  a  unit,  on  all  questions  coming  before  the  convention  in  accordance  with 
the  instructions  of  the  International  Convention  or  the  International  Executive 
Board.  In  the  absence  of  such  instructions,  the  decision  of  a  majority  of  the 
delegates  shall  determine. 

Delegates  to  the  conventions  of  the  Congress  of  Industrial  Organizations,  other 
than  salaried  officials  of  the  International  Union  shall  receive  $15.00  per  day  and 
legitimate  expenses  for  each  day  occupied  in  the  performance  of  their  functions. 

Article  V 

nominations  and  elections  of  international  officers,  international  execu- 
ti^'e  board  members,  and  delegates  to  the  conventions  of  the  congress  of 
industeial  organizations 

Section  1.  The  International  President,  the  International  Secretary-Treasurer, 
the  two  Vice  Presidents,  the  three  International  Tellers,  and  the  delegates  to  the 
conventions  of  the  Congress  of  Industrial  Organizations  shall  be  elected  by  refer- 
endum vote  of  the  members  of  the  International  Union,  except  that  the  four  In- 
ternational Officers  shall  be  ex  officio  delegates  to  the  conventions  of  the  Congress 
of  Industrial  Organizations.  The  members  of  the  International  Union  within 
each  District  shall  elect  their  District  Director  by  referendum  vote. 

The  National  Director  of  Canada  and  Newfoundland  shall  be  elected  for  the 
same  term  in  the  same  manner  and  at  the  same  time  as  the  other  International 
elections  by  the  members  within  Canada  and  Newfoundland. 

The  candidates  for  the  respective  positions  receiving  a  plurality  of  the  votes 
cast  and  meeting  the  eligibility  requirements  set  forth  in  Section  4  of  Article  III 
and  Sections  3  and  4  of  Article  IV,  shall  be  declared  elected. 

Sec.  2.  The  next  election  of  the  International  Officers,  International  Tellers, 
District  Directors,  and  Delegates  to  the  conventions  of  the  Congress  of  Indus- 
trial Organizations  shall  be  held  on  the  second  Tuesday  of  February,  1949,  and 
all  subsequent  elections  shall  be  on  the  second  Tuesday  in  February  every  four 
years  thereafter,  and  the  International  Officers  elected  shall  assume  their  duties 
beginning  June  1st  following  their  election  and  shall  serve  for  the  term  of  four 
years  thereafter. 

Sec.  3.  All  members  in  good  standing  shall  be  entitled  to  vote. 
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Sec.  4.  Each  Local  Union  shall  have  the  right  to  nominate  a  member  for  each 
office  to  be  tilled.  The  International  Secretary-Treasurer  shall  prepare  nomi- 
nation blanks  and  send  them  to  the  Local  Unions  not  later  than  90  days  before 
the  date  of  election  and  the  Local  Recording  Secretary  shall  fill  in  the  names  of 
the  members  nominated  by  the  Local  Union  for  the  various  offices  and  forward 
the  same  to  reach  the  International  Secretary-Treasurer's  office  not  later  than 
60  days  before  the  date  of  election. 

Sec.  5.  The  International  Secretary-Treasurer  shall  within  ten  days  there- 
after notify  all  members  who  have  been  nominated  and  ask  if  they  are  candi- 
dates, but  no  person  shall  be  notified  or  be  a  candidate  who  has  not  been 
nominated  by  fifteen  or  more  Local  Unions.  In  the  case  of  candidates  for  the 
position  of  District  Director,  nominations  by  two  (2)  Local  Unions  shall  be 
sufficient,  and  in  the  case  of  the  National  Director  of  Canada  and  Newfoundland, 
nominations  by  five  (5)  Local  Unions  shall  be  suflBcient. 

Sec.  6.  Any  nominee  notified  in  accordance  with  Section  5  of  this  Article  who 
desires  to  become  a  candidate  must  have  his  official  notice  attested  by  the  officers 
of  his  Local  Union  and  return  said  notice  to  the  International  Secretary-Treas- 
urer at  once. 

Sec.  7.  No  nominee  filing  his  acceptance  with  the  International  Secretary- 
Treasurer  shall  be  allowed  to  withdraw  his  name. 

Sec.  8.  The  International  Secretary-Treasurer  shall  prepare  ballots  giving  the 
hames  and  places  of  residence  of  those  accepting  nominations,  als,o  showing  the 
positions  for  which  the  various  nominees  are  candidates,  and  forward  them  to 
the  Local  Unions  in  sufficient  numbers  to  supply  each  member  not  later  than 
four  weeks  prior  to  the  date  of  election.  Two  "Tally  Sheets,"  one  "Return 
Sheet,*'  and  one  envelope  for  "Return  Sheet,"  must  accompany  the  ballot  sent 
each  Local  Union.  In  arranging  the  ballots,  the  International  Secretary-Treas- 
urer shall  place  the  names  of  the  different  candidates  on  the  ballot  in  graduated 
order,  in  accordance  with  the  number  of  nominations  received. 

Sec.  9.  The  Local  Recording  Secretaries  must  notify  their  members  by  posting 
notices  and  otherwise,  one  week  prior  to  the  dates  set  for  the  elections. 

Sec.  10.  Each  Local  L^nion  shall  designate,  at  a  regular  meeting  of  the  Local, 
where  its  election  shall  be  held,  and  the  place  so  designated  shall  be  the  official 
voting  place  of  such  Local  Union  and  under  no  circumstances  shall  the  votes  of 
any  Local  be  tabulated  in  any  place  other  than  the  place  designated  by  the 
Local  Union,  and  no  member  shall  be  allowed  to  interfere  with  the  official  Local 
Tellers  during  the  tabulation.  Voting  shall  take  lilace  on  the  day  of  the  election 
during  such  hours  which  will  permit  all  members  who  so  desire  to  vote. 

Sec.  11.  No  member  shall  be  allowed  more  than  one  vote  for  any  candidate 
for  a  particular  office,  nor  shall  the  Local  Tellers  record  the  vote  of  any  member 
who  is  not  present  at  the  time  the  election  is  held,  except  officers,  and  staff 
representatives  in  the  field  away  from  home,  whose  votes  shall  be  received  if 
sent  to  the  Recording  Secretary  of  their  respective  Local  Unions. 

Sec.  12.  Each  Local  Union  shall  elect  from  among  its  members  a  committee 
of  not  less  than  three  nor  more  than  nine,  three  of  whom  must  be  the  Local 
Union  President.  Financial  and  Recording  Secretaries,  to  act  as  Local  Union 
Tellers,  whose  duty  it  shall  be  to  supervise  the  election,  and  when  requested, 
assist  the  members  in  voting  and  tabulate  the  votes  cast  by  the  members  for 
the  respective  officers,  and  enter  on  the  "Return  Sheet"  furnished  by  the  Inter- 
national Secretary-Treasurer  for  that  purpose  the  total  number  of  votes  cast  for 
each  candidate.  The  correctness  of  the  "Return  Sheet"  must  be  attested  with 
the  Local  Union  seal  and  signatures  of  the  President  and  Recording  Secretary 
of  the  Local  Union. 

A  member  who  has  not  attended  at  least  one-half  of  the  regular  meetings 
of  his  Local  Union  during  the  six  months  preceding  the  election  shall  not  be 
allowed  to  act  as  a  Local  Union  Teller  for  said  elections  unless  his  union  activi- 
ties or  his  working  hours  prevented  such  attendance. 

Sec.  13.  Should  it  be  proved  that  more  votes  are  recorded  on  the  "Return  Sheet" 
than  were  actually  cast  by  the  members,  the  entire  vote  of  the  Local  Union  shall 
be  thrown  out  by  the  International  Tellers,  and  those  responsible  for  the  fraud 
shall  be  punished. 

Sec.  14.  After  the  votes  have  been  tabulated  and  the  "Return  Sheet"  attested, 
it  shall  be  turned  over  to  the  Recording  Secretary,  whose  duty  it  shall  be  to 
see  that  the  "Return  Sheet"  is  properly  attested,  enclosed  in  a  special  envelop 
furnished  by  the  International  Secretary-Treasurer  for  that  purpose,  and  for- 
warded at  once  by  registered  mail  to  the  International   Secretary-Treasurer's 
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office.     "Return   Sheets"   reaching   International   Headquarters   more  than   ten 
days  after  the  election  sliall  not  be  tabulated  by  the  International  Tellers. 

Sec.  15.  The  envelopes  for  "Return  Sheets"'  furnished  the  Local  Unions  must 
have  the  name  and  address  of  the  International  Secretary-Treasurer,  and  the 
following  printed  thereon: 
Election  Returns 

From  L.  U.  No 

District 

The  Local  Recording  Secretary  shall  insert  the  numbers  of  the  Local  Union  and 
District  in  the  blank  spaces  on  the  envelope. 

Skc.  1(>.  A\'hen  the  "Return  Sheets"  reach  the  International  Secretary-Treas- 
urer's ofhee,  he  shall  examine  the  envelopes  to  see  if  they  are  intact,  make  a 
proper  record  of  their  receipt,  and  deposit  them  unopened  in  a  securely  locked 
receptacle  provided  for  that  purpose. 

Sec.  17.  Before  turning  the  "Return  Sheets"  over  to  the  International  Tellers, 
the  International  Secretary-Treasurer,  with  the  International  Tellers,  must  check 
them  with  the  record  made  upon  their  receipt,  and  the  International  Secretary- 
Treasurer  shall  take  the  International  Tellers'  receipt  for  all  "Return  Sheets" 
turned  over  to  tliem. 

Sec.  18.  The  International  Secretary-Treasurer  shall  be  sole  custodian  of  the 
"Return  Sheets"  from  the  time  they  reach  his  office  until  turned  over  to  the 
International  Tellers  and  during  the  interims  of  tabulation. 

Sec.  19.  The  International  Tellers  shall  meet  at  the  headquarters  of  the  Inter- 
national Union — 

(a)  to  open  and  tabulate  the  nomination  returns  and  file  their  report  with 
the  International  Secretary-Treasurer  so  that  he  may  send  out  notifications 
as  required  by  Section  5  hereof ;  and 

(&)   to  tabulate  the  votes  cast  for  the  various  nominees. 

Sec.  20.  The  votes  of  each  District  and  of  each  Local  Union  within  such  Dis- 
trict shall  be  tabulated  separately  and  consecutively.  The  entire  total  vote  shall 
also  be  tabulated.  The  complete  report  shall  be  printed  and  sent  out  to  the  Local 
Unions  by  the  International  Tellers  not  later  than  May  1  of  each  election  year. 
This  report  shall  be  an  official  announcement  of  the  election  to  office  of  the  success- 
ful candidates. 

Sec.  21.  The  International  Tellers  shall  decide  the  legality  of  the  votes  of 
any  Local  Union.  In  the  event  the  International  Tellers  refuse,  for  any  reason, 
to  tabulate  the  vote  of  any  Local  Union,  their  reason  must  in  every  instance  be 
shown  on  their  report  submitted  to  the  Local  Unions  and  all  contests  growing 
out  of  the  report  shall  be  filed  with  the  International  Executive  Board,  which 
body  shall  have  the  power  to  decide  the  contest. 

Sec.  22.  The  International  Tellers  shall  not  count  the  votes  of  any  Local  Union 
that  has  cast  more  votes  than  the  niimber  of  members  in  good  standing  during 
the  month  preceding  the  one  in  which  the  election  is  held  unless  a  satisfactory 
explanation  for  so  doing  accompanies  the  "Return  Sheet"  of  the  Local  Union  so 
voting.  Neither  shall  they  count  the  votes  of  any  Local  Union  that  is  not  in 
good  standing  or  whose  "Return  Sheet"  is  not  attested  as  required  by  Section 
14  of  this  Article. 

Sec.  23.  All  contests  in  connection  with  the  votes  of  any  Local  Union  must  be 
filed  with  the  International  Tellers  not  later  than  ten  days  after  the  date  of 
election,  by  a  member  of  the  Local  Union  whose  vote  is  contested. 

Sec.  24.  In  case  of  a  tie  vote  for  any  of  the  candidates  for  a  particular  office, 
another  election  shall  be  held  for  that  office  among  the  candidates  involved  in 
the  tie. 

Sec.  25.  Local  Officers  of  all  Local  Unions  shall  be  required  to  carefully  preserve 
all  ballots  which  have  been  cast  by  their  members  for  a  period  of  six  months  after 
the  date  of  the  elections. 

Sec.  2t>.  No  member  shall  be  allowed  to  loiter  around  the  voting  place  or  to 
interfere  in  any  way  with  the  elections  of  any  Local  Union. 

Sec.  27.  Local  Union  Tellers  .shall  be  hold  personally  responsible  for  any  irregu- 
larities in  connection  with  the  conduct  of  the  elections  in  their  Local  Unions. 

Sec.  2S.  It  shall  be  the  imperati\e  duty  of  the  Local  Tellers  to  make  a  complete 
I'cport  <  f  the  election  at  the  first  i-egular  meeting  of  their  Local  Union  following 
the  election,  and  it  shall  be  further  the  duty  of  the  Local  Recording  Secretary  to 
make  a  complete  record  of  same  in  the  minutes  of  said  meeting. 
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Article  VI 

CONVENTIONS 

Section  1.  The  next  regular  International  Convention  shall  be  held  on  the 
second  Tuesday  of  May  1950,  and  regular  International  Conventions  shall  be 
held  on  the  same  date  biennially  thereafter  at  such  places  as  may  be  determined 
by  the  International  Executive  Board :  Provided,  that  the  date  of  holding  such 
convention  may  be  advanced  or  postponed  upon  a  resolution  to  that  effect  adopted 
by  the  International  Executive  Board  and  approved  by  a  majority  of  the  members 
of  the  International  Union  upon  a  referendum  vote. 

The  call  for  each  regular  International  Convention  shall  be  mailed  by  the 
International  Secretary-Treasurer  at  least  sixty  days  prior  to  the  convening  of 
the  convention.  ^ 

Sec.  2.  Each  Local  Union  shall  be  entitled  to  the  number  of  delegates  to  the 
International  Convention  as  follows :  One  delegate  for  the  first  500  members  or 
less  in  the  Local  Union  and  one  additional  delegate  for  each  additional  500  mem- 
bers or  majority  fraction  thereof. 

Each  delegate  to  the  International  Convention  shall  have  one  vote  for  the 
first  100  members  or  less  in  the  Local  Union  which  he  represents  and  one  addi- 
tional vote  for  each  additional  100  members  or  majority  fraction  thereof,  but 
no  delegate  shall  have  more  than  ten  votes. 

Sec.  3.  Representation  shall  be  based  upon  the  average  of  the  paid  and  exon- 
erated membership  of  the  Local  Union  for  the  last  three  months  calculated  and 
closed  preceding  the  month  in  which  the  International  Convention  is  held.  Such 
membership  shall  be  based  upon  the  records  of  the  International  Secretary- 
Treasurer.  A  Local  Union  which  has  been  chartered  for  less  than  three  months 
preceding  the  month  in  which  the  International  Convention  is  held  shall  be  en- 
titled to  send  fraternal  delegates  only  to  the  International  Convention. 

Sec.  4.  Ix)cal  Unions  of  less  than  500  members  may  combine  with  similar  Local 
Unions  within  a  reasonable  radius  of  one  another  in  the  same  District,  and  elect 
delegates  to  represent  them,  but  no  delegates  so  elected  shall  be  entitled  to  more 
than  ten  votes  in  the  International  Convention. 

Sec.  5.  No  Local  Union  shall  be  entitled  to  representation  at  the  International 
Convention  unless  the  Financial  Secretary  has  paid  to  the  International  Secre- 
tary-Treasurer all  dues,  initiation  fees,  and  assessments  collected  from  the 
members. 

Seo.  6.  Any  Local  Union  becoming  delinquent  must  comply  with  Section  6  of 
Article  XIV  and  be  in  good  standing  for  four  months  previous  to  the  month  in 
which  the  International  Convention  is  held,  before  it  will  be  entitled  to  repre- 
sentation. 

Sec.  7.  No  member  shall  be  eligible  to  be  a  delegate  to  an  International  Con- 
vention unless  (a)  he  shall  have  been  in  continuous  good  standing  for  a  period 
of  24  months  immediately  preceding  the  International  Convention  ;  or  if  his  Local 
Union  has  been  in  existence  for  less  than  24  months  prior  to  the  International 
Convention,  he  must  have  been  in  continuous  good  standing  from  the  time  that 
he  joined  such  Local  Union;  (b)  he  has  attended  at  least  one-half  of  the  regular 
meetings  of  his  Local  Union  during  the  12  months  preceding  the  election  unless 
his  union  activities  or  working  hours  prevented  such  attendance;  and  (c)  he 
is  employed  in  a  plant  or  mill  or  any  other  place  within  the  jurisdiction  of  the 
International  Union  or  is  one  of  the  Staff  Representatives  of  the  International 
Union.  The  International  Officers  and  the  members  of  the  International  Execu- 
tive Board  shall  be  ex  officio  delegates  to  all  International  Conventions. 

Sec.  8.  The  International  Secretary-Treasurer  shall  furnish  the  Local  Unions 
with  credential  blanks  in  duplicate,  which  must  be  attested  as  required  on  the 
blanks.  The  duplicate  shall  be  retained  by  the  delegate  and  the  original  for- 
warded to  the  International  Secretary-Treasurer,  and  no  credentials  shall  be 
accepted  later  than  ten  days  prior  to  the  date  for  convening  the  International 
Convention. 

Sec.  9.  The  Credentials  Committee  shall  not  transfer  votes  to  any  delegate 
unless  authorized  by  the  Local  Union  to  do  so. 

Sec.  10.  Delegates  to  the  International  Convention  must  be  elected  at  an 
ofllcial  meeting  of  a  Local  Union  or  by  i-eferendum  ballot  election,  after  the  Call 
for  the  International  Convention  is  received  and  has  been  read  to  the  Local 
Union.  The  Recording  Secretary  shall  issue  a  Notice,  signed  by  himself  and  the 
Local  Union  President,  at  least  one  week  prior  to  such  meeting  or  election, 
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stating  that  delegates  are  to  be  elected  on  a  certain  day.    Delegates  must  receive 
a  plurality  vote  of  the  members  voting. 

Sec.  11.  When  any  delegate's  credentials  are  to  be  contested,  notice  of  such 
contest  shall  be  sent  to  the  International  Secretary-Treasurer  not  later  than 
tive  days  prior  to  the  date  for  convening  the  International  Convention.  Any 
delegate  whose  credentials  are  contested  may  be  unseated  at  any  time  during 
the  International  Convention. 

Skc.  12.  All  resolutions  to  be  considered  by  the  International  Convention  must 
be  adopted  by  the  Local  Union  and  shall  be  sent  to  the  International  Secretary- 
Treasurer.  They  must  he  in  his  hands  not  later  than  ten  days  prior  to  the  con- 
vening of  the  International  Convention.  The  International  Secretary-Treasurer 
shall  submit  all  resolutions  to  the  chairmen  of  the  appropriate  commitees. 

Skc.  13.  Resolutions  hearing  on  different  subjects  must  be  typewritten  on 
separate  papers  and  only  on  one  side  of  the  paper.  Resolutions  must  be  properly 
signed  by  the  President  and  Recording  Secretary  of  the  Local  Union  and  im- 
pressed with  the  Local  Union  seal,  otherwise  they  will  not  be  considered  officiah 

Sec.  14.  International  Conventions  shall  not  consider  internal  appeals  or 
grievances  unless  they  have  been  previously  considered  by  the  lower  tribunals 
of  the  organization. 

Sec.  If).  On  questions  coming  before  the  International  Convention  a  roll-call 
vote  shall  be  taken  upon  a  request  of  thirty  (30)  per  cent  of  the  delegates.  The 
Secretary-Treasurer  shall  have  a  roll  of  accredited  delegates  prepared  and 
make  such  other  arrangements  as  will  expedite  and  facilitate  the  calling  of  the 
roll. 

special  international  conventions 

Sec.  16.  Special  International  Conventions  shall  be  called  by  the  International 
President  when  so  Instructed  by  the  Intei'national  Executive  Board,  or  upon 
request  of  25  per  cent  of  the  Local  Unions. 

Sec.  17.  Representation  in  Special  International  Conventions  shall  be  upon 
the  same  basis  as  govern  regular  International  Conventions. 

Sec  18.  Local  .Unions  demanding  a  Special  International  Convention  must 
state  the  reason  or  reasons  why  such  International  Convention  is  desired,  and 
it  shall  be  the  duty  of  the  International  President  to  state  said  reason  or  rea- 
sons in  the  Call  for  the  Special  International  Convention. 

Sec  19.  Special  International  Conventions  shall  not  have  authority  to  con- 
sider any  matter  other  than  that  which  is  specifically  stated  in  the  Call  for  the 
Special   International  Convention. 

credentials  committee 

Sec  20.  Prior  to  the  opening  date  of  any  regular  or  special  International  Con- 
vention, the  International  Executive  Board  shall  meet  and  constitute  itself,  or 
a  subcommittee,  as  the  Credentials  Committee  for  the  International  Convention. 
Appeals  from  its  decisions  shall  be  made  to  the  International  Convention.  The 
International  Convention  shall  not  be  constituted  for  business  until  the  Creden- 
tials Committee  shall  have  examined  and  reported  on  the  credentials  of  all 
delegates  present  at  the  scheduled  time  of  opening. 

Article  VII 
local  unions 

Section  1.  Ten  or  more  persons  eligible  for  membership  in  the  International 
Union  shall  constitute  a  Local  Union  upon  receipt  of  a  charter  from  the  Inter- 
national Secretary-Treasurer  under  the  terms  herein  provided. 

Sec  2.  Upon  approval  of  the  charter  application  by  the  International  Execu- 
tive Board,  the  International  Secretary-Treasurer  shall  issue  to  the  applicants 
a  Local  Union  charter  which  shall  contain  such  provisions  as  the  International 
Union  may  require:  he  shall  also  deliver  to  said  applicants  one  local  seal 
and  snch  other  initial  supplies  as  may  be  necessary  to  conduct  the  affairs  of  the 
Local  Union. 

Sec  3.  No  Local  I^nion  shall  be  dissolved,  except  with  the  approval  of  the 
International  Executive  Board. 

Sec  4.  The  Local  Unions  shall  be  charged  with  the  duty  of  enforcing  this 
Constitution  as  affecting  their  membership. 
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Sec.  5.  Local  Unions  may  adopt  such  by-laws  and  rules  as  do  not  conflict  with 
any  of  the  provisions  of  this  Constitution  or  the  policies  of  the  International 
Union. 

Sec.  6.  Local  Unions  shall  hold  a  general  membership  meeting  at  least  once 
every  month. 

Sec.  7.  All  Local  Unions  are  required  to  affiliate  with  the  appropriate  Local 
and  State  Industrial  Union  Councils  chartered  by  the  Congress  of  Industrial 
Organizations. 

Sec.  8.  All  Local  Union  Officers  and  Grievance  Committeemen  shall  be  elected 
for  a  term  of  two  years  at  the  ]ast  meeting  in  .Tune,  commencing  June,  1948,  by 
a  plurality  vote  of  the  members  present  or  participating  in  a  referendum  vote, 
and  shall  serve  until  their  successors  are  elected  and  qualified,  at  which  time 
all  money,  official  records  and  documents,  and  all  property  belonging  to  the  Local 
Union  shall  be  turned  over  to  such  successors. 

The  date  of  local  elections  for  Local  Union  Officers  and  Grievance  Committee- 
men must  be  advertised  among  the  members  at  least  one  week  previous  to  the 
date  of  the  election.  Nominations  shall  be  made  at  the  immediately  preceding 
meeting. 

No  member  shall  at  the  same  time  be  a  candidate  for  or  hold  more  than  one 
of  the  following  offices :  President,  Vice-President,  Recording  Secretary,  Finan- 
cial Secretary,  Treasurer.  Guide,  Guard,  and  Trustee. 

Sec.  9.  No  member  shall  be  eligible  for  election  as  a  Local  Union  officer  or 
Grievance  Committeeman  imless — 

(a)  He  shall  have  been  in  continuous  good  standing  for  a  period  of  24  months 
immediately  proceding  the  election,  or  if  his  Local  Union  has  been  in  existence  for 
a  lesser  period  prior  to  the  election,  he  must  have  been  in  continuous  good  stand- 
ing from  the  time  that  he  .joined  such  Local  LTnion  ;  and 

(h)  He  is  employed  in  a  plant  or  mill  or  other  place  within  the  jurisdiction  of 
the  Local  Union  ;  and 

(c)  He  has  attended  at  least  one-half  of  the  regular  meetings  of  his  Local 
Union  for  12  months  previous  to  the  election,  unless  his  union  activities  or  work- 
ing hours  prevented  his  attendance. 

Sec.  10.  A  Woi-kmen's  Compensation  Committee,  under  the  direction  of  the 
International  Union  or  its  designated  representative,  shall  be  established  in 
each  Local  Union. 

Article  VIII 

DUTIES  OF  LOCAL  TJNION  OFFICERS 

Section.  1.  Duties  of  President.  The  President  shall  preside  at  all  meetings 
of  the  Local  Union  and  preserve  order.  He  shall  decide  all  questions  of  order, 
subject  to  an  appeal  to  the  Local  Union.  He  shall  have  the  right  to  vote  at  all 
elections  of  officers,  and  when  the  members  are  equally  divided  on  other  ques- 
tions, he  shall  have  the  deciding  vote.  He  shall  call  special  meetings  by  request 
of  ten  members  in  good  standing  of  the  Local  Union.  He  sball  enforce  the  pro- 
visions of  tins  Constitution.  He  shall  appoint  all  committees  not  otherwise  pro- 
vided for  and  be  ex  officio  member  of  all  committees.  He  shall  perform  such 
other  duties  as  the  Local  Union  may  assign  to  him. 

In  the  event  that  a  vacancy  occurs  in  any  of  the  elected  oflSces,  the  President 
shall  appoint  a  member  of  the  Local  I"'nion  to  fill  such  vacancy  until  a  successor 
has  been  elected.  The  President  shall  call  for  a  special  election  as  promptly  as 
possible,  but  such  election  shall  not  be  held  later  than  one  month  following  the 
occurrence  of  the  vacancy,  and  in  accordance  with  the  procedure  of  Article  VII, 
Section  8,  second  paragraph. 

Sec.  2.  Duties  of  Vice-President.  The  Vice-President  shall  assist  the  President 
in  the  discharge  of  his  duti(>s  and  during  his  absence  shall  perform  the  duties 
of  the  President.  In  the  event  that  a  vacancy  occurs  in  the  olfice  of  President, 
the  Vice-President  shall  act  as  President  for  the  unexpired  term. 

Sec.  3.  Duties  of  Recording  Secretary.  The  Recording  Secretary  shall  record 
the  proceedings  of  the  I^ocal  Union  in  a  book  kept  for  tbat  purpose,  read  all 
papers,  and  perform  such  other  duties  required  under  this  Constitution  and  as 
the  Local  Union  may  assign.  He  shall  also  have  custody  of  the  Local  Union  Seal, 
and  shall  be  responsible  for  any  misuse  of  same. 

Sec.  4.  Duties  of  Financial  Secretary.  The  Financial  Secretary  shall  receive 
all  money  due  the  Local  Union  and  pay  the  same  to  the  Treasurer,  from  whom 
he  shall  take  a  receipt.  He  shall  also  keep  accurately  the  accounts  of  the  Local 
Union  with  its  members,  and  shall  at  all  times  have  his  books  open  for  examina- 
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tion  by  the  Auditing  Cominittoo,  and  perform  such  other  duties  required  under 
the  Constitution  and  as  the  Local  Union  may  assign.  He  shall  make  out  the 
various  reports  required  by  the  International  Secretary-Treasurer  and  forward 
such  reports  to  him  in  accordance  with  instructions. 

Should  it  be  proved  that  a  Local  Union  Financial  Secretary  has  failed  to 
report  uionthly  the  full  membership  of  the  Local  Union  as  provided  for  in  his 
report  to  the  International  Secretary-Treasurer  and  transmit  to  him  the  full 
amount  of  initiation  fees  and  dues,  he  shall  be  suspended  from  all  privileges 
and  benefits  until  the  deficiency  is  made  good,  and  he  shall  be  liable  to  the  Inter- 
national Union  for  the  full  amount  unpaid. 

The  Financial  Secretary  shall  keep  a  record  of  all  transfer  request  forms  issued 
and  received. 

His  accounts  shall  be  subject  at  all  times  to  audit  by  the  International  Secre- 
tary-Treasurer. 

Sec.  5.  Duties  of  Treasurer.  The  Treasurer  shall  receive  from  the  Financial 
Secretary  all  money  collected  by  him.  He  shall  deposit  all  money  belonging  to 
the  Local  t^nion  in  a  bank  designated  by  it.  All  initiation  fees  and  dues  shall 
be  deposited  in  a  separate  bank  account  to  he  designated  as  a  trust  fund  for 
the  International  Union.  He  shall  cause  to  be  issued  to  the  Financial  Secretary 
a  receipt  for  all  money  turned  over  to  him  or  deposited  to  his  credit  in  the  regular 
bank  account.  He  shall  issue  a  separate  receipt  for  the  amount  of  money  turned 
over  to  him  at  any  time  or  for  such  deposit  made.  He  shall  sign  all  checks  and 
have  them  countersigned  by  the  President  or  the  Financial  Secretary  or  both. 
He  shall  keep  regular  and  correct  accounts  of  all  money  received  and  paid  by 
him,  and  report  at  each  meeting  the  balance  of  cash  shown  by  the  last  report, 
the  amount  received  since,  the  total  checks  issued  and  authorized,  and  the  bal- 
ance remaining.  His  accounts  shall  be  open  for  examination  by  the  Auditing 
Committee  at  any  time  when  called  upon.  His  books  .shall  be  subject  at  all 
times  t<i  audit  by  the  Secretary-Treasurer  of  the  United  Steelworkers  of  Amer- 
ica. He  sliall  perfoi-m  such  other  duties  required  under  the  Constitution  and 
as  the  I^ocal  Union  may  assign. 

Sec.  6.  Duties  of  Guide.  It  shall  be  the  duty  of  the  Guide  to  see  that  all 
present  are  entitled  to  remain. 

Sec.  7.  Duties  of  Guards.  Guards  may  be  selected  by  the  Local  Union,  whose 
duty  it  will  be  to  take  charge  of  the  door  and  see  that  no  one  enters  who  is 
not  entitled  to  do  so. 

Sec.  8.  Duties  of  Trustees.  It  shall  be  the  duty  of  the  Trustees  to  have  charge 
of  the  hall  and  all  property  of  the  Local  Union,  subject  to  the  direction  of  the 
Local  Union,  and  perform  .such  other  duties  as  the  Local  Union  may  require. 

Article  IX 

SrSPEXSIOX  OR  REVOCATION  OF  LOCAL  UNION  CHARTERS 

Section  1.  In  the  event  the  International  President  shall  have  reason  to  believe 
that  any  Local  Union  is  failing  to  comply  with  any  provision  of  the  Constitu- 
tion, he  may  institute  proceedings  upon  the  alleged  violations,  with  due  notice 
of  liearing  before  any  duly  designated  member  or  members  of  the  International 
Executive  Board.  Upon  the  basis  of  the  hearing  the  International  Executive 
Board  is  authorized  to  render  a  decision,  dismissing  the  charges  of  alleged  vio- 
lations, suspending  or  revoking  the  charter  of  any  such  Local  Union,  or  directing 
such  other  action  as  may  be  necessary  to  secure  compliance  with  the  Constitu- 
tion. The  decision  of  the  International  P^xecutive  Board  may  be  appealed  to 
the  next  International  Convention:  provided,  however,  that  pending  the  appeal 
the  decision  of  the  International  Executive  Board  shall  remain  in  full  force 
and  effect. 

Sec  2.  In  the  event  a  mill  or  plant,  which  constitutes  the  sole  jurisdiction 
of  a  Local  Union,  is  abandoned,  the  International  Secretary-Treasurer,  with 
the  con.><ent  of  the  International  Executive  Board,  may  revoke  the  charter  of 
.«aid  Local  Union. 

Sec  .''>.  In  the  event  of  a  suspension  of  a  Local  Union,  the  members  thereof 
and  the  Local  Union  shall  not  be  deemed  to  be  in  good  standing  during  the  period 
of  su.spension. 

Sec  4.  In  the  event  that  a  Local  Union's  charter  is  revoked,  or  the  Local  Union 
disbands,  the  charter  and  all  books,  monies  and  property  shall  be  delivered  and 
turned  over  to  the  International  Union  through  the  office  of  the  International 
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Secretary-Treasurer  within  ten  days  after  demand  by  the  International  Execu- 
tive Board. 

Sec.  5.  After  a  charter  of  a  Local  Union  has  been  revoked,  the  International 
Executive  Board  tnay  charter  a  new  Local  Union  having  the  same  .iurisdiction 
as  the  Local  Union  whose  charter  was  revoked.  The  members  of  the  Local 
Union  whose  charter  was  revoked  may  be  readmitted  only  by  action  of  the 
International  Executive  Board. 

Article  X 

DISTRICTS 

Section  1.  The  International  Union  shall  be  divided,,  except  as  may  be  changed 
in  accordance  with  Section  2  hereof,  into  the  following  districts : 

District  No.         District  name 

1  New  England 

2  New  York  City 

3  Utica,  N.  Y. 

4  Buffalo,  N.  Y. 

5  Eastern  Canada-Newfoundland 

6  Central  and  Western  Canada 

7  Philadelphia 

8  Baltimore 

9  Bethlehem,  Pa. 

11  Harrisburg 

12  Johnstown,  Pa. 

13  Charleroi-Monessen 
^  14  McKeesport 

^  15  Homestead 

'  16  South  Side-Hazelwood 

17  Lawrenceville-North  Side 

'  18  McKees  Rocks 

19  Tarentum 

20  Ambridge 

21  Sharon 

23  Steubenville-Wheeling 

24  Columbus 

25  Cincinnati 

26  Youngstown 

27  Canton 

28  Cleveland 

29  Detroit 

30  Indianapolis 

31  Calumet 
82  Milwaukee 

33  Minnesota  and  Iron  Ranges 

34  St.  Louis 

35  Southeastern 

36  Southern 

37  Texas 

38  West  Coast 

Sec.  2.  The  territorial  boundaries  of  the  above  Districts  have  l^een  fixed  by 
vote  of  the  International  Executive  Board.  The  International  Executive  Board, 
by  a  two-thirds  vote,  shall  have  the  authority,  as  conditions  may  require,  to 
change  the  boundaries  of  the  Districts  or  to  consolidate  two  or  more  Districts. 
In  the  event  of  such  consolidation,  the  Executive  Board  shall  have  the  authority, 
by  a  two-thirds  vote,  to  determine  which  District  Director  among  the  consoli- 
dated Districts  shall  be  the  District  Director  of  the  single  District. 

Sec.  3.  In  the  event  the  Intei-national  Executive  Board  between  International 
Conventions  establishes  a  new  District,  it  shall  proceed  to  ararnge  for  an  election 
of  a  District  Director  for  such  new  District  by  a  referendum  vote  of  the  mem- 
bers of  the  International  Union  in  such  new  District  in  the  same  manner  as  a 
regular  election. 


^  By  action  of  the  International  Executive  Board  on  June  9,  1948,  Districts  14  and  15 
were  consolidated  into  District  15,  and  Districts  16  and  18  were  consolidated  into 
District  16. 
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Article  XI 

MEMBERSHIP 

Six'Tiox  1.  No  aiiplifant  for  niemhorsliip  shall  be  rosardod  as  beine  a  mem- 
lier  in  s;<>o(]  staiKlinu'  until  tlio  full  ainouiit  of  his  initiation  feo  has  been  paid 
and  the  <>bliiiJitii)n  has  been  adniiinstered.  exce]it  in  such  cases  where  the  appli- 
cant has  reliiiious  scruples  against  taking  the  obligation. 

Sec.  2.  A  member  shall  pa.v  his  dues  promptly  commencing  with  the  month 
during  which  he  shall  liave  been  admitted,  and  he  shall  contiiuie  to  pay  all 
dues,  assessments  and  fines  or  other  obligations  promptl.v  when  due  in  order  to 
be  and  remain  in  good  standing. 

Sec.  8.  A  member  shall  bo  in  good  standing  if  he  is  not  more  than  tln-ee 
months  in  arrears  in  any  of  his  constitutional  obligations,  except  in  respect  to 
assessments  on  which  he  shall  lie  not  more  than  one  month  in  arrears. 

Sec.  4.  Members  who  lose  good  standing  shall  stand  automatically  expelled 
and  shall  not  be  reinstated  in  good  standing  except  upon  such  terms  as  the  Local 
Union  and  the  International  Executive  I'oard  may  decide. 

Sec.  5.  A  member  not  in  good  standing  shall  not  be  permitted  to  vote  or  to 
second  a  nomination,  nominate  for  office,  hold  ofhce,  or  be  a  candidate  for  office. 

Sec.  6.  A  member  whose  membership  is  terminated  shall  have  no  right  or 
interest  in  any  property  of  the  Local  Union  or  of  the  International  Union,  in- 
cluding any  dues,  assessments  or  other  financial  obligations  paid  by  him  in 
advance  of  the  effective  date  of  such  termination. 

Article  XII 

DISCIPLINE 

Section  1.  Any  member  may  be  penalized  for  committing  any  one  or  more 
of  the  following  oft'enses :  (a)  Violation  of  any  of  the  provisions  of  this  Consti^ 
tution.  any  collective  bargaining  agreement,  or  working  rule  of  the  Local  Union; 
( ti  I  obtaining  membership  through  fraudulent  means  or  by  misrepresentation; 
(c)  instituting,  or  urging  or  advocating  that  a  member  of  any  Local  Union 
institute  action  in  a  court  against  the  International  Union  or  any  of  its  officers 
or  against  a  Local  Union  or  any  of  its  officers  without  first  exhausting  all  remedies 
through  the  forms  of  appeal  of  the  International  Union;  (d)  advocating  or  at- 
temi)ting  to  bring  about  the  withdraw^al  from  the  International  Union  of  any 
Local  Union  or  any  member  or  group  of  ineml>ers ;  (e)  publishing  or  circulating 
among  the  membership  false  reports  or  misrepresentations;  (f)  working  in  the 
interest  of  or  accepting  membership  in  any  organization  dual  to  the  International 
Union;  ((/)  slandering  or.  wilfully  wronging  a  member  of  the  International 
Union:  (/()  using  abusive  language  or  disturbing  the  peace  or  harmony  of  any 
meeting  in  or  around  any  office  or  meeting  place  of  the  International  Union; 
(/)  fraudulently  receiving  any  money  due  the  organization  or  misappropriating 
the  monies  of  the  organization;  (j)  using  the  name  of  the  Local  Union  or  the 
International  Union  for  soliciting  funds,  advertising,  etc.,  of  any  kind  without 
the  consent  of  the  appropriate  body  or  officer  of  the  International  Union;  (fc) 
furnishing  a  complete  or  partial  list  of  the  membership  of  the  International 
Union  or  of  any  Local  Union  to  any  person  or  persons  other  than  those  whose 
official  position  entitles  them  to  have  such  a  list,  and  (?)  deliberately  interfering 
with  any  official  of  the  International  Union  in  the  discharge  of  his  duties. 

Sec  2.  Any  member  convicted  of  any  one  or  more  of  the  above  offenses  may 
be  fined,  suspended,  or  expelled. 

Sec.  3.  If  any  officer  of  the  Local  Union,  or  delegate  to  an  International  Con- 
vention, is  convicted  of  any  one  or  more  of  the  above-named  offenses,  he  may  be 
penalized  as  described  above,  and  removed  from  office  or  position. 

Article  XIII 

trials  of  members  and  local  union  officers 

Section  1.  Any  charges  against  a  member  or  a  Local  Union  officer  must  be  first 
submitted  in  writing  to  the  Local  Union,  of  which  the  individual  charged  is  a 
member  or  an  officer. 

Sec  2.  Upon  the  submission  of  the  charges,  tlie  Recording  Secretary  of  the 
Local  Union  shall  send  a  copy  thereof  to  the  accused  member  at  his  last  known 
address,  together  with  written  notice  of  the  time  and  place,  to  the  accused 
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member  afid  the  member  preferring  the  charj?es,  and  said  member  shall  appear 
before  the  Trial  Committee  on  said  charges ;  the  hearing  shall  take  place  no 
sooner  than  one  week  and  no  later  than  three  weeks  after  the  mailing  of  said 
notice. 

Sec.  3.  A  Trial  Committee  shall  be  designated  in  a  manner  to  be  specified  by 
the  Local  Union  Constitution  or  By-Laws.  Neither  the  accuser  nor  the  accused 
shall  be  eligible  for  membership  on  the  Trial  Committee. 

Sec.  4.  The  Trial  Committee  shall  report  its  findings  to  a  meeting  of  the  Local 
Union.  The  membership  shall  be  given  adequate  notice  of  the  fact  that  the 
findings  will  be  presented  at  the  particular  meeting.  The  Local  Union  shall  take 
such  action  on  the  report  of  the  Trial  Committee  as  it  may  deem  proper  a'nd  in 
the  event  the  accused  is  found  guilty  of  the  charges  preferred  against  him,  shall 
impose  such  penalties  as  in  its  judgment  it  may  deem  fitting  and  proper. 

Sec.  5.  In  the  event  that  the  accused  fails  to  appear  at  the  hearing  at  the  time 
and  place  provided  in  the  notice  served  upon  him  and  presents  no  reasonable 
excuse  for  absence,  the  hearing  shall  proceed  with  the  same  force  and  effect 
as  if  he  were  present. 

Sec.  6.  The  accused  or  the  accuser  may  appeal  to  the  International  Executive 
Board  and  thereafter  to  the  next  regular  International  Convention  provided 
that  he  files  notice  of  appeal  with  the  International  Secretary-Treasurer  within 
thirt.v  days  after  notice  of  the  decision  of  the  Local  Union  or  the  International 
Executive  Board  from  which  the  appeal  is  taken.  The  decisions  of  the  Local 
Union  and  of  the  International  Executive  Board  shall  be  given  full  force  and 
effect  unless  a  stay  thereof  is  obtained  from  the  International  Executive  Board. 
The  Executive  Board,  in  its  discretion,  may  in  reversing  a  decision  order  a 
Local  Union  to  compensate  an  individual  member  for  any  loss  incurred  as  a 
result  of  said  decision. 

Article  XIV 

FINANCES 

Section  1.  The  initiation  fee  shall  be  Three  Dollars  ($3).  Dues  shall  be  Two 
Dollars  ($2)  per  month,  payable  in  the  month  to  which  said  dues  apply,  except  in 
cases  of  Local  Unions  where  at  the  time  of  the  adoption  of  this  Constitution  a 
higher  level  prevailed. 

The  International  Executive  Board  may  levy  assessments  for  the  International 
Union  on  the  members  not  to  exceed  $2  per  member  in  any  one  year  subject  to  the 
approval  by  a  majority  of  the  votes  cast  at  a  referendum  of  the  members  held  for 
such  purpose. 

Sec.  2.  The  International  Executive  Board  may  grant  dispensations  from  pay- 
ment of  initiation  fees,  when  in  its  judgment  such  dispensation  will  promote  the 
growth  or  interests  of  the  International  Union. 

Sec.  3.  The  full  amount  of  all  dues  and  initiation  fees  and  International  assess- 
ments collected  by  each  Local  Union  shall  be  deposited  by  the  appropriate  officers 
of  the  Local  Union  in  a  bank  account  designated  as  a  trust  fund  held  for  the 
International  Union.  The  officers  of  each  Local  Union  shall  forward  to  the  Inter- 
national Secretary-Treasurer,  within  fifteen  days  after  the  close  of  any  month, 
the  full  amount  of  the  dues  and  initiation  fees  and  International  assessments  col- 
lected by  such  Local  Union. 

Sec  4.  The  International  Secretary-Treasurer  shall,  upon  receipt  of  any  re- 
mittance of  dues  or  initiation  fees,  determine  and  remit  to  the  Local  Union  Finan- 
cial Secretary  a  per  capita  refund.  One  dollar  shall  be  retained  by  the  Interna- 
tional Secretary-Treasurer  and  the  balance  returned  or  sent  to  the  Local  Union. 
One-third  of  the  amount  of  the  initiation  fees,  which  have  been  remitted  to  the 
International  Secretary-Treasurer,  shall  be  returned  to  the  Local  Union. 

Sec  5.  When  any  Local  Union  fails  to  report  and  remit  to  the  International 
Secretary-Treasurer  the  full  amount  of  initiation  fees  and  dues  and  International 
assessments  as  provided  for  herein,  said  International  Secretary-Treasurer  shall 
notify  the  local  President  and  the  Recording  Secretary  of  the  Local  Union  of  the 
fact,  and  failing  to  receive  a  satisfactory  response  within  ten  days  thereafter,  the 
Local  Union  shall  stand  suspended.  The  International  Secretary-Treasurer  may 
publish  and  distribute  a  delinquent  list  of  all  such  Local  Unions  so  suspended. 

Sec  6.  Local  Unions  placed  on  the  delinquent  list  shall  not  be  reinstated  until 
they  have  filed  all  delinquent  reports  and  have  complied  with  any  penalties  pre- 
scribed by  the  International  Executive  Board. 

Sec  7.  Individual  members  of  a  Local  Union  who  have  not  worked  five  (5) 
days  in  any  one  month  through  no  fault  of  their  own  shall  be  exonerated  from  the 
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payment  of  dues.    All  inflividiial  members  so  exonerated  must  be  reported  to  the 
International  Secretary-Treasurer  on  the  monthly  report  of  the  local  Financial 

Secretary.  „       ,         ^       , 

Sec.  S.  In  all  cases,  other  than  the  one  provided  in  Section  7,  where  Local 
Unions  desire  exoneration  from  the  payment  of  dues  or  initiation  fees  for  certain 
of  their  members,  the  request  for  exoneration  must  be  signed  by  the  Local  Union 
President,  the  Local  Union  Financial  Secretary  and  Local  Union  Recording  Secre^ 
taiy,  and  approved  by  the  District  Director  and  the  International  Seci-etary- 
Treasurer. 

Sec.  ;>.  When  exoneration  is  granted,  the  request  on  the  required  report  must 
be  renewed  each  month. 

Sec.  10.  Local  Union  Financial  Secretaries  and  Treasurers  shall  be  bonded. 
Such  bonds  shall  be  obtained  by  the  International  Secretary-Treasurer.  Clerks 
employed  by  a  Local  Union  and  handling  finances  in  any  way  must  be  bonded  by 
the  Local  "  Union  through  arrangement  with  the  International  Secretary- 
Treasurer. 

Article  XV 

TRANSFER  CERTIFICATES 

Section  1.  A  Local  Union  in  good  standing  may  issue  to  a  member  in  good 
standing  a  "transfer  request"  transferring  his  membership  to  another  Local 
Union.  All  transfer  request  forms  must  be  obtained  from  the  International  Secre- 
tary-Treasurer by  the  Local  Union  Financial  Secretary. 

Sec.  2.  All  members  must  immediately  transfer  to  the  Local  Union  having  juris* 
diction  over  the  mill  or  factory  at  which  they  are  employed. 

Sec.  3.  Transfer  requests  issued  in  violation  of  this  Article  shall  he  invalid. 

Sec.  4.  The  International  Secretary-Treasurer  may  issue  transfer  requests  to 
the  members  of  any  Local  Union  which  is  being  disbanded  in  accordance  with 
the  pi'ovisions  of  this  Constitution. 

•  Article  XVI 

strikes 

No  strike  shall  be  called  without  the  approval  of  the  International  President, 

Article  XVII 

CONTRACTS 

Section  1.  The  International  Union  shall  be  a  party  to  all  collective  bargain- 
ing agreements  and  all  such  agreements  shall  be  signed  by  the  International 
Officers. 

Sec.  2.  Where  check-off  clauses  are  contained  in  collective  bargaining  agree- 
ments, they  shall  provide  that  the  Company  shall  make  the  check  payable  to 
and  be  sent  to  the  International  Secretary-Treasurer. 

Sec.  3.  The  International  Union  and  the  Local  Union  to  wliich  the  member 
belongs  shall  act  exclusively  as  his  agent  to  represent  him  in  tlie  presentation, 
maintenance,  adjustment  and  settlement  of  all  grievances  and  other  matters 
relating  to  terms  and  conditions  of  employment  or  arising  out  of  the  employer* 
employee  relationship. 

Sec.  4.  No  officer,  member,  representative  or  agent  of  the  International  Union 
or  of  any  Local  Union  or  of  any  subordinate  body  of  the  International  Union 
shall  have  the  power  or  authority  to  counsel,  cause,  initiate,  participate  in  or 
ratify  any  action  which  constitutes  a  breach  of  any  collective  bargaining  con- 
tract duly  entered  into. 

Sec.  5.  No  Local  Union  or  other  subordinate  body,  and  no  officer,  agent,  rep- 
re.sentative  or  member  thereof  shall  have  the  power  or  authority  to  represent, 
act  for,  connnit  or  hind  the  International  Union  in  any  matter  except  upoa 
express  authority  having  been  granted  therefor  by  this  Constitution  or  in  writ- 
ing by  the  International  President  or  the  International  Executive  Board, 

Article  XVIII 

effective  date 

This  Constitution  shall  become  effective  immediately  upon  its  adoption  at  the 
Constitutional  Convention  on  May  10,  11)48. 
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Aeticle  XIX 

AMENDMENTS 

This  Constitution  may  be  amended  by  majority  vote  at  the  International  Con- 
vention, provided  that  no  amendment  shall  have  the  effect  of  shortening  the  term 
of  any  of  the  othces  specified  in  Article  IV,  Section  2,  before  the  expiration  of 
such  term. 

Manual 

opening  of  meeting 

The  hour  of  the  meeting  having  arrived,  the  President  shall  take  the  chair 
and  give  one  rap  with  the  gavel,  upon  which  all  officers  and  members  shall  be 
seated.  If  no  regular  guards  have  been  elected,  the  President  shall  appoint  one 
of  the  brothers  to  see  that  none  but  members  of  the  Union  are  admitted. 

President — The  time  for  opening  this  meeting  having  arrived,  1  declare  this 
meeting  duly  convened  and  qualified  to  consider  measures  tending  to  conserve 
the  best  interest  of  this  Local,  and  the  United  Steelworkers  of  America. 

ORDER   OF   BUSINESS    FOR   CONDUCTING   LOCAL    UNION    MEETINGS 

1.  Call  meeting  to  order. — 

2.  Roll  call  of  officers. — By  Recording  Secretary. 

3.  Reading  of  the  minutes  of  the  previous  meeting. — After  the  minutes  have 
been  read  by  the  Recording  Secretary  a  motion  must  be  made  and  seconded  that 
theminutes  be  "approved"  (or  adopted)  as  read.  Such  a  motion  means  that  in 
the  opinion  of  the  members,  the  secretary  has  recorded  the  minutes  of  the  pre- 
vious meeting  correctly.  Should  the  reading  reveal  any  errors  or  ommissions,  a 
member  may  move  to  correct  the  minutes.  If  this  motion  is  carried,  another  mo- 
tion should  follow  that  the  minutes  "as  corrected"  now  be  approved. 

It  is  very  important  that  brief,  comprehensive  minutes  of  each  meeting  be 
kept  by  the  Recording  Secretary.  Tliese  minutes  are  the  ofhcial  record  of  the 
business  transacted  by  the  local  union  meeting.  A  regular  book  is  provided  by 
the  international  union  for  this  purpose  and  should  always  be  kept  up  to  date. 

4.  Reading  of  conimunications. — The  Recording  Secretary  reads  the  letters 
which  require  attention.  Those  which  do  not  require  much  discussion  may  be 
dealt  with  immediately;  others  may  be  laid  over  to  "New  Business"  or  referred 
to  a  standing  committee.  If  no  action  is  required  or  desired,  the  communica- 
tions may  be  read  and,  upon  a  motion,  filed.  The  Recording  Secretary  keeps  the 
files  of  the  Local  Union. 

5.  Report  of  officers. — Financial  Secretary  :  The  Financial  Secretary  should 
make  a  report  to  each  meeting  indicating  the  dues  collected  and  the  amount  of 
money  submitted  to  the  Local  Union  Treasurer.  As  chairman  of  the  dues  com- 
mitteemen, who  are  his  assistants,  he  should  report  their  activities  and  prog- 
ress. It  is  the  duty  of  the  Financial  Secretary  to  keep  a  record  and  accurate 
check  of  the  dues  collected  by  the  dues  committeemen. 

Treasurer  :  The  Treasurer  is  the  custodian  of  the  Local  Union  funds.  He 
should  report  to  each  meeting  the  money  he  has  received  from  all  sources,  such 
as  rebates  from  the  International  Office  and  the  money  turned  over  to  him  for 
deposit  by  the  Financial  Secretary.  The  Treasurer  should  be  certain  that  the 
amount  reported  by  the  Financial  Secretary  to  the  Local  Union  as  having  been 
turned  over  to  him  checks  with  what  he  actually  received  and  that  the  Recording 
Secretary  records  the  amount  in  his  minutes. 

6.  Report  of  Organizer  or  International  Representative. — 

7.  Initiation  of  New  Alenibers. — 

8.  Report  of  Special  Committees. — Such  as :  Celebrations,  picnics,  relief,  citi- 
zenship, etc. 

9.  Report  of  Standing  (or  Permanent)  Committees.— 
(a.)   Chairman  or  secretary  of  the  Grievance  Committee. 
(&.)   Report  of  delegates  to  CIO  Council. 

10.  Unfinished  husine^^s. — These  matters  are  those  remaining  over  from  pre- 
vious meetings.  They  are  usually  recorded  in  the  minutes  of  the  previous  meet-' 
ing.  The  Recording  Secretary  should  inform  the  I*resident  of  any  unfinished 
business  so  it  may  be  included  in  the  order  of  business  in  this  section. 

11.  Nexv  business. — These  are  matters  which  have  been  laid  aside  earlier  in  the 
meeting  or  which  have  come  up  since  the  last  meeting. 

12.  Good  and  ivelfare. — All  miscellaneous  matters  for  the  good  of  the  Union 
which  should  be  brought  to  the  attention  of  the  meeting  should  come  to  the  floor 
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at  this  time.     These  matters  usually  do  not  require  any  action  by  the  meeting. 
They  are  simply  matters  of  information  and  education. 

13.  Adjoiininiciit. — Tlie  husiness  oi  this  meeting  having  l)een  duly  transacted, 
I  declare  it  adjourned  until  our  next  regular  session,  unless  you  are  especially 
called  together,  when  I  hope  to  see  all  members  present. 

Note. — All  money  paid  out  by  the  Local  Union  from  its  treasury  must  be 
approved  by  the  members  at  a  local  Union  meeting.  Bills  charged  to  the  Local 
Union  should  be  submitted  to  the  Recording  Secretary,  who  in  turn  submits 
them  to  the  Local  Union  meeting  for  approval.  If  the  Local  Union  agrees  that 
the  bills  should  be  paid  a  motion  should  be  made,  seconded,  and  passed  authoriz- 
ing the  Treasurer  to  draw  up  a  check  and  pay  the  bill.  All  Local  Union  checks 
nnist  be  signed  by  the  Treasurer  and  countersigned  by  the  Financial  Secretary 
or  the  I'resident  or  both.  Under  no  circumstances  is  it  legal  for  officers  or 
members  to  pay  bills  wnthout  authorization  by  a  Local  Union  meeting,  or  to 
authorize  expenditure  of  more  than  their  per  capita  refund  from  the  International 
Secretary-Treasurer.  Under  no  circumstances  shall  any  of  the  dues  collected 
be  spent  before  it  is  sent  to  the  International  Secretary-Treasurer. 

NEW    MEMBERS 

Any  member  of  a  Local  Union  can  propose  any  one  who  works  in  or  around 
the  mill,  factory,  or  iron-ore  mine  lor  membership  in  the  organization.  Proposi- 
tions shall  be  made  to  the  Financial  Secretary,  who  shall  announce  the  same  to 
the  Union,  imder  the  head  of  Order  of  Business  No.  7. 

President.  Brothers,  you  have  heard  the  name  (or  names)  of  the  candidate 
(or  candidates)  who  desire  to  become  members  of  this  Union.  Are  there  any 
objections? 

Note. — If  objections  are  raised  the  President  shall  call  for  a  vote  in  accoi'd- 
ance  with  rules  of  the  Union.  If  no  objections  are  raised  a  vote  is  unnecessary, 
and  the  President  shall  say  :  No  objections  having  been  raised  I  declare  the 
candidates  entitled  to  take  the  obligation  and  become  members  of  this  Local 
Union. 

INITIATION 

President.  Mr.  Guide,  are  there  any  candidates  in  waiting  who  have  been 
accepted  by  this  Union? 

Doorkeeper.  Mr.  President.  I  find  Brothers ,  who  were 

elected  to  become  members  of  this  body. 

President.  Admit  the  brothers. 

The  guide  will  admit  the  candidates  and  place  them  in  a  line  opposite  the 
President. 

Presu)ent.  Fellow  Steelworkers,  The  United  Steelworkers  of  America  re- 
([uires  perfect  freedom  of  inclination  in  every  candidate  for  membership  to  its 
body.  An  obligation  of  fidelity  is  required ;  let  me  assure  you  that  in  this 
obligation  there  is  nothing  conti'ary  to  your  civil  or  religious  duties.  With  this 
understanding  are  you  willing  to  take  an  obligation  which  binds  you  upon  your 
honor  as  a  man  to  keep  the  same  as  long  as  life  remains? 

Each  candidate  answers — I  am. 

President. — Raise  your  right  hand. 

"I  do  sincerely  promise,  of  my  own  free  will,  to  abide  by  the  laws  of  this 
I'nion  ;  to  bear  true  allegiance  to.  and  keep  inviolate  the  principles  of  the  United 
Steelworkers  of  America;  never  to  discriminate  against  a  fellow  worker  on 
account  of  creed,  color,  or  nationality  :  to  defend  freedom  of  thought,  whether 
expressed  by  tongue  or  pen,  to  defend  on  all  occasions  and  to  the  extent  of 
my  ability  the  members  of  our  organization. 

"That  I  will  not  reveal  to  any  employer  or  his  agent  the  name  of  anyone 
a  member  of  our  Union.  That  I  will  assist  all  members  of  our  organization  to 
obtain  the  highest  wages  possible  for  their  work  ;  that  I  will  not  accept  a  brother's 
job  who  is  idle  for  advancing  the  interests  of  the  Union  or  seeking  better 
remuneration  for  his  labor;  and,  as  the  steel  workers  of  the  entire  country  nre 
conipftitors  in  the  lal>or  w(U"ld,  I  promise  to  cease  work  at  any  time  I  am  called 
upon  by  the  organization  to  do  so.  And  I  further  promise  to  help  and  assist  all 
brothers  in  adversity,  and  to  have  all  steel  workers  join  our  I'nion  that  we 
may  all  be  able  to  enjoy  the  fruits  of  our  labor:  that  I  will  never  knowingly 
wrong  a  brother  or  see  him  wronged,  if  I  can  prevent  it. 

"To  all  this  I  pledge  my  honor  to  observe  and  keep  as  long  as  life  remains 
or  until  I  am  absolved  by  the  United  Steelworkers  of  America." 
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Answer.    I  promise. 

President.  You  are  now  members  of  Local  Union  No ,  and  entitled  to 

all  rights  and  privileges  of  members  of  the  United  Steelworkers  of  America. 

INSTAIXATION   OF  OFFICERS 

I, ,  do  hereby  sincerely  pledge  my  honor  to  perform  the  duties  of 

my  office  as  prescribed  by  the  Laws  of  the  organization,  and  to  bear  true  alle- 
giance to  the  United  Steelworkers  of  America.  I  will  deliver  to  my  successor 
in  office  all  books  and  other  property  of  this  Union  that  may  be  in  my  possession 
at  the  close  of  my  official  term.  All  of  this  I  solemnly  promise,  witli  full  knowl- 
edge that  to  violate  this  pledge  is  to  stamp  me  as  a  man  devoid  of  principle  and 
destitute  of  honor. 

BUKIAL    SERVICE 

Friends,  neighbors,  and  brothers :  We  have  gathered  today  around  the  last 
resting  place  of  that  earthly  tenement  which  has  been  the  temporary  abiding 
place  of  the  life  and  spirit  of  our  departed  Brother.  With  bowed  lieads  and 
saddened  hearts  we  have  followed  his  remains  to  this  place  in  order  that  we 
may  be  able  to  show  this  last  tribute  of  respect  to  the  memory  of  one  whose 
virtues  we  appreciate  and  whose  faults,  if  he  had  any,  we  are  eager  to  forget. 
We  have  known  him,  he  was  one  of  us,  and  our  hearts  grieve  at  his  departure, 
as  the  heart  of  man  always  grieves  at  the  loss  of  some  cherished  object  of 
affection  that  can  never  be  replaced,  yet  our  grief  is  not  inconsolable.  Of  what 
consequence  is  a  few  years  to  the  age  of  man  when  compared  with  God's  infinity. 
When  we  think  of  the  many  years  that  have  rolled  into  eternity  since  time 
began  and  tlie  countless  ages  yet  to  come  ere  time  sliall  be  no  more,  we  realize 
that  the  short  period  allotted  to  man  on  this  earth  is  but  the  first  self-conscious 
gleam  of  man's  eternal  soul.  We  are  not  as  men  without  hope,  for  the  Psalmist 
has  said,  "Man  that  is  born  of  woman  is  full  of  trouble  and  sorrow.  He  cometh 
forth  like  a  flower  and  is  cut  down.  Our  years  of  labor  are  brought  to  an  end, 
our  dust  shall  return  to  dust  as  it  was,  and  our  spirit  to  the  God  who  gave  it." 
Earth  to  earth,  ashes  to  ashes,  dust  to  dust. 

Though  the  seasons  may  change,  and  the  years  pass  away,  the  remembrance  of 
our  Brother  shall  never  fade  until  we,  too,  have  been  gathered  to  the  place  that 
has  been  prepared  for  us. 

We  sympathize  with  (those  dear  to)  (the  family  of)  our  deceased  Brother  in 
in  their  bereavement,  and  would  commend  them  to  the  tender  care  of  Him  who 
holds  the  destinies  of  mankind  in  the  hollow  of  His  hand,  and  who  is  able  to 
console  the  widow  and  orphan  when  the  words  of  men  are  vain. 

Let  us  pray. 

Our  Father  who  are  in  Heaven,  we  bow  before  Thee  in  humble  submission  to 
Thy  will.  Our  hearts  are  sore  with  the  sorrow  of  bereavement.  We  come  to 
Thee  for  consolation.  Grant,  O  Lord,  that  the  balm  of  Thy  healing  spirit  may 
be  poured  down  upon  us  like  the  balm  of  Gilead  to  our  wounded  hearts.  May 
the  pace  that  passeth  all  understanding,  which  Thou  alone  can  give,  aliide  with 
the  family  of  our  deceased  Brother.  Comfort  them  in  their  affliction.  Guide  us 
all  in  the  paths  of  riglitenusness  wliile  we  live,  and  when  we  are  done  with  this 
life  receive  us  into  that  home  which  Thou  hast  prepared  for  all  Thy  children, 
eternal  in  the  Heavens.    Amen. 

BENEDICTION 

And  now  may  the  grace,  mercy  and  peace  of  God,  the  Father,  Son,  and  Holy 
Spirit,  rest  and  abide  with  you  now  and  forever.    Amen. 

Trial,  Discipline,  and  Expulsion  of  IMembers — United  Steelworkers 
OF  America,  CIO 

instructions  to  local  unions  OF  the  united  STEELWORKE3tS  OF  AMERICA  ON 
STEPS  TO  BE  TAKEN  IN  THE  TRIAL,  DISCIPLINE  AND  EXPULSION  OF  MEJIBERS 

1.  Members  in  arrears. — Under  the  Constitution  of  the  United  Steelworkers 
of  America,  a  member  more  than  one  month  in  arrears  in  the  payment  of  any 
assessment  or  more  than  three  months  in  arrears  in  dues,  fines,  or  other  obli- 
gations, loses  his  good  standing  and  stands  automatically  expelled.  No  special 
action  is  necessary.     Members  who  lose  their  good  standing  shall  not  be  re- 
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instated  except  upon  siu-h  terms  as  the  Local  Union  and  the  International 
Executive  Hoard  may  decide. 

2.  Diica,  fines  and  asscssnicnts,  offiv'uil  intcrprcidtiou. — Interpretation  of 
Article  XI,  Article  XII  and  Ai-ticle  XIII  of  the  Constitution  of  the  International 
Union  made  hy  President  Philip  Murray  and  approved  by  the  International  Ex- 
ecutive Board,  Augiist  4,  194"). 

Questions  have  arisen  regarding  the  interpretation  and  application  of  Sections 
3  and  4  of  Article  XI,  Sections  1  and  2  of  Article  .XII,  and  Section  6  of  Article 

xin. 

In  order  to  make  clear  the  meaning  of  the  aforesaid  sections  of  the  Constitu- 
tion the  following  interpretation  is  made: 

1.  Section  2  of  Article  XI  provides:  "'A  meml)er  shall  pay  his  dues  promptly 
commencing  with  the  month  during  which  he  shall  have  been  admitted,  and  he 
shall  continue  to  ])ay  all  dues,  assessments  and  fines  or  other  obligations  prompt- 
ly when  due  in  order  to  be  and  remain  in  good  standing." 

Section  3  of  Article  XI  provides  that :  '"A  member  shall  be  in  good  standing 
if  he  is  not  more  than  three  months  in  arrears  in  any  of  liis  constitutional 
obligations,  except  in  respect  to  assessments  on  which  he  shall  be  not  more 
than  one  month  in  arrears." 

Section  4  of  Article  XI  provides  that:  "Members  who  lose  good  standing 
shall  stand  automatically  expelled  and  shall  not  be  reinstated  in  good  standing 
except  upon  such  terms  as  the  Local  Union  and  the  International  Executive 
r.oard  may  decide." 

Autnuiatic  expulsion  for  loss  of  good  standing  must  be  construed  as  being 
confined  to  situations  wherein  members  have  not  paid  their  dues  fixed  in 
accordance  with  the  International  Constitution,  all  their  assessments  or  other 
financial  obligations  which  have  been  imposed  by  the  International  Organiza- 
tion. Failure  to  meet  financial  obligations  which  have  not  been  imposed  by 
the  International  Organization  may  not  result'  in  automatic  expulsion  but  must 
be  treated  on  the  same  basis  as  a  commission  of  any  other  type  of  an  offense 
by  a  member  of  the  Union  as  provided  in  Articles  XII  and  XIII  of  the  Inter- 
national Constitution, 

2.  Conipulsdiy  assessments  may  not  be  imposed  by  an  Local  Union  unless 
first  apiiroved  by  the  International  Executive  Board  or  the  International  Officers 
of  the  Union. 

3.  In  the  event  a  member  of  the  Union  commits  any  act  for  which  he  may  be 
properly  disciplined,  the  Local  Union  exercises  the  right  to  impose  penalties  which 
ma.v  be  either  a  fine,  suspension  or  expulsion.  This  is  specifically  covered  by 
Section  2  of  Article  XII,  which  provides  that :  "Any  member  convicted  of  any 
one  or  more  of  the  above  ofifenses  may  be  fined,  suspended  or  expelled." 

The  specific  offenses  for  coiumission  of  which  may  result  in  the  imposition 
of  any  such  penalty  are  set  forth  in  Section  1  of  Article  XII. 

Where  a  membei-  of  the  LTnion,  for  the  conunission  of  any  offenses  set  forth 
in  Section  1  of  Article  XII,  has  been  suspended  or  expelled  by  the  Local  Union 
in  accordance  with  the  procedure  set  forth  in  Article  XIII,  he  may  appeal  to  the 
International  Executive  Board  as  provided  in  Section  6  of  Article  XIII. 

Where  a  member  of  the  Union  for  the  conunission  of  any  of  the  offenses  set 
fortli  in  Section  1,  Article  XII,  has  been  fined  by  the  Local  Union  lie  may  appeal 
to  the  International  Executive  Board  in  accordance  with  Section  6  of  Article 
XIII  and  request  a  stay  of  his  obligation  to  pay  such  fine.  In  the  absence  of  the 
issuance  of  a  stay  in  accordance  with  Section  6  of  Article  XIII,  a  member  has 
an  obligation  to  pay  such  fine.  Where  the  member  does  not  pay  the  fine  and 
no  stay  has  been  issued  in  accordance  with  Section  6  of  Article  XIII,  the  Local 
I'liion  hMs  the  authority  to  take  further  action  in  accordance  with  the  provisions 
of  Article  XIII  for  the  imposition  of  further  penalties  because  of  the  failure  of 
the  member  to  meet  his  obligation.  Such  further  penalty  may  be  suspension 
or  expulsion. 

Where  such  further  action  has  been  taken  by  the  Local  Union  the  member  may 
thereupon  take  an  appeal  to  the  International  Executive  Board  in  accordance 
with  Section  (»  of  Article  XIII.  In  connection  with  this  appeal,  where  the 
member  had  not  previously  appealed  from  the  action  of  the  Local  Union  imposing 
the  original  fine,  technically  the  nieniber  should  be  limited  to  the  simple  question 
as  lo  wlietliei-  he  has  or  has  not  paid  the  fine  that  had  been  originally  imposed 
and  whether  for  .such  reason  the  action  of  the  Local  Union  suspending  him  or 
expelling  him  was  justified.  Nevertheless  in  order  to  assure  complete  equity  and 
jtistice,  the  International  Executive  Board  may  exercise  its  right  to  go  into 
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the  merits  of  the  entire  controversy  including  tlie  issue  as  to  whether  the  original 
fine  should  be  sustained  or  not. 

4.  It  is  determined  that  failure  of  a  member  to  pay  a  fine  imposed  because 
of  a  member's  nonappearance  at  a  Local  Union  meeting,  which  may  be  one  of 
the  Local  Union  rules  or  regulations,  may  not  l)e  made  the  basis  of  an  order 
for  svispension  or  expulsion  by  the  Local  Union. 

3.  Discipline  of  Members  for  Other  Reasons. — 

(a)  Offenses  for  which  members  may  be  disciplined — see  USA  Constitution, 
Article  XII,  Section  1. 

( &)    Steps  in  the  trial  and  discipline  of  members  : 

1.  All  charges  against  a  member  of  the  Union  must  be  made  in  writing,  signed 
by  the  member  making  the  charges,  and  must  be  presented  to  the  Local  Union 
of  which  the  person  charged  is  a  member. 

Charges  must  be  sul3mitted  within  sixty  (60)  days  of  the  time  the  complainant 
becomes  aware  of  the  alleged  offense. 

2.  A  trial  Committee  shall  be  designated  in  the  manner  specified  and  shall  con- 
sist of  the  number  required  by  tlie  Constitution  or  By-Laws  of  the  Local  Union. 
If  the  method  for  choosing  the  Trial  Committee  and  the  size  of  the  Trial  Com- 
mittee are  not  provided  for  in  the  Constitution  and  By-Laws  of  the  Local  Union, 
then : 

(a)  The  Local  Union  officers  should  designate  the  membership  of  the  Trial 
Committee,  and 

(&)   The  Trial  Committee  shall  consist  of  three  or  five  members. 

If  the  accused  member  is  an  oflicer  of  the  Local  Union,  he  shall  not  participate 
in  the  designation  of  the  meml)ership  of  the  Trial  Committee. 

Neither  the  person  that  filed  the  charges  nor  the  person  accused  may  be  a 
member  of  the  Trial  Committee., 

3.  The  Recording  Secretary  of  the  Local  Union  should  make  several  copies  of 
the  charges  which  have  been  filed.  One  copy  should  be  forwarded  by  registered 
mail,  within  seven  (7)  days  after  the  charges  have  been  submitted  to  the  Local 
Union,  to  the  accused  member  at  his  last  known  address,  together  with  a  written 
notice  of  the  time  and  place,  to  the  accused  member  and  the  member  preferring 
the  charges,  when  the  hearing  will  take  place  before  the  Trial  Committee. 

The  hearing  shall  be  held  not  less  than  one  week  nor  more  than  three  weeks 
from  the  date  of  the  mailing  of  the  notice  and  the  charges  to  the  accused  member. 

A  copy  of  the  charge  and  the  notice  of  hearing  should  also  be  sent  to  the 
Secretary-Treasury  of  the  International  Union. 

4.  The  hearing  itself  should  be  conducted  by  the  Trial  Committee  in  an  orderly 
manner  and  should  assure  the  full  presentation  to  the  Committee  of  all  the 
facts.  If  the  accused  member  fails  to  appear,  and  presents  no  reasonable  excuse 
for  his  absence,  the  Committee  should  proceed  with  the  hearing  and  receive  all 
the  facts  and  evidence  available. 

The  Trial  Committee  shall  record  minutes  of  its  meetings  and  proceedings, 
and  these  minutes,  togetlier  with  any  documents  submitted,  shall  constitute 
the  official  record  of  the  Trial  Committee. 

A  member  placed  on  trial  shall  be  permitted  representation  by  a  representative 
of  his  own  choice,  who  shall  be  a  member  of  the  Internal i/onal  Union  ;  such 
representative,  however,  shall  be  required  to  abide  by  the  trial  procedure  as 
established  by  the  Trial  Committee  and  as  provided  in  these  Instructions. 

5.  The  Trial  Committee,  upon  completion  of  the  hearing  upon  the  evidence  and 
argument,  sliall  go  into  closed  session  to  determine  the  verdict  and  penalty. 
The  Trial  Committee  should  prepare  a  report  in  writing,  stating  the  facts  briefly 
as  it  found  them,  and  its  conclusions  and  recommendations. 

A  majority  vote  of  the  members  of  the  Trial  Committee  shall  be  required  to 
find  the  accused  guilty. 

In  case  the  accused  is  found  guilty,  the  Trial  Committee  may  recommend 
that  the  accused  by  reprimanded ;  or  assessed  a  fine  with  automatic  suspension 
and  removal  from  office  or  expulsion  in  the  event  of  the  failure  of  the  accused 
to  pay  the  fine  within  a  specified  time ;  or  be  suspended  or  removed  from  ofiice 
in  the  Local  Union ;  or  suspended  or  expelled  from  membership  in  tlie  Inter- 
national Union. 

6.  The  Trial  Committee  shall  submit  its  written  report  to  the  Local  Union. 
At  the  same  time  a  copy  of  the  report  should  be  mailed  to  the  Secretary-Treasui'er 
of  the  International  Union. 

The  Local  Union  officers  may  convene  a  special  meeting  of  the  membership 
to  consider  the  report  of  the  Trial  Comniittee.     In  such  event  the  notice  of 
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tilt"  mt'inborshal  meeting  should  inform  the  nieml)ers  that  the  report  of  the  Trial 
Committee  will  be  presented  at  such  special  meeting.  Notice  of  such  special 
meeting  must  also  be  given  to  the  accused  member. 

In  the  event  the  repoit  of  the  Trial  Conmiittee  is  to  be  presented  to  the  next 
regular  meeting  of  the  Local  Union,  the  membership  must  be  advised  b.v  a  special 
notice  that  the  report  of  the  Trial  Committee  will  be  considered  at  such  regular 
meeting. 

riie  meeting  at  which  the  report  of  the  Trial  Committee  shall  be  considered 
should  not  be  held  earlier  than  one  week  or  later  than  four  weeks  following 
the  submission  of  the  repoi't  of  the  Ti-ial  Conunittee  to  the  Local  Union. 

7.  At  the  meeting  of  the  Local  Union,  the  Trial  Conmiittee  should  present  its 
written  re])ort.  The  report  of  the  Trial  Committee  shall  become  effective  only 
upon  ajiproval  b.v  a  ma.1ority  vote  of  the  members  present  at  the  Local  Union 
meeting.  Tiie  Local  Union  meeting  may  approve  or  reject  the  report  of  the 
'J'rial  Committee,  modify  the  report  in  any  respect,  or  order  a  new  trial. 

Tlie  accused  member  shall  be  afforded  full  opportunity  to  present  to  the  Local 
Union  meeting  liis  i)osition  on  all  matters  bearing  upon  his  trial  and  the  report 
o\'  the  Trial  Committee. 

s.  A  report  of  the  Local  Union's  decision  should  be  forwarded  Inunediately 
to  rhe  Secretary-Treasurer  of  the  International  Union. 

0.  A  copy  of  the  decision  of  the  Local  Union  should  be  forwarded  by  registered 
mail  to  the  accused  member  and  to  the  person  who  originally  filed  the  charges. 
Tlie  accused  or  the  accuser  may  appeal  from  the  decision  of  the  Local  Union  to 
the  International  Executive  Board,  provided  that  he  files  notice  of  appeal  with 
the  International  Secretar.v-Treasurer  within  thirty  days  after  the  mailing  of 
the  notice  of  the  decision  of  the  Local  Union  from  which  tlie  appeal  is  taken. 

Unless  tlie  International  Executive  Board  grants  a  stay,  the  decision  of  the 
Local  Union  shall  be  in  full  force  and  effect. 

10.  From  the  decision  of  the  International  Board  there  may  be  an  appeal  to 
the  International  Convention,  as  provided  in  the  International  Constitution. 
( See  Article  XIII,  Section  6.) 

.}.  Notification  to  onploijcrs  refiarding  discharge  of  expelled  mem'bers. — 
Whenever  a  Local  Union  has  either  expelled  a  member,  or  a  member  has  lost 
good  standing  in  the  Union  by  virtue  of  having  become  in  arrears  in  the  payment 
of  his  dues  or  other  obligations,  and  tlie  Local  Union  desires  to  have  such  person 
discharged  from  employment  in  accordance  with  the  provisions  of  the  outstand- 
ing collective  bargaining  agreement  with  the  employer,  the  Local  Union  should 
communicate  with  the  International  Secretary-Treasurer,  setting  forth  the  facts. 

The  International  Oflicers  of  the  Union  will  determine  whether  the  employer 
should  be  notified  by  the  International  Office  or  by  the  Local  Union  that  in  accord- 
ance with  the  provisions  of  the  contract  the  particular  person  must  be  discharged. 
The  Local  Union  should,  therefore,  refrain  from  communicating  with  the  em- 
ployer until  advised  by  the  International  Secretary-Treasurer  as  to  the  procedure 
to  be  followed  on  requesting  the  discharge  of  the  expelled  member. 

David  J.  McDonald, 
International  Secretary-Treasurer. 

]\Ir.  Goldberg.  I  assume  Senator  Taft  may  want  to  direct  some 
questions  to  me,  and  later  I  should  like  to  say  a  few  words  about  it.  I 
should  like  at  the  outset,  Mr.  Chairman  and  members  of  the  committee, 
to  say  that  President  Murray  of  the  CIO  would  have  deemed  it  a  j2;reat 
jiriviletre  and  lionor  to  be  present  here  to  testify  and  to  present  the 
views  of  tlie  CIO  in  reference  to  the  important  subject  which  is  being 
considered  by  the  committee. 

I'nfortunately.  he  has  been  indisposed  during  the  last  few  weeks,  I 
am  glad  to  report  not  seriously.  He  has  recovered  from  a  very  bad 
bronchial  cold,  but  his  doctor  has  asked  him  not  to  make  any  public 
aiipearauces  for  the  next  week.. 

I  am  here  as  his  very  inadequate  substitute.  However,  in  presenting 
the  views  of  the  CIO  in  the  statement  which  I  shall  later  offer  for  the 
record.  I  would  like  to  report  for  the  guidance  of  the  committee  that 
we  have  consulted  with  the  executive  officers  and  the  vice  presidents  of 
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the  CIO  who  make  up  the  legislative  committee  of  that  organization^ 
and  that  I  am  speaking  in  their  behalf  and  for  the  CIO  as  a  whole. 

It  might  be  helpful  for  the  committee  if  I  read  into  the  record  the 
names  of  our  executive  officers  and  vice  presidents  who  comprise  the 
legislative  committee  of  the  CIO.  Of  course,  that  committee  is  headed 
by  President  Philip  Murray ;  Secretary-Treasurer  James  Carey ;  Wal- 
ter Reuther,  n  vice  president  of  the  CIO  and  president  of  the  United 
Automobile  Workers  of  America;  Emil  Rieve,  a  vice  president  of  the- 
CIO  and  president  of  the  Textile  Workers  of  America ;  Frank  Rosen- 
blum,  secretary-treasurer  of  the  Amalgamated  Clothing  Workers  of 
America  and  a  vice  president  of  the  CIO,  and  I  might  say  I  have  also 
consulted  with  his  president,  Jacob  Potofsky,  the  successor  to  Sidney 
Hiilman,  and  he  joins  in  this  presentation ;  L.  S.  Buckmaster,  president 
of  the  United  Rubber  Workers  of  America ;  O.  A.  Knight,  president  of 
the  Oil  Workers  Union;  John  Green,  president  of  the  Shipbuilders 
Union;  Joseph  Curran,  president  of  the  National  Maritime  Union; 
Allan  Haywood,  vice  president  and  director  of  organization  in 
the  CIO;  and  Albert  Fitzgerald,  president  of  the  United  Electrical 
Workers  of  America. 

Speaking  in  behalf  of  this  committee,  which  represents  the  CIO  in 
legislative  matters,  I  want  to  tell  the  committee  in  a  brief  way,  and  tO' 
sunnnarize  very  briefly  this  lengthy — overly  lengthy,  I  fear — state- 
ment, which  I  will  later  tender  for  the  record.  Later  I  will  explain,  if 
I  may,  wliy  the  statement  is  as  lengthy  as  it  is. 

The  CIO  applauds  the  decision  which  has  already  been  made  by 
this  committee  that  tlie  Taft-Hartley  Act  shall  be  repealed,  and  that 
the  Wagner  Act  shall  be  reenacted  as  the  law  of  the  land..  We  think 
that  that  is  the  decision  which  the  people  made  clear  by  their  votes, 
the  decision  that  they  wanted  to  have  enacted  into  law  by  this  Con- 
gress. 

The  CIO  feels  that  it  is  important  that  when  a  popular  election  is 
held,  and  when  the  issues  are  debated,  as  they  were  debated  in  this 
campaign,  that  the  will  of  tlie  people  be  translated  into  the  law  of  the 
land. 

Now,  I  was  present  in  the  country  throughout  the  campaign,  as  all 
of  you  were,  and  I  dare  say  it  is  not  an  understatement  for  me  to  make 
the  observation  that,  if  any  issue  was  the  subject  of  this  last  Presi- 
dential campaign,  the  Taft-Hartley  issue  was  the  issue  which  was 
debated  throughout  the  land. 

It  was  indeed  debated  in  every  whistle  stop  in  this  country.  And  I 
think  that  no  Presidential  campaign  in  history  was  debated  in  the 
remotest  recess  of  this  country  as  was  the  last  I*residential  campaign. 

We  feel  that  the  vote  of  the  election  was  a  vote  for  Taft-Hartley 
repeal,  and  for  reenactment  of  the  Wagner  Act  in  the  way  this  com- 
mittee has  reconnnended  its  resolution.  Therefore,  we  applaud  the 
decision  which  the  committee  has  arrived  at. 

Now,  in  all  candor,  I  would  say  to  the  committee  that  we  are  of 
the  opmion  that  the  proper  way  to  approach  this  legislation  was  by 
what  has  come  to  be  known  as  the  two-package  approach,  and  I  have 
once  commented  that  the  New  York  Times  in  their  elegant  language 
call  it  the  two-packet  approach.  But  we  felt  that  that  was  a  practical 
way  to  approach  this  problem. 

We  do  not  attempt,  nor  do  we  attempt  now,  to  dictate  to  the  Con- 
gress of  the  United  States  the  procedure  to  be  followed.    Tliat  is  your 
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responsibility  to  the  people  whom  you  are  privileged  to  represent, 
lint  we  felt,  as  a  representative  association  of  Americans,  we  had  a 
right  to  make  known  our  views  publicly,  with  respect  to  this  proposi- 
tion. 

The  committee  has  felt,  and  the  administration  has  felt,  that  the 
way  to  approach  this  is  by  a  bill  which  repeals  the  Taft-Hartley  Act, 
reenacts  the  Wagner  Act,  and  proposes  certain  amendments  based  upon 
the  President's  state-of-the-Union  message.  While  this  is  not  the 
procedure  that  we  have  felt  to  be  the  advisable  procedure,  we  recog- 
nize what  might  be  called  the  realities  of  the  situation;  and,  upon 
considering  the  bill  and  considering  the  fact  that  we  had  made  it  pub- 
licly known  that  we  would  support  legislation  based  in  general,  with- 
out being  committed  to  details,  upon  the  President's  state-of-the-Union 
message,  we  have  come  to  the  conclusion  which  I  am  relating  to  the 
committee :  that  the  CIO  position  on  this  legislation  is  that  substan- 
tially we  endorse  the  Thomas  bill  which  is  now  before  the  committee 
for  consideration. 

There  are  some  aspects  of  the  bill  which  you  will  note  from  my 
testimony,  I  feel  and  the  CIO  feels,  require  more  careful  considera- 
tion, perhaps  more  deliberate  draftsmanship,  and  which,  in  my  state- 
ment. I  will  call  to  the  attention  of  the  committee  for  its  consideration. 

Those  suggestions  are  in  the  nature  of  suggestions  to  improve  the 
language  to  carry  out  the  objectives  which  I  think  the  administration 
desires. 

Xow,  I  would  like  to  comment  briefly  upon  the  philosophy  which 
animated  our  decision,  and  also  comment  briefly  upon  the  testimony, 
the  prepared  testimony  which  I  have  for  the  consideration  of  the 
committee. 

Tlie  philosophy  which  animates  the  CIO  in  asking  for  a  repeal  of 
the  Taft-Hartley  and  reenactment  of  the  Wagner  Act,  and  the  amend- 
ments, is  a  ])hilosophy  which  is  based  upon  the  devotion  of  the  CIO 
to  our  free  democratic  society.  I  heard  the  other  day  a  very  interest- 
ing discussion  between  one  of  the  Senators — I  think  it  was  Senator 
Taft — and  one  of  the  witnesses,  about  ends  and  means  in  labor 
relations. 

For  me  and  the  CIO.  that  answer  is  a  very  simple  answer.  The  end 
that  we  desire  in  a  labor-relations  statute  is  the  preservation  of  our 
constitutional  liberties  and  our  democratic  way  of  life.  And  the 
means  by  which  that  end  can  be  achieved  are  to  safeguard  and  protect 
the  liberties  which  have  always  been  an  innate  part  of  the  objectives 
that  we  seek. 

By  those  liberties,  I  mean  the  following:  the  right  to  association, 
which  even  antedated  the  foundation  of  our  great  Republic,  upon 
which  our  chui'ches  are  founded  and  upon  which  all  human  institu- 
tions rest.  And  it  is  from  that  right,  which  is  a  moral  right,  which  is 
indigenous  to  society,  that  the  right  to  organize  free  trade-unions 
exists. 

And  I  mean  also  the  right  to  strike,  becatise — and  I  would  like  to 
emphasize  this — as  I  have  sat  through  the  hearings  here  in  the  last 
few  days,  the  right  to  strike  has  been  looked  upon  as  something  that 
is  a  bad  thing.  AVell.  strikes  are  bad.  AVe  do  not  like  strikes.  And 
I  s]^end  most  of  my  time,  and  Mr.  ISIurray  spends  most  of  his  time, 
and  the  oflicials  of  the  CIO  spend  most  of  their  time,  trying  to  obviate 
strikes. 


434  LABOR    RELATIONS 

But  the  right  to  strike  is  an  important  liberty  which  is  a  means 
that  we  must  protect  if  we  are  to  safeguard  the  end  of  a  free  society 
that  we  all  seek. 

I  think  it  of  the  utmost  significance — and  I  would  like  to  emphasize 
this,  Mr.  Chairman,  because  too  often  in  dealing  with  the  technicali- 
ties of  the  law  in  legislation  we  obstruct  the  forest  with  the  trees — 
I  think  it  of  the  utmost  significance  that  in  every  society  that  has 
tended  to  undermine  democracy  the  things  that  are  attacked  are.  first, 
freedom  of  association.  You  cannot  belong  to  a  church  of  a  particular 
kind  or  a  fraternal  society  of  a  particular  kind,  or  to  a  trade-union. 
That  has  been  the  history  of  every  totalitarian  society  in  modern  or 
ancient  times. 

We  have  only  to  look  now.  We  have  had  the  example  in  Germany ; 
we  have  had  the  example  in  Russia ;  we  have  had  the  example  in  other 
countries,  where  we  do  not  have  the  tyi)e  of  associations,  either  frater- 
nal or  religious,  or  trade-union,  that  we  have  in  this  country. 

And  the  second  thing  that  I  notice  about  all  such  societies  is  that  the 
right  to  strike  is  abridged  and  denied.  I  would  say  that  all  of  us — 
and  I  think  on  both  sides  of  this  committee — are  devoted  to  the  preser- 
vation of  our  w^ay  of  life ;  all  of  us  should  hesitate  before  we  create  the 
impression  which  I  think  unwittingly  has  been  created  in  this  com- 
mittee in  the  hearings ;  that  strikes  per  se  are  a  terrible  thing,  because 
liberties  that  we  have  to  safeguarcl  are  the  liberties  that  we  are  all 
pledged  to  safeguard  as  people  who  want  to  defend  our  Constitution. 

I  noticed  another  thing  as  I  sat  here.  I  was  not  able  to  be  here  all  the 
time,  and  maybe  this  reflects  only  casual  observations.  I  noticed 
another  thing  on  which  I  would  like  to  make  an  observation  in  a  gen- 
eral way,  and  that  is  there  has  been  a  good  deal  of  attention  paid  to 
individual  rights. 

The  proponents  of  the  Taft-Hartley  law  Imve  talked  about  protect- 
ing individual  rights.  Well,  I  believe  in  the  protection  of  the  right  of 
the  individual.  Our  country  is  predicated  upon  the  principle  that  the 
human  being,  the  individual  human  being,  is  a  man  of  dignity  and  a 
man  entitled  to  protection.  But  we  are  dealing  with  a  labor-relations 
statute.  And  I  make  the  observation,  based  upon  experience  and  based 
upon  the  experience  of  the  organization  that  I  represent,  that  the  dig- 
nity of  an  individual  in  an  American  industry  w^as  not  worth  a  tinker's 
dam  until  trade-unions  Avere  there  to  protect  the  right  of  that  indi- 
vidual. 

Now,  we  have  some  choices  to  make  in  this  legislation. 

Senator  Taft.  Mr.  Chairman,  I  move  that  Mr.  Goldberg's  time  be 
extended  10  minutes.  It  has  now  expired.  I  move  that  it  be  extended 
10  minutes. 

Senator  Murray.  He  started  at  7 :40. 

Senator  Taft.  He  has  been  talking  15  minutes.  I  move  that  it  be 
extended  10  minutes. 

Senator  Murray.  Thank  you.    You  may  proceed. 

Senator  Taft.  This  is  not  the  custom,  but  it  seems  to  me  that,  as  long 
as  Mr.  Goldberg  has  been  here  all  evening  anyway,  he  might  as  well 
have  10  minutes  more  to  complete  his  statement.  It  is  no  piecedent 
for  any  other  witness,  I  want  to  say. 

Senator  Murray.  There  is  another  very  important  witness  on  the 
other  side. 

Mr.  Goldbp:rg.  Thank  vou. 
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I  think  the  choice  we  have  to  make  is  the  choice  that  runs  something 
like  this:  the  philosophy  of  the  Wagner  Act  is  that  strong  trade- 
unions  led  to  collective  bargaining,  which  leads  to  industrial  peace. 
'I'he  philosophy  of  the  Taft-Hartley  Act  is  that  weak  trade-unions 
is  a  desirable  objective.  I  do  not  see  it  any  other  way,  because  the  pro- 
visions of  the  Taft-Hartley  Act,  in  my  opinion,  are  designed  to  create 
weak  trade-unions  and  obstruct  collective  bargaining. 

And  I  think  that  the  experience  that  we  have  is  that  strong  trade- 
unions,  tlie  ent'ouragement  of  collective  bargaining,  operating  within 
our  free-enterprise  system  in  a  sj^irit  of  competition,  creates  industrial 
stability  and  industrial  peace.  With  that  general  expression  of  opin- 
ion, I  would  like  to  address  myself  to  the  statement. 

You  may  wonder,  Mr.  Chairman,  and  Senators,  why  it  is  necessary, 
or  why  the  CIO  found  it  necessary,  to  file  with  you  a  statement  of  112 
mimeographed  pages  and  appendixes.  I  will  tell  you  why.  It  has 
been  charged  that  the  criticisms  that  labor  has  made  against  the  Taft- 
Hartley  Act  are  general  criticisms,  that  we  have  never  got  down  to 
cases,  that  we  have  never  explained  in  a  detailed  M^ay  what  our  ob- 
jection to  the  statute  is.  We  have  now  furnished,  I  think,  some  of 
the  explanations.  It  could  have  been  a  longer  statement,  but  I  felt 
1  had  imposed  upon  the  good  will  of  the  committee  enough  by  the 
length  of  this  statement. 

Also.  I  want  to  make  this  observation,  and  I  make  it  in  all  serious- 
ness. We  have  not  had  access  to  the  avenues  of  public  opinion  to 
make  out  our  case  against  the  Taft-Hartley  law.  During  the  last 
several  months,  for  example,  the  Saturday  Evening  Post,  a  great 
American  institution,  which  is  regularly  received  in  my  home  and 
read,  published  two  articles  by  Mr.  Swigert,  who  I  think  is  the  law 
partner  of  the  Senator  from  Ohio. 

Senator  Taft.  No.  He  is  a  member  of  the  firm  of  which  I  am  no 
longer  a  member. 

Mr.  Goldberg.  I  think  he  w^as  so  referred  to  in  that  article.  I  apolo- 
gize. Those  articles  were  very  well  written  articles,  popular  style,  on 
the  virtues  of  this  law. 

The  CIO  addressed  a  letter  to  the  editors  of  the  Saturday  Evening 
Post,  saying  that  whereas  the  Saturday  Evening  Post,  a  great  Ameri- 
can organ,  had  published  one — later  they  published  the  second  one, 
on  the  eve  of  the  election  by  the  way,  the  second  one — we  would  ask 
for  time,  without  expense  to  the  Saturday  Evening  Post,  to  have  an 
article  printed  which  gave  our  story  in  a  popular  way  of  what  was 
wi-ong  with  this  statute. 

The  Saturday  Evening  Post  sent  us  a  letter  in  reply  in  which  they 
in  etfect  said  that  they  were  not  a  journal  of  opinion  and  they  reserved 
the  right  to  buy  or  to  solicit  articles  that  they  wanted. 

I  came  to  the  conclusion,  Senators,  that  if  thej^  were  not  a  journal 
of  opinion,  they  must  be  a  journal  of  prejudice. 

Senator  Taft.  I  have  had  those  difficulties  myself,  Mr.  Goldberg. 

Mr.  Goldberg.  I  know  you  have. 

Senator  Taft.  AVhen  you  are  not  always  given  an  opportunity  to 
rej)!}'  when  you  find  you  are  attacked. 

Mr.  Goldberg.  I  have  one  other  observation  to  make. 

Senator  Neely.  Did  the  Saturday  Evening  Post  ever  print  any 
part  of  your  article  in  reply  ? 
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Mr.  Goldberg.  No.  They  told  us  they  would  not  print  it,  so  we 
never  even  tendered  it.  They  said  they  might  j)i"int  a  letter  to  the 
editor. 

Then  I  want  to  report  the  second  experience,  which  consists  of  a 
letter  to  the  editor.  That  august  publication,  for  which  I  have  great 
respect,  the  New  York  Times,  has  carried  all  the  news  that  is  fit  to 
print  about  the  Taft-Hartley  Act,  including  several  editorials  on  the 
subject  in  the  past  few  wrecks,  as  to  why  the  Thomas  bill  is  such  a  bad 
bill.  The  general  counsel  of  the  CIO  addressed  a  letter  to  the  editor 
of  the  New  York  Times  about  2  weeks  ago,  in  which  he  made  some 
general  observations  about  this  statute  and  some  specific  ones. 

The  New  York  Times  has  printed  articles  about  why  there  should 
not  be  a  traffic  light  on  Fifty-seventh  Street  and  Fifth  Avenue,  but 
to  date  the  New  York  Times  has  not  printed — I  suppose  it  is  of  no 
general  interest — the  observations  of  the  general  counsel  of  the  CIO 
in  reference  to  the  same  bill  that  the  New  York  Times  has  so  vigorously 
attacked. 

So  I  ask  the  indulgence  of  the  committee  then  for  this  long  state- 
ment. I  have  been  trying  to  tell  this  story  for  such  a  long  time  that  the 
committee  is  the  first  group  of  people  that  I  can  impose  upon. 

I  would  like  to  conclude  this  preliminary  discussion  with  these  few 
final  observations,  and  then,  Mr.  Chairman,  I  would  like  to  offer  my 
statement  and  hold  myself  open  for  any  questions  that  the  committee 
may  want  to  put  to  me. 

It  is  my  contention  against  the  Taft-Hartley  Act  that  the  Taft- 
Hartley  Act  is  a  strike-breaking  law,  that  the  Taft-Hartley  Act  can 
convert  any  legal  strike  into  an  illegal  strike.  And  I  think  I  can 
demonstrate  mv  contention  by  decisions  that  have  been  made  under  the 
Taft-Hartley  Act. 

This  is  a  very  ser'ious  charge,  but  one  which  I  make  with  all  de- 
liberateness.  I  would  like  to  make  the  statement,  and  I  think  I  can 
prove  it,  that  the  Taft-Hartley  Act  has  revived  all  of  the  conceptions 
of  boycott  and  illegality  of  justifiable  boycotts  that  were  expressed  in 
Duplex  V.  DeeHn.g^  and  in  the  Bedford  Stone  case,  and  in  the  other 
cases,  that  we  thought  enlightened  opinion  in  the  United  States  had 
repudiated  when  the  Norris-LaGuardia  Act  was  adopted. 

Senator  Taft.  The  Norris-LaGuardia  Act  was  before  Bedford 
Stone,  was  it  not  ? 

Mr.  Goldberg.  No,  sir,  it  was  after,  if  I  recall  correctly. 

Senator  Taft.  1926. 

Mr.  Goldberg.  That  is  right. 

Senator  Taft.  It  was  the  Clayton  Act  that  they  discussed. 

Mr.  Goldberg.  Yes,  sir. 

My  contention  is  that  the  Taft-Hartley  Act  has  rev'ived  the  doctrine 
on  the  Danbury  Hatters  case,  and  the  other  cases,  Gompers  v.  Buck 
Stove,  which  every  enlightened  expert  of  American  labor  philosophy 
repudiated,  and  that  statute  brought  it  back  into  law. 

It  is  my  contention  that  the  Taft-Hartley  Act  has  revived  Govern- 
ment by  injunction  on  a  scale  unprecedented  and  unknown  in  this 
country  prior  to  the  time  the  Taft-Hartley  Act  was  adopted,  even  in 
the  old  days,  when  Government  by  injunction  was  the  great  political 
campaign.  We  have  not  known  injunctions  that  we  have  known  in 
these  last  18  months  of  experience  under  the  Taft-Hartley  Act. 
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It  is  my  contention  that  the  Taft-Hartley  Act,  as  administered  by 
the  Board,  is  holding,  and  is  being  applied  to  men,  that  peaceful  pick- 
eting, whicli  is  constitutionally  protected  under  the  decisions  of  the 
Supreme  Court,  is  not  permitted. 

It  is  my  contention  that  the  Taft-Hartley  Act  has  interfered  with 
collective  bargaining  in  a  way  which  no  person  who  believes  in  good 
labor  relations  can  support. 

It  is  my  contention  that  the  Taft-Hartley  Act  has  conferred  upon 
the  Federal  courts  jurisdiction  of  controversies  which  could  not  be 
defended  by  any  student  with  knowledge  of  what  the  Federal  judi- 
ciary and  the  Federal  courts  are  designed  to  provide. 

It  is  my  contention  that  the  Taft-Hartley  Act  has  imposed  concepts 
of  responsibility  upon  unions  which,  if  permitted  to  exist,  can  destroy 
any  trade-union  in  this  country,  and  that  the  purpose  of  that  is  not 
legitimate  j^rotection  of  trade-union  interests  but  the  purpose  of  that 
is  to  destroy  trade-unions. 

Now,  Mr.  Chairman,  I  could  *go  on.  There  are  other  indictments 
which  I  think  liaA^e  been  made  and  can  be  made.  But  it  is  all  in  this 
testimony  which  I  have  here.  I  appreciate  very  much  your  extending 
the  time  to  make  this  opening  statement. 

I  should  now  like  to  offer  for  the  record  my  testimony,  which  is  the 
first  document.  I  did  not  quite  follow  Senator  Thomas  in  his  ruling 
on  it,  but  I  would  like  to  make  an  explanation  for  the  benefit  of  all  the 
Senators  about  the  appendix. 

First  I  would  like  to  offer  the  testimony  for  the  record,  if  I  may. 

Senator  Murray.  It  may  be  received. 

(Mr.  Goldberg  submitted  the  following  brief :) 

Testimony  of  Arthur  J.  Goldberg,  General  Counsel,  Congress  of  Industriat, 
Organizations  and  United  Steelworkers  of  America,  Before  the  Senate 
Labor  and  Public  Weij-aue  Committee  on  S.  249  on  February  3,  1949 

My  name  is  Arthur  J.  Goldberg  and  my  address  is  718  Jackson  Place  NW., 
Washington,  D.  C.  I  am  general  counsel  of  the  Congress  of  Industrial  Organi- 
zations and  the  United  Steelworkers  of  America. 

I  wish  at  the  outset  to  express  my  appreciation  to  the  committee  for  this  op- 
portunity to  appear  before  it  and  to  present  the  views  of  the  Congress  of  In- 
dustrial Organizations. 

My  understanding  is  that  the  scope  of  these  hearings  have  been  defined  by  a 
resolution  adopted  by  this  committee  on  January  24,  1949,  which  resolves  as 
follows  :  (1)  That  the  Taft-Hartley  Act  be  repealed,  (2)  that  the  National  Labor 
Relations  Act,  known  as  the  Wagner  Act,  be  restored  as  it  existed  at  the  time  of 
the  enactment  of  the  Taft-Hartley  Act,  with  a  sole  amendment  which  is  now 
contained  in  S.  249  establishing  the  National  Labor  Relations  Board  as  a  five-man 
body,  and  (.3)  that  hearings  begin  on  amendments  consistent  with  certain  pro- 
posals made  by  the  President  and  that  such  hearings  close  no  later  than  Feb- 
ruary 10. 

The  committee  is  to  be  congratulated  on  its  decision  to  repeal  the  Taft-Hart- 
ley Act  and  to  reenact  the  Wagner  Act.  I  respectfully  submit  that  no  other  course 
of  action  would  be  po.ssible  in  view  of  the  recent  election.  Certainly  it  cannot 
be  denied  that  there  have  been  few  is.sues  in  all  our  national  history  which  have 
so  dominated  a  Presidential  campaign  as  the  repeal  of  the  Taft-Hartley  Act.  In 
the  same  way  that  the  issue  of  free  silver  was  the  issue  of  the  Bryan  campaign 
in  l.'^oe  the  Taft-Hartley  Aft  was  the  issue  in  the  recent  elections.  The  party 
which  was  returned  to  power,  the  Democratic  Party,  made  tliis  a  dominant  issue 
in  the  campaign  and  went  to  the  people  on  that  issue,  and  the  Repul)lican  Party 
which  had  sponsored  the  Taft-Hartley  Act  sought,  somewhat  evasively  it  is  true, 
to  defend  its  handiwork  before  the  people.  In  every  sense  of  the  word  the  elec- 
tion embodies  a  popular  mandate  to  erase  the  Taft-Hartley  Act  from  the  statute 
books. 
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I  am  aware  that  the  nature  of  the  resolution  adopted  by  this  committee  and 
the  baclvgronnd  of  the  election  ajrainst  which  this  resolution  must  be  viewed 
really  obviate  the  necessity  for  persuading  a  majority  of  the  committee  that  the 
Taft-Hartley  Act  must  be  eliminated. 

However,  a  detailed  presentation  against  the  Taft-Hartley  Act  is  made  here 
not  with  a  view  to  persuading  a  majority  of  the  committee  that  that  act  must 
go  but  rather  for  the  following  reasons  : 

1.  Those  who  have  sponsored  the  act  and  who  continue  to  defend  it  insist 
that  the  attack  upon  the  act  is  based  upon  slogans  and  generalities  and  not 
upon  specific  facts.  They  cannot  deny  the  verdict  of  the  people  in  the  recent 
elections  but  they  constantly  claim  that  there  is  no  basis  in  fact  for  that  verdict 
and  that  the  Taft-Hartley  Act  is  a  good  law.  Indeed,  many  of  the  sponsors  of 
the  act  and  the  majority  of  the  Joint  Committee  on  Labor-Management  Relations 
insist  that  the  law  has  actually  benefited  labor.  We  present  a  detailed  picture 
of  the  vicious  effects  of  this  law  to  refute  the  glib  claim  that  nothing  specific  in 
the  act  can  be  condemned. 

2.  We  think  also  it  is  important  to  detail  labor's  experiences  under  the  Taft- 
Hartley  Act,  and  to  high  light  the  evils  of  the  law  as  a  guide  to  this  committee 
which  now  has  before  it  certain  proposals  to  amend  the  Wagner  Act.  The  ex- 
periences of  the  Congress  of  Industrial  Organizations  under  the  law  are  elaborated 
here  in  order  to  assist  the  committee  in  its  consideration  of  these  proposed 
amendments. 

The  purpose  of  this  testimony  is  to  clarify  the  nature  and  operation  of  the 
law  in  order  to  prevent  the  revival  of  its  evil  concepts  in  other  forms.  We 
anticipate  that  those  who  ai-e  determined  to  foist  this  law  upon  our  people  will, 
either  in  open  or  disguised  ways,  strive  through  amendments  to  ema.sculate  the 
Wagner  Act  and  reenact  the  substance  of  this  repudiated  law. 

This  testimony  is  divided  into  two  parts.  Part  I  presents  the  views  of  the 
Congress  of  Industrial  Organizations  with  respect  to  the  Taft-Hartley  Act,  the 
Wagner  Act  which  the  committee  resolution  proposes  to  reenact,  and  the  amend- 
ments which  are  contained  in  S.  249.  Part  II  presents  a  detailed  analysis  of 
the  effects  and  impact  of  the  Taft-Hartley  Act  upon  labor- relations  law  and 
specific  labor-relations  situations. 

Part  I 

A.    THE    TAFT-HARTLEY    ACT 

In  order  properly  to  evaluate  the  Taft-Hartley  Act  we  cannot  view  the  act 
as  merely  changing  the  preexisting  rights  and  obligations  of  employers  and  labor 
organizations.  The  Taft-Hartley  Act  has  in  effect  completely  altered  the  course 
of  labor  relations  in  this  country.  It  has  strengthened  the  hands  of  the  most 
antilabor  groups  in  the  employer  community.  It  gave  those  employers  who  had 
grudgingly  accepted  the  Wagner  Act  new  hope  of  breaking  unions.  In  its  most 
fimdamental  aspect  it  created  great  changes  in  our  industrial  mores  with  incal- 
culable effects  upon  labor-management  problems  at  every  stage  of  the  organiza- 
tional process  and  collective-bargaining  relationship. 

A  law  such  as  the  Taft-Hartley  Act  cannot  be  assessed  solely  in  terms  of  the 
formal  orders  which  issue  under  the  act.  Such  a  law  molds  attitudes  and 
destroys  the  basis  of  sound  labor  relations  even  when  it  is  not  actively  resorted 
to  by  employers.  Moreover,  in  considering  the  full  impact  of  the  act  it  is  im- 
portant to  remember  that  this  law  has  stimulated  corresponding  repression  on 
the  State  and  local  levels.  It  is  not  merely  the  Federal  courts  who  are  issuing 
injunctions.  In  the  State  courts  as  well  we  find  that  the  issuance  of  antilabor 
injunctions  limiting  and  frequently  outlawing  all  picketing  is  now  becoming 
routine  under  the  Taft-Hartley  Act.  We  find  on  the  State  level  an  increasing 
resort  to  troops  and  State  police  for  strikebreaking  purposes  and  a  growing 
tendency  to  use  many  of  the  instrumentalities  of  the  Government  to  repress  the 
organizational  activities  of  the  working  people  and  to  break  strikes. 

The  Taft-Hartley  Act  can  be  demonstrated  to  be  a  bad  law.  But,  bad  as  the 
law  can  be  demonstrated  to  be,  a  full  picture  is  still  not  available.  This  is 
so  because  employers — particularly  some  of  the  large  and  more  powerful  em- 
ployers in  basic  industries — have  deliberately  refrained  from  exploiting  to  the 
full  the  act's  antiunion  potentialities,  partially  out  of  a  fear  of  creating  too  vivid 
a  recognition  of  the  act's  meaning  and  partially  because  industry  has  enjoyed 
the  most  prosperous  profit  period  ever  enjoyed  in  peacetime. 
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In  order  to  present  to  this  committee  an  accurate  picture  of  the  impact  of  this 
law.  wo  liave  suhniittod  to  all  CIO  unions  a  detailed  questionnaire  seeking  in- 
formation with  rt'spt'ct  to  the  elTocts  of  the  law  on  orijanization  and  collective 
bargaining.  The  information  contaiued  in  responses  to  this  questionnaire  fully 
supports  the  following  conclusions  : 

1.  The  Taft-Hartley  Act  has  hampered  and  obstructed  the  organization  of  the 
unorganized.  Virtually  every  union  response  to  the  questionnaire  made  it  clear 
that  it  is  a  difficult  if  not  a  hazardous  process  under  the  Taft-Hartley  Act.  In 
a  country  where  labor  organizations  only  include  one-third  of  those  eligible  for 
membership,  organization  of  new  members  has  slowed  down  to  a  rate  where  it 
scai'cely  equals  the  lo.ss  of  nieml>ers  due  to  death  and  retirement  from  industry. 
A  graphic  illustration  of  this  is  supplied  by  the  following  chart : 


July  1946-Jmie 
1947 


October  1947- 
September  1948 


Percent  • 


Number  of  elections 

Xuniber  of  eligible  voters 

Xunibor  won  by  CIO 

Votes  for  CIO 

Votes  for  AFL 


6,920 
934,  55.3 

2,138 
288, 381 
208,  524 


4,085 

459, 878 

620 

108, 525 

90,  265 


'  This  shows  developments  in  October  1947-September  1948  period  as  a  percentage  of  the  July  1946- 
June  1947  period.  For  example,  for  every  100  elections  held  in  the  earlier  period — before  the  Taft-Hartley 
enactment— only  60  were  held  in  year  of  Taft-Hartley's  e.xistence.  For  every  100  eligible  voters  in  earilier 
period  there  were  only  49  in  the  later  period,  etc. 

Source:  Annual  and  monthly  NLRB  reports. 

The  majority  report  of  the  Joint  Committee  on  Labor-Management  Relations 
has  recently  contended  that  labor-union  membership  has  increased  but  its  fig- 
ures are  completely  deceptive  since  it  fails  to  distinguish  between  increases  in 
membership  in  already  organized  plants  and  the  organization  of  new  plants. 

2.  The  act  has  forced  unnecessary  strikes.  Three  classes  of  strikes  have 
been  produced  by  the  act : 

(a  )  The  act  has  had  a  powerful  stimulus  upon  organizational  strikes.  A  most 
significant  index  of  the  efficacy  of  a  law  promoting  industrial  i:)eace  is  its  effect 
upon  organizational  strikes,  upon  strikes  for  union  recognition  and  for  bargain- 
ing rights.  O'bviousl.v  unless  a  law  provides  a  substitute  for  economic  warfare 
by  promoting  organization  and  collective  bargaining  it  has  failed  in  a  most  funda- 
mental way.  Virtually  every  CIO  union  has  been  forced  into  strikes  to  obtain 
recognition  and  bai-gaining  rights  against  employers  who  rely  upon  the  weapons 
of  the  Taft-Hartley  Act.  A  large  number  of  these  employers  are  using  the  act 
as  a  pretext  for  repudiating  unions  and  evading  collective-bargaining  obligations. 

(/))  A  second  group  of  strikes  attributable  to  the  Taft-Hartley  Act  are  strikes 
created  by  tlie  terms  of  the  law  itself.  Thus,  the  ink  was  scarcely  dry  on  the 
law  when  strikes  were  precipitated  by  it  in  the  automobile  industry  to  achieve 
protection  against  the  provisions  of  the  law  permitting  lawsuits  against  unions 
for  breach  of  contract  as  a  result  of  acts  neither  autliorized  nor  ratified  by  the 
union.  The  Nation-wide  strikes  in  the  printing  industry  were  a  direct  flower- 
ing of  the  prohibition  upon  union  security  contained  in  the  law.  The  printers 
were  foi-ced  to  strike  to  obtain  a  form  of  security  which  they  had  enjoyed  for 
over  5()  years  and  which  the  employers  were  perfectly  willing  to  grant  them. 

Since  the  law  has  iK^-en  in  effect  some  six  injunctions  have  issued  under  section 
208.  the  .so-called  national  emergency  provision.  These  injunctions  were  issued 
in  the  atomic-energy  dispute,  in  the  two  mine  workers  disputes,  in  the  longshore 
dispute  on  the  west  coast,  in  the  longshore  dispute  on  the  east  coast,  and  in 
the  maritime  di.sputes  on  the  east  coast  and  on  the  Great  Lakes.  No  less  than 
four  of  these  disputes  were  precipitated  by  the  Taft-Hartley  Act. 

Thn  first  emergency  dispute  in  the  coal  industry  in  194S  involved  the  miners' 
welfare  fund.  The  complicated  and  ambiguous  provisions  of  the  welfare  fund 
provisions  of  the  Taft-Hartley  Act  gave  ri.se  to  a  dispute  between  the  parties 
as  to  the  proper  method  of  activating  the  fund  under  the  law. 

In  the  secftnd  coal  dispute  a  strike  was  precipitated  over  the  union  security 
restrictions  in  the  Taft-Hartley  Act. 

The  maritime  dispute  and  the  longshore  dispute  on  the  west  coast  were  also 
precipitated  as  a  result  of  the  insistence  by  the  employers  that  the  law  i-equired 
that  the  hiring  hall  be  eliminated.     A  second  issue  in  the  longshore  strike  was 
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the  employers'  claim  that  "walking  bosses"  and  ship's  clerks  are  supervisory 
employees  under  the  Taft-Hartley  Act. 

(c)  A  third  type  of  dispute  which  has  been  stimulated  by  the  Taft-Hartley 
Act  are  disputes  over  economic  issues  which  could  have  been  adjusted  had  em- 
ployers not  found  the  strikebreaking  provisions  of  the  act  so  invitin'g  as  to  pro- 
ject an  impasse  into  strike  proportions. 

A  report  has  just  been  rushed  into  print  by  the  Joint  Committee  on  Labor- 
Management  Relations,  the  chairman  and  some  of  the  members  of  which,  promi- 
nently identified  with  the  act,  failed  of  reelection.  Before  commenting  at  vari- 
ous points  of  my  testimony  upon  the  report  I  think  it  instructive  to  point  out 
that  the  committee  chairman,  on  August  7,  procured  the  passage  of  a  resolu- 
tion extending  the  period  for  filing  the  report  to  Mar<h  l."»  on  the  ground  that 
such  an  extension  was  necessary  in  order  to  make  an  adequate  evaluation  of 
the  operation  of  the  act.  The  report  wliich  was  filed  at  the  close  of  the  last 
session  certainly  shows  the  unfortunate  effects  of  the  haste  which  its  chairman 
feared  last  August. 

Thus,  the  joint  committee's  report  cites  lumped  figures  to  show  a  decline  in 
man-hours  lost  as  a  whole  as  a  result  of  strikes  during  the  period  of  operation 
of  the  Taft-Hartley  Act.  Such  figures  are  most  deceptive.  In  evaluating  the 
effect  of  the  Taft-Hartley  Act  it  is  ol)vious  that  it  would  be  extremely  dangerous 
to  attribute  virtues  to  the  law  in  direct  proportion  to  its  success  in  repressing 
strikes.  The  fact  that  a  law  forces  individuals  to  work  against  their  will,  to  take 
"No"  for  an  answer  to  a  reasonal»le  wage  demand,  is  hardly  something  in  its 
favor.  The  decisive  question  is  the  kincl  of  strikes  which  are  caused  and  the 
manner  in  which  a  law  creates  the  opportunities  for  avoiding  strikes.  The 
Taft-Hartley  law  is  bankrupt  in  this  decisive  test.  On  the  one  had,  it  forces 
strikes  and  on  the  otlier  it  arms  employers  with  the  means  for  breaking  them. 

Moreover,  a  more  careful  study  of  facts  should  have  demonstrated  to  the 
joint  committee  investigators  that  during  the  period  of  tlie  operation  of  the 
Taft-Hartley  Act  relatively  few  contracts  have  been  opened  for  wage  negotia- 
tions. In  a  large  segment  of  our  basic  industry  contracts  were  signed  inunediately 
prior  to,  and  in  anticipation  of,  the  Taft-Hartley  Act.  These  contracts  will 
reopen  in  the  spring  of  this  year. 

The  plain  fact  is  that  the  Taft-Hartley  Act  has  placed  in  the  hands  of  em- 
ployers new  instruments  of  power  for  the  purpose  of  breaking  strikes — instru- 
ments to  force  workers  to  accept  lower  living  standards. 

3.  The  third  basic  result  of  tiie  law  has  been  to  prevent  the  closing  of  the 
growing  gap  between  workers'  living  costs  and  earnings,  to  make  it  easier  for 
American  industry  to  deny  wage  increases. 

I  am  aware  that  the  majority  of  the  Joint  Connnittee  on  Labor-Management 
Relations  in  their  precipitate  vindication  of  the  Taft-Hartley  Act  point  to  the 
fact  that  wage  rates  have  risen  but  they  studiously  avoid  any  reference  to  prices 
or  profits  and  fail  to  investigate  the  deterioration  of  the  relationships  between 
wages,  prices,  and  profits. 

In  a  triumphant  demonstration  that  workers  have  enjoyed  improved  economic- 
benefits  under  the  Taft-Hartley  Act,  the  joint  committee  published  the  follow- 
ing table  (rept.  p.  29)  showing  average  hourly  earnings  of  industrial  employees 
for  1946  and  the  first  9  months  of  1948 : 


1947 :  Rate 

January $1. 161 

February 1. 170 

March 1. 180 

April 1. 186 

May 1.  207 

June 1.  226 

July 1.  230 

August 1.  236 

September 1.  249 

October 1.  258 

November 1.  268 

December 1.  279 

However,  the  picture  of  increasing  hourly  earnings  furnished  by  the  joint 
committee  report  is  most  deceptive  when  we  compare  it  with  the  following  table 
of  changes  in  real  hourly  earnings  for  the  same  period : 


1948 :  Rcte 

.January $1.  285 

February 1.  287 

March 1.  289 

April 1.  292 

Mav 1.  301 

June 1.  316 

July 1.  333 

August 1.  349 

September 1.  363 
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Changes  in  real  hourly  earnings,  January  1947  to  September  19J/8  ^ 


Real  hourly 
1948 :  earnings 

January $1. 167 

February 1.  178 

March 1.  184 

April 1.  17 

May 1. 17 

June 1. 175 

July 1. 177 

August 1. 185 

September 1. 198 


Real  hourly 
2.9^7 :  earnings 

January $1. 161 

February 1.  17 

March 1. 157 

April 1. 163 

May 1. 186 

June 1. 197 

July 1. 191 

Aumist 1. 182 

September 1. 169 

October 1. 18 

November 1 1. 179 

December 1.  174 

^  Based  upon  January  1947  level  of  consumers'  price  index  of  the  U.  S.  Bureau  of  Labor 
Statistics. 

Source :  U.  S.  Bureau  of  Labor  Statistics. 

Moreover,  the  figures  relating  to  the  worker's  relative  share  of  the  Nation's 
M-ealth  show  that  the  operation  of  the  Taft-Hartley  Act  has  not  improved  his 
position.  In  the  past  few  years  the  relative  wage  and  salary  share  of  income 
in  manufacturing  has  been  substantially  reduced  while  profits  have  risen  steadily. 

In  1947  as  compared  with  1945,  for  example,  profits  constituted  about  30  cents 
of  each  dollar  of  income  received  by  manufacturing  corporations,  while  in  1945 
the  profit  share  out  of  each  dollar  was  only  21  cents.  .The  wage  and  salary 
share  over  the  same- period  fell  from  74  cents  to  68  cents.  While  final  detailed 
figures  for  1948  are  not  available,  they  show  a  continuation  of  this  shift  of  the 
share  of  income  away  from  wages  and  salaries  toward  profits. 

The  following  table  shows  this  trend  very  clearly :  * 

Percent  of  income  going  to  profits  and  ivages  and  salaries  in  manufacturing  ^ 


Year 

Corporate 
profit 
share 

Wages  and 
salaries 
share  2 

1929        -                                  -      -                 ...      - 

Percent 
23 
21 
21 
23 
30 

Percent 

73 

1939. - 

76 

1945 

74 

1946 

76 

1947 

69 

'  Wages  and  salaries  and  profits  both  before  taxes. 

■  In  considering  these  percentages  it  is  well  to  remember  that  each  shift  of  less  than  2  percent  involves 
more  than  a  billion  dollars  in  income. 

Source:  U.  S.  Department  of  Commerce. 

4.  Finally,  where  established  collective-bargaining  relationships  existed  the 
Taft-Hartley  Act  has  encouraged  employers  to  cut  contract  standards  and  to 
become  uncooperative  and  adamant  in  the  settlement  of  grievances. 

These,  in  my  opinion,  are  the  basic  results  of  the  Taft-Hartley  Act.  Further 
and  related  consequences  of  the  law  have  been  to  encourage  the  revival  of  anti- 
labor  employer  associations,  to  increase  the  use  of  strikebreakers,  to  popularize 
injunctions,  to  stimulate  violence  against  union  leaders  and  their  members,  to 
undermine  the  right  to  picket,  to  transfer  from  employees  to  the  employer  the 
right  and  the  power  to  choose  their  bargaining  agent,  to  revive  company  unionism, 
to  encourage  on  an  unprecedented  scale  discrimination  against  union  leaders  and 
members  for  union  activity,  to  make  the  Government  and  the  employer  censors 
over  the  internal  structures  and  affairs  of  labor  organizations,  to  destroy  uni- 
formity in  collective-bargaining  relations,  to  invite  antilabor  State  legislatures  to 
pass  and  apply  repressive  legislation,  to  leave  unions  and  emplo.vers  completely  in 
the  dark  as  to  the  appropriate  manner  in  which  to  reopen  contracts,  to  impose 
upon  union  members  serious  restraints  upon  the  exercise  of  political  rights  by 
making  it  a  crime  to  engage  in  political  activity  through  their  unions  and  to  en- 
danger industrial  peace  by  making  bargaining  rights  depend  upon  the  taking  of  a 
test  oath  of  political  orthodoxy. 
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In  order  to  make  vivid  to  the  committee  how^  the  law^  has  operated  I  attach  to 
part  II  of  my  testimony  four  appendixes  which  describe  in  detail  employer  re- 
sponse in  four  labor  relations'  situations. 

Appendix  A  describes  the  case  history  of  the  relationship  between  a  southern 
employer  and  the  Textile  Workers  of  America,  the  manner  in  which  the  Taft- 
Hartley  Act  has  influenced  employer  attitudes  and  stimulated  lawlessness  on  local 
levels. 

Appendix  B  shows  the  manner  in  which  employers,  the  Board  operating  under 
the  Taft-Hartley  Act  and  local  judges  collaborated  to  break  a  strike  of  the  oil 
workers  on  the  west  coast. 

Appendix  C  is  a  detailed  account  of  the  strike  by  the  International  Longshore- 
men's and  Warehousemen's  Union  against  the  Waterfront  Employers  Association 
on  the  Pacific  coast.  This  account  shows  the  manner  in  which  the  Taft-Hartley 
Act  actually  caused  a  strike  instead  of  settling  it. 

Appendix  D  describes  the  technique  used  by  employers  in  the  South  under  the 
Taft-Hartley  Act  for  strikebreaking  purposes.  It  involves  the  International 
Woodworkers  of  America  and  the  Green  Brothers  Lumber  Co. 

Just  as  there  has  been  a  deliberate  attempt  to  convey  the  false  impression  that 
objections  to  the  law  are  not  based  on  fact  so  thei-e  has  been  an  attempt  to  suggest 
tliat  the  objections  to  the  law  stem  from  a  narrow  group.  I  think  that  the  recent 
elections  demonstrate  the  falsity  of  the  charge  that  only  union  leaders  object  to 
this  law.  It  is  not  merely  unions  and  their  leaders  which  find  this  law  obnoxious. 
It  is  not  merely  the  millions  of  union  members  as  well  as  members  of  the  public 
who  oppose  this  measure.  As  a  matter  of  fact  there  are  increasing  signs  that 
employers  recognize  that  the  law  was  unsound  and  unwise.  An  editorial  in  Busi- 
ness Week  of  December  18,  1948,  a  prominent  organ  of  the  business  community, 
acknowledged  that  "few  [businessmen]  are  wasting  time  deploring  the  imminent 
doom  of  the  Taft-Hartley  Act."  This  periodical  concedes  that  the  law  is  an  un- 
sound law.    Summing  up  it  states  : 

"What  was  wrong  was  that  the  Taft-Hartley  Act  went  too  far.  It  crossed 
the  narrow  line  separating  a  law  which  aims  only  to  regulate  from  one  Avhich 
could  destroy. 

"Given  a  few  million  unemployed  in  America,  given  an  administration  in 
Washington  which  was  not  pi'ounion^and  the  Taft-Hartley  Act  conceivably 
could  wreck  the  labor  movement. 

"These  are  the  provisions  that  could  do  it:  (1)  picketing  can  be  restrained 
by  injunction;  (2)  employers  can  petition  for  a  collective-bargaining  election; 
(3)  strikers  can  be  held  ineligible  to  vote  while  the  strike  replacements  cast 
the  only  ballots:  and  (4)  if  the  outcome  of  this  is  a  no-union  vote,  the  Govern- 
ment must  certify  and  enforce  it. 

"Any  time  there  is  a  surplus  labor  pool  from  which  an  employer  can  hire  at 
least  token  strike  replacements,  these  four  provisions,  linked  together,  pre- 
sumably can  destroy  a  union." 

More  recently,  the  general  counsel  of  the  Illinois  Manufacturers  Association 
pointed  out  to  an  audience  of  employers  (Daily  I^abor  Report  (BNA)  No.  14, 
January  14,  1940)  that  employers  would  suffer  no  great  loss  and  indeed  would 
gain  in  some  instances  from  a  repeal  of  at  least  seven  provisions  of  the  Taft- 
Hartley  Act.  The  opinion  of  this  lawyer  envisaged  no  great  loss  to  employers  in 
the  repeal  of  provisions  covering.  (1)  union  security ;  (2)  suability;  (3)  multi- 
plicity of  election;  (4)  60  days'  notice;  (5)  injunctions;  (6)  financial  state- 
ments, and  (7)  anti-Communist  aflidavits. 

******* 

The  Taft-Hartley  Act  cannot  be  defended  by  anyone  who  is  acquainted  with 
the  facts.  It  is  not  the  attack  upon  the  act  which  is  not  factual.  On  the  con- 
trary it  is  the  defense  of  the  act  which  is  doctrinaire  and  blind  to  industrial 
realities. 

B.  THE  WAGNER  ACT 

I  doubt  whether  there  has  been  any  statute  passed  by  an  American  legislature 
which  has  been  as  widely  misrepresented  and  as  little  understood  as  the  National 
Labor  Relations  Act  of  19.35.  better  known  as  the  Wagner  Act. 

The  purpose  of  the  Wagner  Act  has  been  classically  described  by  President 
Roosevelt.     In  his  statement  when  he  signed  that  act,  he  said  at  that  time : 

"A  better  relationship  between  labor  and  management  is  the  high  purpose 
of  this  act.  By  assuring  the  employees  the  right  of  collective  bargaining,  it 
fosters  the  development  of  the  employment  contract  on  a  sound  and  equitable 
basis.     By  providing  an  ordei-ly  procedure  for  determining  who  is  entitled  to 
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represent  the  employees,  it  aims  to  remove  one  of  the  eliiet  causes  of  wasteful 
economic  strife.  By  preventing  prat'tices  which  tend  to  dostroy  the  independence 
of  laltor,  it  seeks,  for  every  worker  within  its  scope,  that  freedom  of  choice  and 
action  which  is  justly  his." 

Tlie  purpose  of  the  Wagner  Act  is  to  promote  self-organization  and  collective 
bargaining  with  a  minimum  of  governmental  interference. 

Tlie  basic  tliesis  of  that  act  is  that  the  refusal  by  employers  to  bargain  col- 
lectively with  unions  periodically  causes  strikes  which  interfere  with  the  free 
tlow  of  commerce.  Congress  found  that  these  interruptions  to  connnerce  flow 
basically  from  inequality  of  bargaining  power  between  the  individual  worker 
and  his  employer. 

Congress  therefore  in  the  Wagner  Act  assured  to  the  workers  the  right  to  "self- 
organization,  to  form,  join  or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and  to  engage  in  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining  or  other  mutual  aid  or  protection." 

It  sliould  be  pointed  out  at  the  outset  that  the  Wagner  Act  did  not  extend 
to  workers  rights  which  the  Federal  Government  had  therefore  denied  them. 
As  a  matter  of  fact,  the  Clayton  Act,  passed  in  1914,  and  the  Norris-LaGuardia 
Act,  passed  by  a  Republican  Congress  in  1932,  accorded  to  the  workers  of  the 
Nation  the  selfsame  rights  which  are  embodied  in  the  Wagner  Act. 

However,  the  Wagner  Act  went  one  important  and  necessary  step  further  than 
prior  laws  protecting  the  right  of  self-organization  and  collective  bargaining. 
The  act  implemented  these  protections  in  specific  ways.  These  forms  of  im- 
plementation all  flow  from  a  central  attempt  to  check  abuses  by  the  employer 
of  economic  power  for  the  purpose  of  frustrating  self-organization  or  defeating 
collective  bargaining. 

Thus,  employers  are  forbidden  by  the  act  to  use  their  economic  power  to 
interfere  in  the  exercise  by  their  employees  of  the  right  to  self-organization. 
They  are  forbidden  to  discriminate  against  employees  because  of  their  union 
activities.  The  Wagner  Act  also  makes  it  an  unfair  labor  practice  for  an  em- 
ployer to  bring  into  being  or  to  control  an  organization  of  employees  and,  of 
course,  makes  it  an  unfair  labor  practice  to  refuse  to  bargain  with  a  majority 
representative  of  the  employees  in  an  appropriate  bargaining  unit. 

The  Congress  did  not  single  out  these  particular  unfair  labor  practices  hap- 
hazardly or  by  accident.  Abuses  of  economic  power  in  connection  with  the 
specified  forms  of  unfair  labor  practices  had  in  1935  a  long  genealogy  of  sub- 
stance. 

Today,  as  in  the  years  prior  to  the  passage  of  the  Wagner  Act,  it  is  a  com- 
monplace for  employers  through  coercion  and  intimidation  to  seek  to  alienate 
employees  from  labor  organizations.  Where  this  is  not  possible  or  advisable 
employers  create  and  maintain  company  unions.  Long  years  of  labor  histor;? 
demonstrate  that  the  company  union  is  the  greatest  menace  to  self-organization 
and  free  collective  bargaining.  After  the  smashing  of  the  railway  shopmen's 
strike  in  1922,  company  unionism  became  a  stock  device  to  defeat  collective 
bargaining  by  placing  at  the  bargaining  table  an  alter  ego  of  the  employer  in 
the  form  of  a  pupjiet  labor  organization. 

The  proin'bition  upon  the  use  of  economic  power  for  discriminatory  purposes 
also  rests  upon  a  long  and  bitter  experience  with  such  devices  as  the  yellow-dog 
contract  and  the  blacklist.  Perhaps  the  most  common  way  of  defeating  unionism 
was  the  discharge  of  union  leaders  and  the  creation  through  the  blacklist  of  a 
permanent  economic  glietto  under  which  union  men  were  denied  employment 
throughout  an  entire  industry. 

The  bargaining  oliligation  imposed  by  the  Wagner  Act  is,  of  course,  the  key 
to  the  elTectuation  of  the  congressional  purpos^e  of  achieving  industrial  harmony. 

The  enforcement  provisions  of  the  Wagner  Act  are  not  imnitive.  On  the  con- 
trary, they  are  mild — too  mild,  if  anything.  The  administrative  phase  of  the 
proceedings  results  either  only  in  remedial  orders  requiring  the  employer  to 
coase  and  desi.«:t  from  the  acts  found  to  be  unfair  labor  practices  and  to  take 
affirmative  action  sucli  as  reinstatement  with  back  pay,  or  the  disestablishment 
of  doiuinnted  unions. 

Under  tlie  Wagner  Act,  Board  orders  do  not  have  the  for(V  of  law.  The  Board 
is  required  to  obtain  enforcement  through  a  circuit  court  of  appeals  decree  and 
an  emjtioyer  may  correspondingly  apply  to  a  circuit  court  of  appeals  to  review 
anil  set  asido  a  Boai-d  proceedings  and,  of  course,  jin  apjieal  is  possible  liy  either 
party  to  the  Supreme  Court.  I  emphasize  the  fact  that  under  Board  procedure 
no  sanction  even   remotely  punitive  is  present.     The  employer   is  merely  told 


444  LABOR    RELATIONS 

not  to  do  it  again.  It  is  only  when  he  violates  a  decree  that  anything  resembling 
a  really  drastic  sanction,  namely,  contempt,  becomes  available. 

The  administrative  procedure  through  which  tlie  Wagner  Act  functions  is 
patterned  after  the  procedure  used  with  signal  success  for  many  years  under  the 
Interstate  Commerce  Commission  Act.  All  parties  are  entitled  to  counsel  and 
every  procedural  guarantee.  The  procedure  is  completely  in  accord  with  the 
requirements  of  the  Administrative  Procedure  Act. 

Although  the  unfair  labor  practice  aspects  of  the  Wagner  Act  have  received 
great  emphasis  in  public  discussions,  it  is  accurate  to  say  that  they  are  not  the 
most  important  part  of  the  Wagner  Act.  The  most  impoi-tant  parts  of  the 
Wagner  Act  are  the  provisions  which  deal  with  representation  matters  which 
center  on  section  9  of  the  act.  This  representation  portion  of  the  statute  has 
as  its  purpose  the  resolution  of  questions  concerning  representation  through 
elections  or  other  means  for  determining  a  bargaining  agent.  In  connection 
with  its  administration  of  this  portion  of  the  statute,  the  Board  has  worked 
out  clear,  simple  rules  familiar  both  to  employers  and  labor  organizations  con- 
cerning the  basic  circumstances  under  which  elections  may  he  held  such  as  when 
a  contract  is  a  bar  to  an  election,  what  the  appropriate  bargaining  unit  it,  what 
groups  of  employees  are  eligible  to  vote,  and  so  forth. 

Just  as  the  Board's  activities  in  connection  with  unfair  labor  practices  have 
tended  to  overshadow  its  important  contributions  in  connection  with  elections 
so  the  contested  cases  have  obscured  the  far  greater  volume  of  Board  cases 
which  have  been  settled  through  informal  ad.iustment  and  consent.  Only  a  small 
proportion,  about  20  percent  of  the  cases,  decided  by  the  Board  under  the  Wagner 
Act  were  contested  proceedings.  Most  cases  were  settled  through  voluntary 
ad.iustment  and  consent. 

The  Wagner  Act  became  the  law  of  the  land  in  an  effective  and  meaningful 
sense  only  in  very  slow  stages,  and  even  then  not  in  all  areas  of  our  country. 
Certainly  until  tiie  constitutionality  of  the  act  was  established  in  1937,  there  was 
very  little  compliance  with  its  provisions.  About  100  injunctions  were  obtained 
against  enforcement  of  the  act.  The  national  indxistrial  council  of  the  National 
Association  of  Manufacturers,  and  the  lawyers  committee  of  the  Liberty  League 
supplied  a  steady  stream  of  arguments  in  an  attack  upon  the  act.  Immediately 
after  the  act  was  passed  the  NAM  and  certain  of  its  affiliates  counseled  their 
members  to  disregard  the  law.  As  a  La  Follette-Thomas  committee  report  puts  it 
(No.  6,  pt.  IV),  "the  *  *  *  evidence  shows  a  well-defined  deliberate  opposi- 
tion to  a  law  enacted  by  the  Congress  of  the  United  States.  Even  prior  to  the 
passage  of  the  act,  the  association  denounced  the  law  as  revolutionary  and  urged 
its  members  to  take  a  stand  against  it     *     *     *." 

Employers'  associations,  such  as  the  Associated  Industries  of  Cleveland  and 
the  National  Metal  Trades  Association,  conducted  an  organized  campaign  in 
defiance  of  the  act.  Both  of  these  associations  continued  their  strike-breaking 
services.  Even  after  the  act  was  declared  constitutional  the  NAM  issued  a 
blueprint  of  a  method  whereby  company  unions  could  be  disguised  and  so  evade 
the  requirements  of  the  act.  The  National  Metal  Trades  Association  was  found 
by  the  La  Follette-Thomas  ocmmittee  to  have  continued  its  defense  funds  and 
maintained  stx-ike-breaking  services  in  complete  defiance  of  the  Wagner  Act. 
(See  La  Follette-Thomas  cohimittee  report  No.  6,  pt.  IV,  pp.  115-116.) 

After  the  act  was  validated,  employer  resistence  increasingly  took  the  form  of 
evading  specific  provisions  of  the  law.  In  addition,  millions  were  spent  by 
em])loyers  and  their  associations  in  a  steady  stream  of  propaganda  deliberately 
misrepresenting  the  law  and  its  provisions. 

The  propaganda  against  the  act  was  transformed  b.v  the  congressional  spokes- 
men for  employers  into  a  legislative  campaign  to  kill  the  act.  There  is  an 
unbroken  chain  from  the  efforts  of  the  Liberty  League  to  kill  the  Wagner  Act 
at  its  birth  to  the  Taft-Hartley  Act.  Since  the  adoption  of  the  Wagner  Act 
there  has  not  been  a  session  of  Congress  which  has  not  seen  in  some  form  or 
other  a  flood  of  bills  to  regulate  or  destroy  the  act  and  the  board.  This  legisla- 
tive attack  in  itself  encouraged  large  groups  of  employers  to  resist  the  law  in  the 
continuing  hope  that  the  efforts  of  a  small  antilabor  group  in  Congress  would 
ultimately  prevail.  As  a  matter  of  fact,  there  are  employers  in  this  country  who 
never  complied  with  the  Wagner  Act  because  they  were  encouraged  to  gamble  on 
the  repeal  or  amendment  of  the  act. 

In  addition,  the  barrage  of  attacks  upon  the  act  served  to  stimulate  a  largo 
variety  of  antilabor  State  laws  which  themselves  hampered  the  effective  opera- 
tion of  the  act. 
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Two  theories  have  nourished  the  attack  over  the  years  upon  the  Wagner  Act 
from  the  days  of  the  Liherty  League  until  the  presept.  The  first  is  the  so- 
called  equalization  theory,  namely,  that  the  act  must  he  equalized  so  as  to  pro- 
vide for  unfair  lahor  practices  hy  unions.  The  answer  to  this  contention  has 
been  supplied  over  the  years  in  many  forms.  It  is,  as  this  committee  itself 
pointed  out  when  it  reported  oiit  the  hill  in  1935,  a  "falsely  conceived"  mutuality 
agreement.  Ample  sanctions  against  abuses  b.v  unions  exist  in  local  law  where 
unions  impo.'Je  injury  upon  others.  As  I  will  show  in  detail  in  my  discussion 
of  the  operation  of  the  Taft-Hartley  Act,  the  Taft-Hartley  Act's  "equalization" 
provisions  have  not  i^erved  the  public  welfare.  They  have  merely  extended  to 
employers  a  convenient  means  of  breaking  strikes  and  added  to  existing  local 
sanctions  against  unions  an  additional  and  unnecessary  Federal  sanction. 

The  crusade  aroimd  the  slogan  "coercion  from  any  .source"  is  a  crusade  which 
has  been  lt>d  by  those  whose  interest  throughout  the  years  has  been  in  frustrating 
the  growth  of  labor  organizations. 

In  1980,  Senator  Wagner  courageously  identified  those  who  rajlied  behind  the 
"coercion  from  any  source"  formula  :  "There  is  nothing  new  about  this  charge 
of  "interference'.  It  has  been  raised  again  and  again  by  people  who  have  never 
lifted  a  finger  to  protect  the  legitimate  rights  of  labor."  (Source:  Hearings 
before  the  House  Committee  on  Labor,  76th  Cong.,  1st  sess.,  p.  288.) 

The  second  basic  theory  through  which  the  attack  upon  the  Wagner  Act 
has  been  forwarded  is  the  ]ilea  that  "corrective"  legislation  must  be  necessary  to 
protect  the  individual  worker  against  the  union.  This  was  the  argument  made 
by  the  Liberty  League  at  the  birth  of  the  Wagner  Act.  As  a  matter  of  fact, 
this  same  argument  was  made  by  counsel  for  an  employer  association  at  the 
hearings  on  the  Norris-LaGuardia  Act.  The  Taft-Hartley  Act,  if  it  has  done 
one  thing,  has  demonstrated  that  the  claimed  concern  of  certain  employer  groups 
for  the  rights  of  the  individual  is  merely  a  disguised  attack  upon  unions. 

When  the  Taft-Hartley  Act  was  passed  the  Wagner  Act  had  barely  begun  to 
make  itself  felt  as  a  law  of  industrial  life  in  this  country.  Although  the  Wagner 
Act  had  been  on  the  books  since  193o,  the  injunction  barrage  of  the  earlier 
years,  the  elTect  of  the  war  on  normal  labor  relations,  a  deliberate  campaign 
of  resistance  by  certain  and  powerful  employer  groups,  the  eifect  of  a  number 
of  antilabor  laws  in  the  States,  all  combined  to  deny  full  efficacy  of  the  Wagner 
Act. 

Resistance  to  the  law  by  some  employers  served  at  least  one  purpose — it 
resulted  in  judicial  clarification  of  the  meaning  of  disputed  terms.  There  have 
been  about  700  court  cases  interpreting  the  Wagner  Act.  Today  employers  and 
unions  know  what  the  law  means.  It  is  a  simple,  clear  giiide  in  the  field  of  labor 
relations — a  field  in  which  clarity  and  definitiveness  is  imperative  for  successful 
results.  In  this  respect  the  Wagner  Act  is  refreshing  contrast  to  the  Taft- 
Hartley  Act  which  is  ambiguous,  confusing,  and  complex. 

We  live  in  a  country  whose  labor  force  is  the  marvel  of  the  entire  world. 
Yet  self-organization  and  collective  bargaining  have  actually  made  headway 
against  the  most  difficult  odds.  Only  one-third  of  the  organizable  employees  of 
this  country  belong  to  unions.  The  public  welfare  requires  that  the  Wagner 
Act  be  restored  as  the  basic  Federal  labor  law. 

Labor  feels  that  there  are  many  imperfections  in  the  Wagner  Act.  The 
enormous  delays  which  are  involved  in  the  administration  of  the  law  frequently 
result  in  the  denial,  in  effect,  of  the  rights  which  it  safeguards  on  paper.  The 
lack  of  more  severe  sanctions  has  encouraged  employers  to  gamble  on  viola- 
tions. We  must  begin  to  explore  the  field  of  sanctions  in  order  to  make  the 
law  serve  as  a  deterrent  to  antilabor  conduct.  However,  despite  its  imperfec- 
tions, the  law  represents  a  fair  and  temperate  means  of  promoting  harmonious 
labor  relations.  Neither  labor  nor  management  has  a  right  to  expect  more  from 
a  Federal  law.  The  law  in  no  way  interferes  with  the  basic  right  of  each  of  the 
partners  to  the  collective  bargaining  relationship  to  live,  to  flourish,  and  to  gi-ow 
strong.  The  fundamental  error  which  was  made  by  the  Taft-Hartley  Act  was 
that  it  ignored  this  simple  and  indisuensable  foundation  of  sound  labor  relations. 

C.    THE    PROPOSED    AJIEXDMEXTS 

S.  249.  in  addition  to  repealing  the  Taft-Hartley  Act  and  reenacting  the  Wagner 

Act.  provides  for  certain  amendments.     I  should  like  to  make  it  clear  at  the 

outset  that  the  Congress  of  Industrial  Organizations  prefers  an  approach  to  tiie 

problem  of  labor  legislation  under  which  the  Wagner  Act  would  be  immediately 
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reenacted  as  a  substitute  for  a  repealed  Taft-Hartley  Act.  We  believe  that  there 
is  an  immediate  present  necessity  for  replacing  the  Taft-Hartley  Act  with  a  law 
which  is  fair  and  just.  We  are  convinced  that  the  Taft-Hartley  Act  should  not 
remain  on  the  books  1  day  longer  than  is  absolutely  necessary.  The  efCect 
which  this  law  has  had  upon  free  collective  bargaining  has  been  so  disastrous 
as  to  make  imperative  that  the  law  be  immediately  erased  from  the  statute 
books  and  that  the  Wagner  Act  be  substituted  for  it  as  the  law  of  the  land. 

I  should  make  it  clear  that  we  do  not  oppose  the  amendments  to  the  Wagner 
Act  contained  in  S.  249  in  principle.  The  Congress  of  Industrial  Organizations 
has  expressed  its  willingness  to  endorse  legislation  within  the  spirit  of  the 
President's  state  of  the  Union  message.  The  position  of  the  Congress  of  Indus- 
trial Organizations  was  given  on  January  5  of  this  year  by  Pi'esident  Murray 
in  a  statement  on  the  President's  state  of  the  Union  message.  With  respect  to 
the  labor  portion  of  that  message,  President  Murray  said: 

"We  hail  in  particular  the  President's  plain  and  urgent  request  for  the  repeal 
of  the  Taft-Hartley  Act  and  the  reeuactment  of  the  Wagner  Act.  We  feel  certain 
that  the  Congress  will  heed  the  mandate  of  the  election  and  the  President's 
message  in  promptly  achieving  this  objective.  Once  the  Taft-Hartley  law  is 
repealed  and  the  Wagner  Act  is  reenacted,  the  CIO  stands  prepared  to  make  con- 
structive recommendations  to  the  Congress  in  the  field  of  labor-management  rela- 
tions. We  are  sure  that  both  labor  and  management  groups,  meeting  within  th-e 
spirit  and  framework  of  the  President's  message,  can  reach  substantial  agree- 
ment, once  the  Wagner  Act  is 'restored,  on  any  problems  tliat  may  arise.  This 
can  be  done  with  full  recognition  on  all  parts  that  to  preserve  oi;r  democratic 
freedoms  government  by  injunction  in  the  field  of  labor  relations  must  be  elim- 
inated and  wage  freezing  avoided." 

Instead  of  approaching  its  problem  in  two  steps  this  committee  has  adopted 
a  one-step  approach  through  which  amendments  in  keeping  with  the  President's 
message  are  to  be  made  at  this  time  to  the  Wagner  Act. 

As  I  have  indicated,  the  amendments  which  have  been  produced  are  in  our 
view  in  keeping  with  the  spirit  of  the  President's  message.  While  we  would 
have  preferred  that  the  committee's  proposals  and  consideration  of  them  be 
deferred  until  after  the  passage  of  the  Wagner  Act  and  the  repeal  of  the  Taft- 
Hartley  Act  because  we  believe  such  an  approach  would  be  in  the  public  interest. 
We  do  not  oppose  the  proposed  amendments  in  principle.  However,  we  offer 
the  following  comments  on  the  amendments  and  suggestions  with  a  view  better 
to  effectuate  their  purpose. 

1.  Illegal  strikes  and  'boycotts 

The  bill  adds  to  the  Wagner  Act  a  section  (sec.  S  (b) )  which  makes  it  an 
unfair  labor  practice  for  a  labor  organization  to  cause  or  attempt  to  cause 
employees  to  engage  under  certain  conditions  in  an  illegal  work  stoppage  or  a 
secondary  boycott,  as  defined  in  the  bill. 

The  conditions  under  which  a  work  stoppage  or  secondary  boycott  is  made 
an  unfair  labor  practice  are:  First,  where  another  labor  organization  is  the 
certified  labor  representative  of  the  employees  within  the  meaning  of  section  9 
of  the  Act;  second,  where  the  employer  is  required  to  bargain  with  another  labor 
organization;  or,  third,  where  the  employer  is  currently  recognizing  another 
labor  organization  not  illegally  established  or  maintained  and  has  executed  a 
collective-bargaining  agreement  with  it  which  would  constitute  a  bar  to  a  question 
concerning  representation. 

The  purpose  of  this  new  section  8  (b)  is  to  outlaw  strikes  which  force  an 
employer  to  violate  the  law.  Such  strikes  were  referred  to  in  the  President's 
state  of  the  Union  message  in  1947  when  he  said  :  "Strikes  to  compel  an  employer 
to  violate  the  law  are  inexcusable.  Legislation  to  prevent  such  strikes  is  clearly 
desirable." 

There  are  certain  problems  involved  in  prohibiting  concerted  action  which  has 
as  its  object  compelling  an  employer  to  violate  the  law.  On  the  one  hand  we 
must  recognize  that  since  we  are  dealing  with  the  exercise  of  a  basic  right  we 
should  narrowly  define  the  area  of  the  prohibition  in  order  to  meet  precisely 
the  situation  which  it  is  the  purpose  of  the  statute  to  correct.  I  believe  that  this 
test  is  met  by  the  amendment  as  it  is  written.  The  chief  danger,  of  course,  is  that 
an  employer  may  recognize  an  unrepresentative  labor  organization  and  thus 
illegalize  a  strike  by  a  union  actually  representing  a  majority  of  the  employees. 
In  my  opinion  this  danger  is  obviated  by  the  wording  of  subsection  8(b)  (1)  (C) 
which  requires  not  only  that  the  employer  recognize  an  organization  which  is 
not  established,  maintained  or  assisted  by  employer  action  but  that  he  must 
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have  executed  an  agreement  with  such  an  organization  which  would  bar  a 
question  concerniiii;  i-epreseutation. 

The  Labor  Board  has,  of  course,  held  in  many  cases  that  premature  recogni- 
tion of  a  labor  organization  or  recognition  of  a  labor  organization  without  ade- 
quate proof  of  majority  where  a  rival  labor  organization  is  also  organizing  the 
employees  are  forms  of  assistance  outlawed  by  the  act.  In  addition,  the  Board 
has  recognized  that  agreements  made  imder  such  and  related  circumstances  do 
not  constitute  a  bar  to  a  question  concerning  representation.  Therefore,  as  I 
read  this  provision  of  the  law.  a  strike  by  a  rival  labor  organization  would  not  be 
illegal  under  any  circumstances  where  an  employer  entered  a  contract  with  a 
labor  organization  which  would  not  be  a  bar  to  an  election. 

Subsections  (a)  and  (b)  of  section  8  (b)  (1)  bar  strikes  where  there  is  an 
outstanding  certification  or  an  order  of  the  Board  to  bargain  with  another  labor 
organization.  Here  too,  of  course,  the  language  must  be  read  in  the  light  of  the 
purpo.se  of  the  entire  section,  namely,  to  prevent  compulsion  upon  an  employer 
to  violate  the  law.  Hence  these  sections  would  apply  only  where  the  certification 
or  the  Board  order  involved  are  currently  valid  obligations  to  bargain  with  a 
labor  organization. 

Most  of  the  terms  used  in  section  8  (b)  and  its  three  subsections  are  terms 
which  have  acquired  meaning  as  a  result  of  administrative  interpretation  under 
the  Wagner  Act.  I  assume  that  these  terms  have  been  written  into  this  section 
in  the  light  of  this  administrative  background.  The  Labor  Board  has  over  the 
years  developed  an  intensive  body  of  interpretation  of  when  the  duty  to  bargain 
arises.  That  body  of  interpretation  undoubtedly  applies  to  section  8  (b).  The 
statute  obviously  outlaws  only  those  strikes  in  which  a  duty  to  bargain  arises 
in  the  way  specified  in  the  three  subsections  and  as  the  terms  used  in  those  sub- 
sections have  been  defined  by  the  National  Labor  Relations  Board  under  the 
Wagner  Act. 

I  believe  that  the  definition  of  secondary  boycott  contained  in  section  106 
(a)  of  the  bill  should  be  clarified  in  two  respects.  In  the  first  place,  I  think  it  is 
important  that  the  definition  of  the  word  "boycott"  makes  it  clear  that  the 
refusal  of  workers  to  cross  a  picket  line  does  not  constitute  a  secondary  boycott. 
In  the  second  place,  since  the  statute  makes  it  illegal  to  cause  or  attempt  to 
cause  employees  to  engage  in  the  prohibited  acts,  a  serious  question  arises  with 
respect  to  the  right  to  picket.  Here  it  becomes  necessary  both  in  connection 
with  a  primary  strike  and  a  secondary  boycott  to  make  it  clear  that  nothing 
in  the  act  is  intended  to  impair  the  right  to  picket. 

Finally,  I  would  like  to  remind  the  committee  that  contrary  to  the  prevailing 
impression,  the  sanctions  imposed  for  violation  of  this  section  are  severe  sanc- 
tions. In  the  event  of  a  strike  found  by  the  Board  to  fall  within  section  8  (b), 
the  Board  could  undoubtedly  order  the  strike  terminated  and  the  employees 
returned  to  work  against  their  will. 

It  could  even  order  such  forms  of  affirmative  relief  as  damages  or  reimburse- 
ment to  the  members  of  the  rival  organization  for  lost  wages.  Also  since  the 
conduct  is  made  an  unfair  labor  practice  section  10  (e)  of  the  statute  would 
undoubtedly  apply.  This  section  spe<:'ifically  provides  that  the  circuit  court  of 
appeals  in  which  the  transcript  of  the  record  is  filed  in  an  unfair  labor  practice 
ca.se  has  jurisdiction  to  is.sue  "such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper."  Although  the  Board  has  rarely  resorted  to  this 
provision  of  10  fe)  in  order  to  obtain  injunctive  relief  against  employers,  there 
is  no  question  that  a  court  would  have  power  to  issue  such  an  injunction  either 
upon  petition  of  the  Board  or  sua  sponte. 

2.  Jurisdictional  disputes 

The  act  also  makes  it  an  unfair  labor  practice  for  a  labor  organization  to 
cause  or  attempt  to  cause  employees  to  engage  in  a  work  stoppage  or  a  secondary 
boycott  in  furtherance  of  a  jurisdictional  dispute  as  defined  in  the  statute. 

The  statute  is  clear  in  indicating  that  the  type  of  jurisdictional  disputes 
dealt  with  are  those  disputes  in  which  a  labor  organization  claims  the  right  to  do 
certain  work  in  behalf  of  its  craft  jurisdiction,  and  another  labor  organization 
claims  the  right  to  do  the  same  work  in  bohalf  of  its  craft  jurisdiction.  Related 
provisions  dealing  with  .iurisdictional  disputes  make  a  refusal  to  abide  by  an 
award  an  unfair  labor  pracricf  and  establish  machinery  for  the  disposition  of 
jurisdictional  disputes  by  the  Board  or  an  arbitrator  appointed  by  the  Board 
subject  to  certain  defined  standards. 

This  is  not  a  problem  with  whicli  the  CIO  is  directly  concerned.  Other  labor 
organizations  more  immediately  concerned  will  undoubtedly  desire  to  comment 
on  it. 
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3.  Notice  of  termination  or  modification  of  collective  hargaining  agreements  and 
dtuies  of  employers  and  employees 

Section  108  of  the  bill  amends  the  Wagner  Act  by  making  it  an  unfair  labor 
pratcice  for  an  employer  or  labor  union  organiaztion  "to  terminate  or  modify  a 
collective  bargaining  agreement  covering  employees  in  an  industry  affiecting 
commerce"'  unless  the  party  seeking  such  termination  or  modihx^ation  notifies 
;he  Conciliation  Service  of  the  proposed  termination  or  modification  at  least  30 
lays  prior  to  the  expiration  date  of  the  contract  or  30  days  prior  to  the  time  it 
s  proposed  to  make  the  termination  or  modificatin,  whichever  is  earlier. 

Section  204  of  the  bill  imposes  upon  employers  and  labor  organizations  a  duty 
0  exert  reasonable  effort  to  make  and  maintain  collective  bargaining  agreements 
for  definite  periods  of  time  concerning  (1)  rates  of  pay,  hours  and  terms  and 
conditions  of  work,  (2)  notice  provisions,  (3)  abstention  from  strikes,  lock-outs 
*'or  other  acts  of  economic  coercion"  in  violation  of  such  agreements,  and  (4)  pro- 
cedures for  the  peaceful  settlement  of  disputes  involving  the  interpretation  or 
application  of  such  agreements. 

A  second  independent  duty  which  the  section  imposes  is  that  of  participating 
in  meetings  undertaken  by  the  Conciliation  Service  to  aid  in  the  settlement  of 
disputes. 

These  two  provisions  are  grouped  together  for  purposes  of  discussion  and  analy- 
sis because  they  present  the  same  problem.  In  the  case  of  both  these  provisions 
the  ob.1ective  which  is  proposed  is  a  desirable  one  but  the  sanction  is  question- 
able and  completely  unsuited  to  the  objective.  The  Congress  of  Industrial  Organ- 
izations believes  that  it  is  desirable  that  the  Conciliation  Service  has  notice  of 
all  proposed  changes  which  might  lead  to  a  strike.  However,  I  believe  that  the 
sanction,  namely,  to  make  the  failure  to  give  such  a  notice  an  unfair  labor  prac- 
tice, is  exceedingly  dangerous. 

The  statute  would  impose  upon  the  conduct  involved  consequences  wholly  out 
of  proportion  to  the  character  of  the  offense.  There  are  thousands  of  unions 
who  do  not  have  paid  or  full-time  secretaries.  When  a  dispute  arises,  the  sending 
of  a  notice  to  the  Conciliation  Service  may  be  completely  overlooked.  The  failure 
to  send  a  notice  may  be  purely  a  technical  lapse. 

However,  should  a  union  fail  to  take  this  step  an  otherwise  legal  strike  would 
become  an  illegal  strike  which  would  justify  the  discharge  of  the  strikers  and 
probably  a  suit  at  law.  An  employer  could  certainly  rid  himself  of  the  union  by 
firing  a  majority  of  the  strikers  where  the  union  inadvertently  had  failed  to  give 
the  required  notice  and  then  engaged  in  a  strike. 

In  contrast,  if  an  employer  desired  to  terminate  or  modify  a  contract  and 
failed  to  give  the  required  notice,  the  sole  Labor  Board  sanction  would  probably 
be  a  cease-and-desist  order  requiring  him  at  some  definite  time  in  the  future  to 
refrain  from  such  conduct. 

It  is  not  only  that  this  section  confronts  a  union  with  serious  consequences  for 
a  technical  lapse  or  that  it  has  a  disproportionate  impact.  We  should  consider 
further  that  the  duty  of  the  union  under  the  section  runs  not  to  the  employer  but 
to  the  Conciliation  Service.  Certainly  an  employer  should  not  be  placed  in  the 
position  where  he  may  with  impunity  break  a  strike  because  a  union  technically 
violated  a  duty  to  the  government.  I  would  therefore  propose  that  instead  of 
making  the  failure  to  notify  the  United  States  Conciliation  Service  a  violation  of 
the  National  Labor  Relations  Act  that  this  section  (section  lOS)  be  placed  in 
title  II  and  that  it  be  merged  with  the  duties  of  employers  and  employees,  section 
204,  to  which  I  now  address  myself  before  considering  other  additional  aspects 
Df  the  notice  provision. 

As  in  the  case  of  the  notice  provision,  the  Congress  of  Industrial  Organiza- 
tions does  not  disagree  with  the  objective  of  section  204  which  is  to  encourage 
the  making  of  agreements  containing  the  four  types  of  provisions  indicated  above. 
However,  again,  as  in  the  case  of  the  notice  provisions,  the  section  contains  cer- 
tain dangers  which  it  seems  to  me  flow  from  collateral  sanctions  which  may  be 
imposed  upon  a  violation  of  the  prescribed  duties.  Here  too,  as  in  the  case  of 
the  notice  provisions,  the  sanctions  are  not  commensurate  with  the  violation 
involved. 

Should  an  employer  or  labor  organization  decide  that  one  of  the  four  items 
specified  in  this  section  is  unsuited  to  a  particular  collective  bargaining  agree- 
ment and  hence  fails  to  make  "a  reasonable  effort"  to  make  an  agreement  concern- 
ing that  item,  a  situation  might  arise  in  which  an  action  could  be  brought  for 
damages.  Or  should  a  union  engage  in  a  strike  because  of  its  rejection  of  one 
of  the  named  items  a  court  might   term  the  strike   an   illegal   strike. 


LABOR    RELATIONS  449 

It  seems  clear  that  all  that  was  inteiidod  by  this  section  was  to  encourage 
entering  agreements  for  definite  periods  covering  the  four  named  subjects.  By 
imposing  a  duty  to  make  such  agreements  the  section  in  effect  creates  a  new  ami 
special  type  <if  bargaining  obligation  which  may  be  extremely  difficult  to  comply 
with  and  the  violation  of  whicli  may  lay  the  basis  for  collateral  consequences 
which  are  plainly  not  contemplated.  Moreover,  this  section  may  be  interpreted 
as  a  limitation  upon  the  collective-bargaining  obligation  of  the  Wagner  Act  and 
as  exhausting  the  subject  matter  of  collective  bargaining  for  purposes  of  the 
statute. 

The  basic  purpose  of  both  these  provisions  is  to  educate  the  parties  into  methods 
of  dealing  for  the  pin-po.se  of  safeguarding  the  public  interest.  It  is  not  Intended 
to  provide  either  employers  or  unions  with  weapons  of  industrial  warfare. 
I  therefore  suggest  that  section  204  be  amended  in  the  following  respects: 

i<i)  that  it  be  made  the  public  policy  of  the  United  States  that  employers  and 
employees  and  their  representatives  take  the  actions  indicated  in  that  section. 

ih)  that  there  be  included  within  this  redrafted  section  204  the  notice  pro- 
visi(ms  as  a  new  subsection  (6)  and  that  the  present  subsection  (&)  be  made 
sub.section  (c). 

(c)  that  it  be  made  clear  that  the  notice  provisions  supersede  all  State  require- 
iments  with  respect  to  notice.  A  great  many  State  laws  now  provide  that  notice 
be  supplied  to  State  mediation  and  conciliation  services.  For  the  same  reasons 
which  are  present  in  connection  with  State  laws  on  union  security  and  check-off, 
it  would  be  desirable  to  make  it  clear  that  the  notice  provision  is  exclusive  and 
supersedes  the  notice  requirements  in  State  law,  whether  such  notice  require- 
ment, in  terms  of  the  length  of  the  notice  period  or  in  terms  of  the  scope  of  the 
notice,  coincides  with  those  of  the  section  or  varies  fit)m  it. 

{(1)  I  would  delete  requirements  in  the  notice  provision  that  notice  be  given 
in  the  event  of  a  modification  and  substitute  for  the  term  "modification"  the 
term  "reopening  of  a  contract  where  such  reopening  clause  gives  the  right  to 
strike  or  to  terminate  the  contract  in  the  event  of  a  disagreement." 

(e)  I  would  make  it  clear  that  the  notice  provision  does  not  require  a  new 
notice  in  the  event  of  the  extension  of  a  contract  for  periods  less  than  60  days. 

if)  I  would  delete  the  phrase  "other  acts  of  economic  coercion"  as  a  synonym 
for  a  strike.  It  suggests  that  a  strike  for  a  legitimate  objective  is  per  se  coercive 
and  may  therefore  have  consequences  which  are  not  intended  by  the  bill. 

if/)  In  an.v  event,  if  the  notice  provision  is  retained  as  an  unfair  labor  prac- 
tice, it  should  be  redrafted  to  make  it  clear  that  only  a  willful  failure  to  send 
a  notice  Is  an  unfair  labor  practice. 

I  know  that  at  this  point  there  are  those  who  will  insist  on  the  stereotyped 
judgment  that  the  proposal  to  amend  these  sections  and  to  remove  even  a  sugges- 
tion of  an  illegally  enforceable  duty  shows  labor's  unwillingness  to  accept  a  law 
with  teeth.  Teeth  are  u.seful  but  here,  as  in  connection  with  the  emergency 
strike  sitimtion,  we  should  not  adopt  a  policy  of  teeth  for  the  sake  of  teeth. 
Those  who  are  so  enthusiastic  for  tough  sanctions  frequently  overlook  the  fact 
that  sanctions  must  serve  some  purpose. 

In  connection  with  this  notice  problem,  as  well  as  with  the  problem  of  encourag- 
ing the  making  of  certain  types  of  agreements,  I  am  convinced  that  tough  sanc- 
tions, even  as  tough  as  the  unfair  labor  practices  sanctions,  would  simply  defeat 
the  salutary  purpose  of  these  provisions. 

4.  National  emergencies 

Sections  .301  and  302  of  the  statute  deal  specifically  with  the  steps  which  may 
be  taken  in  the  event  of  a  so-called  national  emergency  work  stoppage.  These 
sections  provide  that  the  President  may  issue  a  proclamation  that  such  an 
emergency  exists  because  a  stoppage  of  work  resulted  or  threatens  to  result 
from  a  labor  dispute  in  a  vital  industry  which  affects  the  public  interest.  It 
authorizes  the  President  to  is.sue  a  proclamation  to  that  effect,  and  to  call  upon 
the  parties  to  refrain  from  stopping  work  or  to  return  to  work  if  the  stoppage 
has  occurred. 

After  the  issuance  of  the  proclamation,  the  President  is  authorized  promptly 
to  appoint  an  emergency  bnard  to  investigate  the  disiiute.  The  board  thus  ap- 
pointed is  given  power  (a)  to  seek  to  induce  the  parties  to  reach  a  settlement, 
and  (h)  in  any  event  within  a  time  period  to  be  determined  by  the  President 
but  no  more  than  25  da.vs  after  the  issuance  of  the  pi'oclamation  to  make  a  report 
which  shall  inclnde  findings  and  I'ecommendations. 

The  parties  to  the  dispute  are  required  to  continue  or  to  return  to  work  aftei 
a  proclamation  has  been  issued  and  until  5  days  have  elapsed  after  the  report 
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has  been  made  by  the  appointed  board.  During  this  period  of  time  the  parties 
are  required  to  maintain  the  terms  and  conditions  of  employment  wliicli  were  in 
effect  immediately  prior  to  the  beginning  of  the  dispute  unless  there  is  voluntary 
agreement  on  a  change. 

It  is  my  understanding  that  this  provision  of  the  statute  does  not  provide  for 
injunctions;  that  its  sanctions  are  the  prestige  of  the  President  and  the  force 
of  public  opinion. 

I  think  that  I  should  make  this  point  very  clear.  I  know  that  there  are  some 
lawyers  who  will  theorize  that  because  the  statute  contains,  in  section  302  (c). 
language  that  "the  parties  to  the  dispute  shall"  continue  to  work  or  resume 
operations  after  the  Presidential  proclamation  that  a  duty  is  created  which  is 
enforceable  by  an  injunctive  sanction.  The  argument  runs  that  courts  will 
read  an  injunction  into  the  section  by  ruling  that  Congress  could  not  have  in- 
tended to  create  a  duty  without  a  remedy.  Such  a  contention  will  base  itself 
upon  such  a  case  as  Texas  &  Neio  Orleans  Railroad  Co.  v.  Brotherhood  of  Rail- 
way &  Steamship  Clerks  (281  U.  S.  548),  in  which  the  Railway  Labor  Act  of 
1926  was  construed  to  impose  a  duty  legally  enforcible  through  an  injunction. 
In  this  case  the  court  ruled  that  section  20  of  the  Clayton  Act  was  not  applicable. 
Reference  should  also  be  made  to  Virginian  Raihcay  Co.  v.  System  Federation  of 
Employees  (300  U.  S.  515),  in  which  the  Supreme  Court  held  that  the  Railway 
Labor  Act,  as  amended  in  1934,  imposed  a  legally  enforcible  obligation  upon 
carriers  despite  the  Norris-T^  Guardia  Act  on  tlie  basis  of  language  comparable 
to  that  in  this  provision. 

However,  I  think  that  this  statute  was  intended  not  to  provide  for  injunctions 
and  that  any  argument  to  the  contrary  must  yield  to  the  fact  that  the  drafters,  in 
section  401,  contemporaneously  expressly  stated  that  the  Norris-La  Guardin 
Act  and  the  Clayton  Act  are  continued  in  full  force  and  effect  with  an  exception 
in  the  case  of  section  10  of  the  National  Labor  Relations  Act. 

If  this  statute  provided  otherwise  and  contained  a  provision  for  an  injunctive 
sanction,  the  CIO  would  oppose  it  and  oppose  it  vigorously.  Our  reasons  for 
opposing  injunctions  are  well  known. 

(a)  An  injunction  imposes  involuntary  servitude  upon  the  workers.  It  crushes 
the  right  to  strike.  What  Abraham  Lincoln  said  in  1860  with  respect  to  tlie 
right  to  be  free  of  involuntary  servitude  and  the  right  to  strike  is  fully  applicable 
today:  "I  am  glad  to  see  that  a  system  of  labor  prevails  under  which  laborers 
can  strike  when  they  want  to,  where  they  are  not  obligated  to  work  under  all 
circumstances,  and  are  not  tied  down  and  obliged  to  labor  whether  you  pay 
them  or  not.  I  like  a  system  which  lets  a  man  quit  when  he  wants  to,  and  wish 
it  might  prevail  elsewhere.  One  of  the  rea.sons  why  I  am  opposed  to  slavery 
is  just  here." 

(ft)  An  injunction  places  the  Government  on  the  side  of  the  employer  without 
giving  labor  an  opportunity  to  present  its  position. 

(c)  The  labor  injunction  as  Justice  Brandeis  said  long  ago,  seeks  "to  endow 
property  with  active  militant  power  which  would  make  it  dominant  over  men." 

(d)  Although  oiir  judicial  system  is  supposed  to  dispose  of  individual  cases 
and  punish  individuals  for  particular  wrongs  committed,  tlie  injunctive  device 
permits  a  Federal  judge  to  pass  judgment  against  large  groups  of  men  involved 
in  a  complicated  economic  struggle  and  enmesh  them  in  dragnet  restraints. 

(e)  Tlie  effect  of  an  injunction  is  not  lightened,  it  is  increased  when  the 
Government  is  empowered  to  obtain  injunctions  rather  than  private  individuals 
The  struggle  against  the  injimctive  evil  has  been  a  struggle  against  the  inter- 
vention of  the  Federal  Government  in  the  disputes  through  the  judiciary.  And  the 
three  major  injunctions  which  were  obtained  in  this  country  in  labor  disputes 
and  which  form  the  landmarks  of  the  injunctive  evil  were  all  injunctions  obtained 
at  the  insistence  of  the  Government :  The  Debs  injunction,  the  injunction  in  the 
coal  strike  during  the  last  war,  and  the  railway  shopmen's  injunction  in  1922. 

(f)  The  use  of  compulsion  always  seems  to  be  an  easy  way  to  settle  a  trouble- 
some problem.  Injunctions  do  not  settle  labor  disputes.  On  the  contrary,  they 
inflame  labor  disputes  as  our  experience  under  the  Taft-Hartley  Act  shows.  And 
they  embitter  the  workers  of  the  country  and  convince  them  that  their  Govern 
ment  is  prejudiced  against  them. 

The  Norris-La  Guardia  Act  was  the  culmination  of  nearly  two  generations  of 
bitter  debate.  The  American  worker  regards  this  law  with  profound  confidence 
and  is  determined  that  its  principles  should  not  be  compromised.  Because  this 
provision  respects  the  integrity  of  the  Norris-La  Guardia  Act  we  endorse  it. 
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5.  United  States  Conciliation  Service 

The  bill  restores  the  Conciliation  Service  to  the  Department  of  Labor.  We 
believe  that  this  is  a  sound  step  and  in  the  public  interest. 

The  removal  of  the  Service  from  the  Labor  Department  under  the  Taft-Hartley 
Act  did  not  result  from  any  demonstrated  defects  in  the  functioning  of  the  Service 
in  the  Department  of  Labor.  On  the  contrary,  the  Conciliation  Service  was  trans- 
ferred as  part  of  a  systematic  attempt  to  weaken  the  Labor  Department  and  in 
direct  violation  of  the  Republican  I'arty's  pledges  to  build  the  Department  and 
to  strengthen  it. 

I  do  not  wish  to  be  construed  as  being  critical  in  any  way  of  the  present  Federal 
Mediation  and  Conciliation  Director.  As  a  matter  of  fact,  I  believe  that  he  has 
rendered  distinguished  public  service,  and  I  hope  that  he  will  continue  to  render  it 
as  head  of  the  Service  within  the  Department  of  Labor. 

I  do  not  believe  that  the  transfer  to  the  Department  should  depend  upon  issues 
of  personality. 

Unparticularized  claims  have  been  made  that  employers  lack  confidence  in  a 
Service  housed  in  the  Department  of  Labor.  It  is  my  considered  judgment  that 
these  claims  are  completely  without  foundation  and  that  under  the  present  Secre- 
tary of  Labor  the  Department  will  make  an  effective  contribution  to  the  public 
welfare  as  a  part  of  the  Department  of  Labor. 

G.  Restrictive  State  laws 

Tiie  provision  dealing  with  restrictive  State  laws  is  imperatively  needed  as  a 
clarifying  measure.  Union  security  and  the  check-off  are  protected  by  the  statute 
because  they  are  devices  which  when  embodied  in  collective-bargaining  agree- 
ments limit  or  prevent  strikes.  It  is  unsound  to  provide  for  the  protection  of 
interstate  commerce  and  at  the  same  time  to  permit  threats  to  such  commerce  to 
arise  by  virtue  of  the  operation  of  local  laws.  It  is  equally  unsound  to  extend 
bargaining  rights  to  the  right  to  bargain  with  respect  to  union  security  and  the 
check-off  but  to  make  those  rights  turn  upon  the  particular  State  in  which  the 
individuals  subject  to  the  agreement  happen  to  reside.  Why  should  a  Tennessee 
or  Virginia  employer  enjoy  defenses  to  a  refusal  to  bargain  which  are  not  avail- 
alile  to  an  employer  in  New  York  or  Pennsylvania? 

The  absurd  result  of  the  provisions  of  section  14  (b)  yielding  to  more  restrictive 
State  laws  in  connection  with  union  security  has  been  demonstrated  by  our  expe- 
rience. In  such  a  case  as  the  Giant  Food  Stores  case  the  Labor  Board  was  forced 
to  disregard  a  single  bargaining  unit  and  to  hold  union  authorization  elections 
only  in  those  States  covered  by  the  bargaining  unit  which  did  not  outlaw  union 
security. 

Under  the  conditions  created  by  modern  industry,  collective  bargaining  is  not 
a  matter  permitting  a  diversity  of  treatment  according  to  local  conditions.  Uni- 
formity in  bargaining  terms  produces  a  stability  which  is  essential  to  effective 
collective  bargaining.  Section  107  wisely  prevents  a  balkanization  of  the  bar- 
gaining process.  Congi-ess  has  expressly  stated  in  the  Wagner  Act  that  the  pro- 
motion of  collective  bargaining  and  of  self-organization  is  a  Fed.eral  concern 
and  the  Supreme  Court,  in  refusing  to  permit  local  terms  to  vai'y  the  meaning 
of  the  Wagner  Act.  has  pointed  out  in  construing  another  section  of  the  act,  in 
-V.  L.  R.  B.  V.  Hearst  PuMications  (64  S.  Ct.  851,  857)  : 

'■Roth  the  terms  and  the  punwses  of  the  statute,  as  well  as  the  legislative  his- 
tory, .show  that  Congress  had  in  mind  no  such  patchwork  plan  for  securing  fi"ee- 
dom  of  employees'  organizations  and  of  collective  bargaining.  The  Wagner  Act 
is  Federal  legislation,  administered  by  a  national  agency,  intended  to  solve  a 
national  problem  on  a  national  scale  (Cf.,  e.  g.,  S.  Rept.  No.  573,  74th  Cong.,  1st 
sess..  pp.  2-4)." 

Section  14  (b)  of  the  Taft-Hartley  Act,  which  is  discussed  in  part  II,  had  the 
efftH-t  of  delegating  to  State  legislatures  the  power  to  destroy  federally  created 
rights  and(  thus  to  impair  the  public  interest.  It  had  the  further  effect  of  actually 
encouraging  the  States  to  impose  restrictive  local  conditions  upon  the  bargaining 
relationship.  This  i>rovision  should  make  it  clear  that  with  respect  to  the  im- 
portant matter  of  union  security  and  check-off  the  integrity  of  tlie  Federal 
standard  is  to  be  preserved. 

7.  Rrstrirtiovs  on  political  rontrihutions 

Nothing  more  clearly  demonstrates  the  partisan  political  character  of  the  Taft- 
Hartley  .Vet  than  its  provision  outlawing  political  expenditures  by  labor  organiza- 
tions. Although  unrelated  to  any  laltor  relations  issue,  it  was  inserted  in  the  act 
by  its  sponsors  in  an  effort  to  escape  the  political  consequences  which  such  a 
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restrictive  measure  might  produce.  It  was  logical  for  the  sponsors  of  the  Taft- 
Hartley  Act  to  seek  to  deprive  labor  of  the  power  to  make  effective  political 
choice  in  order  to  elect  those  who  opposed  the  act  and  to  defeat  those  who  favored 
it. 

The  outlawing  of  political  expenditures  by  labor  organizations  was  another 
expression  of  that  "falsely  conceived  mutuality"  which  was  used  tliroughout  the 
Taft-Hartley  Act  for  the  purpose  of  repressing  labor.  The  prohibition  completely 
disregards  the  civil  and  political  rights  of  American  workers.  It  is  a  blot  on  our 
statute  books  and  should  be  eliminated. 

The  theory  upon  which  labor  organizations  have  been  barred  from  political 
contributions  and  expenditures  in  connection  with  elections  is  that  labor  organi- 
zations must  be  treated  like  corporations. 

However,  it  is  obvious  that  there  is  a  sharp  difference  between  the  corporations 
and  labor  organizations.  Anyone  familiar  with  the  manner  in  which  our  Cor- 
rupt Practices  Act  has  been  enforced  knows  very  well  that  it  is  perfectly  simple 
for  powerful  stockholders  and  corporations  to  subsidize  political  campaigns  and 
to  obtain  decisive  political  influence.  Such  a  possibility  is  not  present.  Con- 
trast the  power  of  members  of  the  Du  Pont  family,  for  example,  with  the  power 
of  individ.ual  trade  unionists  and  it  becomes  ohvious  that  the  ban  upon  the 
political  activity  of  labor  organizations  has  the  effect  of  promoting  a  fundamental 
inequality.  The  records  of  the  1944  Presidential  campaign  and  the  recent  Presi- 
dential campaign  show  enormous  contributions  l)y  American  upper-income  fam- 
ilies. The  denial  to  members  of  labor  organizations  of  the  right  collectively  to 
direct  their  political  strength  against  the  overwhelming  political  strength  of 
antilabor  groups  is  not  only  to  strip  the  workers  of  this  country  of  the  right  of 
freedom  of  speech,  press,  and  assembly,  but  to  disfigure  the  democratic  frame- 
work of  our  society  and  to  place  one  group  in  permanent  political  bondage. 

Labor  organizations  are  part  of  a  wholesome  process  through  which  the  base 
of  our  political  life  is  being  broadened.  The  Taft-Hartley  Act  and  the  political 
ban  contained  in  the  Smith-Connally  Act  souglit  improperly  to  interfere  with 
this  process.    They  should  be  repealed  in  the  interests  of  political  democracy. 

8.  Bar  to  certain  proceedings 

Section  105  of  the  bill  seeks  to  make  it  clear  that  all  proceedings  under  the 
Taft-Hartley  Act  do  not  survive  the  new  legislation  unless  such  proceedings 
would  be  valid  under  the  Was"ner  Act.  The  CIO  believes  that  such  a  provision  is 
sound  and  necessary. 

However,  I  should  call  the  attention  of  the  committee  to  the  fact  that  the 
Taft-Hartley  proceedings  are  defined  as  proceedings  "under  the  National  Labor 
Relations  Act,  as  amended  by  the  Labor-Management  Relations  Act,  1947."  The 
correct  name  for  the  entire  Taft-Hartley  Act  is  of  course  the  "Labor-Management 
Relations  Act,  1947."  As  section  105  is  presently  worded^  it  would  merely  bar 
proceedings  under  that  portion  of  the  Taft-Hartley  Act,  title  I,  which  amends  the 
National  Labor  Relations  Act.  Thus  it  would  not  bar  proceedings  under  title 
III  arising  out  of  damage  suits  against  labor  organizations  or  prosecutions  for 
violation  of  the  ban  on  political  expenditures.  I  believe  that  the  bar  of  section 
105  should  apply  as  well  to  this  title  of  the  Taft-Hartley  Act. 

CONCLUSION 

I  am  convinced  that  this  bill  is  sound  and  just  legislation  in  the  field  of  labor 
relations. 

In  a  democratic  system  labor-relations  legislation  ideally  serves  the  purpose 
of  setting  up  with  a  minimum  of  Government  interference  the  ground  rules  which 
serve  as  a  basis  for  free  collective  bargaining.  Those  who  seek  to  transform 
labor-relations  legislation  into  something  more  than  that,  into  a  means  of  hamper- 
ing, handicapping,  or  oppressing  one  or  the  other  of  the  parties  to  the  relationship, 
really  do  not  believe  in  freedom  or  in  the  freeman's  society. 

I  believe  that  this  law  takes  labor  relations  out  of  the  area  of  partisan  politics 
and  restores  them  to  the  parties. 

This  bill  is  consistent  with  the  recognition  which  is  at  the  base  of  democratic 
labor  relations,  namely,  that  in  order  to  protect  tlie  rights  of  the  individual  we 
must  protect  the  rights  of  the  group.  In  every  period  of  crisis  in  labor  relations 
crusaders  for  individual  rights  have  used  this  slogan  to  destroy  unions.  Long 
ago  we  learned  the  lesson  that  unless  we  protect  unions  we  leave  the  individual 
helpless  economicall.v  and  politically. 

We  must  recognize  that  the  right  of  free  association  is  a  basic  right,  a  right 
protected  by  our  Constitution  as  well  as  by  moral  law. 
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Paet  II.  The  Taft-Hartley  Act  and  Oue  Experience  Undee  It 

Wo  presont  below  a  series  of  discussions  of  particular  provisions  of  the  Taft- 
Hartley  Act  and  the  ways  in  which  these  provisions  have  operated.  We  have 
sinirled  out  only  certain  of  the  provisions  concerning  which  experience  is 
available. 

It  is  important  to  bear  in  mind  that  none  of  the  provisions  of  the  Taft-Hartley 
Act  may  be  considered  in  isolation,  divorced  from  the  other  provisions.  To  give 
one  example,  the  provision  relating  to  decertification  elections  is  objectionable 
for  the  reasons  given  in  this  analysis.  But  this  provision  must  be  considered 
together  with  the  provision  limiting  elections  to  ll>-month  iieriods,  since  wliere 
a  decertification  succeeds  in  unseating  a  representative  union  as  a  result  of 
employer  pressure  no  second  election  may  be  held  for  a  period  of  12  months. 

a.  union  security 

The  Taft-Hartley  Act  all  but  destroys  union  security.     It  achieves  this  result 

(1)  by  barring  the  closed  shop  and  other  forms  of  preferential  hiring  outright, 

(2)  by  permitting  only  an  extremely  limited  form  of  union  security,  and  (3)  by 
not  permitting  even  this  weakened  type  of  union  security  to  be  effectively  imple- 
meiiteil.  Union  security  is  rendered  meaningless  by  confining  it  only  to  dis- 
charges for  failure  to  pay  dues.  Tlie  effect  of  this  provision  has  been  to  deny 
unions  the  iwwer  to  procure  the  discharge  of  spies,  contract  breakers,  stoolpigeons 
and  all. 

But  still  other  obstacles  are  imposed  upon  union  security.  First,  the  union 
and  its  oflicers  are  required  to  comply  with  the  filing  requirements  of  the  act  and, 
second,  the  union  has  to  win  an  authorization  election  of  a  majority  not  of 
those  voting  as  in  tlie  conventional  election  but  a  majority  of  those  eligible  to  vote. 

Finally,  even  after  a  union  wins  such  an  election  the  riglit  to  negotiate  the 
so-called  union-security  agreement  is  subject  to  a  deauthorization  election.  It 
was  obviously  the  hope  of  those  who  devised  this  complicated  structure  tliat 
even  limited  union  security  would  be  wiped  out  by  the  Taft-Hartley  Act.  What 
has  been  the  result  of  this  section? 

The  record  sliows  that  the  authorization  election  provision  has  resulted  in 
overwhelming  approval  of  union  security.  Statistics  supplied  by  the  Labor  Board 
show  that  authorization  elections  have  been  won  by  unions  in  98.2  percent  of 
the  cases  and  that  S4  percent  of  the  eligible  voters  voted  in  favor  of  union 
security.  During  the  year  in  which  these  elections  have  been  conducted  3,457,352 
employees  voted.  The  cost  to  the  Government  has  been  approximately  40  cents 
a  vote.  The  union  authorization  election  has  obviously  not  served  its  hoped-for 
purpose  of  preventing  union  security.  On  the  contrary  many  employers  complain 
that  it  has  promoted  union  security  on  the  ground  that  it  is  difficult  to  resist 
a  demand  for  it  after  the  employees  have  voted  for  it. 

Apart  from  the  fact  that  it  has  cost  the  Government  a  great  deal  of  money 
to  discover  that  the  employees  want  union  security  otlier  serious  objections  are 
presented  to  this  provision  of  the  law.  In  the  first  place,  it  has  imposed  upon 
the  Board  an  unbelievable  backlog.  The  Board  has  estimated  that  during  the 
fiscal  year  1948-49  it  will  be  called  upon  to  hold  no  less  than  30,000  union  author- 
ization elections.  This  means  not  merely  a  hopeless  administrative  logjam  but 
in  addition  the  creation  of  a  situation  in  which  the  Board  is  powerless  to  process 
with  reasonable  degree  of  speed  other  types  of  cases,  such  as  ordinary  repre- 
sentation election  and  unfair-labor-practice  cases. 

A  second  objection  to  the  union  authorization  provision  is  the  fact  that  it  lias 
broken  down  completely  in  areas  where  employment  is  intermittent,  such  as  the 
building  trades. 

Even  the  joint  committee  has  recommended  the  elimination  of  this  provision. 

P.ut  the  problem  presented  by  the  Taft-Hartley  provision  on  union  security  is 
not  confined  to  the  authorization  elections.  The  elimination  of  closed  shop  and 
the  restrictions  upon  the  use  of  union  security  clauses  must  be  abolished  if  we  are 
to  have  sound  labor  ivlations.  It  would  be  pointless  to  burden  the  committee  with 
a  detailed  justification  of  the  closed  shop.  As  long  as  there  has  been  collective 
bargaining  in  America  tlierc  have  been  closed  or  union  security  contracts.  Prior 
to  the  passage  of  the  Taft-Hartley  Act  approximately  lU,000,(JOti  American  workers 
enjoyed  the  benefits  of  union  security  contracts  in  the  steel  industry,  the  clothing 
industry,  fur,  I'ubber,  printing,  maritime,  electrical  manufacturing,  textile,  and 
many  other  industries.  The  closed  or  union  shop  has  contributed  to  industrial 
peace. 
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A  study  by  Father  Jerome  L.  Toner,  formerly  of  Catholic  University,  draws  the 
following  instructive  conclusions,  with  respect  to  the  benefits  of  closed-shop 
contracts : 

"1.  Labor  relations  are  considerably  smoother  as  a  result  of  the  closed  shop. 

"2.  Trade-unions  have  demonstrated  genuine  responsibility  under  closed-shop 
contracts,  and  have  contributed  substantially  to  the  improvement  of  produ  •tion. 

"3.  The  closed  shop  wlU  probably  be  the  rule  rather  than  the  exception  within 
the  next  decade." 

Our  labor  history  shows  that  employers  who  genuinely  desire  to  deal  with  unions 
in  a  harmonious  fashion  have  favored  the  closed  shop  and  other  forms  of  union 
security  and  that  opposition  to  the  closed  shop  is  a  mask  which  usually  conceals 
a  basic  ob.iective  of  destroying  unionism.  This  identity  between  antiunionism 
and  opposition  to  the  closed  shop  is  fully  borne  out  by  the  records  of  the  La 
Follette-Thomas  committee,  as  well  as  the  records  of  the  National  Labor  Relations 
Board.  The  same  antilabor  employers  who  now  claim  to  oppose  the  closed  shop 
in  principle  did  not  hesitate  to  sign  closed-shop  contracts  with  company  unions 
in  order  to  prevent  bona  fide  unionism.  As  Father  Toner's  study,  referred  to 
earlier,  points  out :  "Many  of  those  emplo.vers  who  use  the  closed  shop  to  fr-istrate 
genuine  labor  organization  frown  on  it  when  they  are  asked  to  incorporate  it  into 
the  standard  union  contract." 

I  have  already  i-eferred  to  the  fact  that  six  so-called  emergency  strikes  oc- 
curred since  the  passage  of  the  Taft-Hartley  Act.  In  at  least  three  of  those 
strikes  a  ma.ior  cause  was  the  desire  for  tinion  security.  In  addition  to  prin- 
cipal cause  of  the  strike  in  the  printing  industry  resulted  from  the  bar  on  union 
security  contained  in  the  Taft-Hartley  Act. 

The  Congress  of  Industrial  Organizations  is  convinced  that  all  of  the  limita- 
tions on  imion  security  contained  m  the  law  are  unwise  and  iinsound  and  that 
these  curbs  upon  union  security  threaten  industrial  peace  and  long  established 
stable  relationships.  Tlie  existing  statutory  limitation  upon  the  scope  of  union 
securit.v  agreements  preventing  discharge  for  any  reason  other  than  the  non- 
payment of  dues  have  made  a  mockery  of  the  union-security  agreement  and  have 
left  unions  helpless  to  resort  to  union-security  agreements  as  a  means  of  policing 
violations  of  a  labor  agreement. 

One  of  the  inexplicable  contradictions  of  the  Taft-Hartley  Act  is  its  insistence 
iipon  union  "responsibility"  for  contract  violation,  whether  authorized  or  not, 
and  at  the  same  time  its  refusal  to  permit  unions  to  use  union-security  agreements 
for  purposes  of  enforcing  conformity  with  contracts. 

As  the  members  of  this  committee  well  know,  rtn  irony  of  the  operation  of 
this  provision  of  the  law  is  that  it  has  produced  disputes  between  unions  and 
employers  in  situations  where  both  have  agreed  upon  the  merits  of  union 
security.  In  many  cases  where  strikes  have  not  occurred  union-security  clauses 
have  been  bootlegged  so  as  to  evade  the  provisions  of  the  law. 

It  is  not  sufficient,  however,  in  restoring  the  effectiveness  of  union  security 
as  an  aid  to  industrial  peace  merely  to  restore  the  Wagner  Act.  The  effect  of 
the  Taft-Hartley  Act  has  been  not  only  to  weaken,  if  not  destroy,  effective  union 
security  but  actually  to  encourage  the  States  to  pass  and  apply  even  more 
restrictive  laws.  This  was  achieved  through  section  14  (b)  of  the  law  which 
permits  the  application  of  more  restrictive  State  laws  prohibiting  union  security 
altogether. 

In  reenacting  the  Wagner  Act  it  is  important  therefore  that  we  make  it  clear 
that  the  Federal  protection  of  union  security  may  not  be  defeated  by  State  laws. 
Under  the  present  operation  of  the  Taft-Hartley  Act  collective  bargaining  in  the 
field  of  union  security  has  become  a  roulette  wheel  where  an  individual's  rights 
turn  not  upon  his  agreement  or  the  statute  but  rather  upon  the  laws  of  the  par- 
ticular State  where  he  happens  to  be  living.  Is  there  any  reason  why  an  em- 
ployee of  the  United  States  Steel  Corp.  in  Tennessee  should  be  denied  union 
security  protection  while  an  employee  under  the  same  agreement  in  Pennsylvania 
should  enjoy  that  protection? 

We  have  found  through  years  of  bitter  experience  that  uniformity  is  essential 
in  fashioning  a  sound  system  of  labor  relations.  The  Supreme  Court  has  recog- 
nized, in  BethlcTtem,  Steel  Co.  v.  New  York,  State  Labor  Relation  Board  (330 
U.  S.  767),  and  La  Crosse  Telephone  Corporation  v.  Wisconsin  Employment  Re- 
lations Board,  et  al.,  decided  January  17,  1949,  that  the  Federal  labor  law  is 
and  must  be  supreme  in  any  case  which  is  within  the  Federal  power. 

This  committee  must  by  specific  enactment  make  it  clear  both  with  respect 
to  union  security  and  with  respect  to  the  related  problem  of  the  check-off  that 
conflicting  State  laws  are  superseded  as  to  all  cases  under  the  Wagner  Act. 
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This  does  not,  of  course,  mean  that  State  hiws  are  not  applicable  to  purely 
intrastate  enterprises.  It  does  mean  that  in  this  tield  where  uniformity  is  so 
vital  Congress  will  not  Tolerate  attempts  to  undermine  Federal  laws.  Recogni- 
tion of  tile  primacy  of  the  Fedei'al  law  in  this  tield  is  vital  to  avoid  the  chaos 
and  confusion  which  inevitably  results  from  a  multiplicity  of  standards.  In 
the  Taft-Hartley  Act  the  Congress  deliberately  abandoned  its  functions  and  dele- 
gated them  to  reactionary  State  legislatui'es  to  further  carve  up  union  security. 
This  unfortunate  abdication  of  Federal  authority  must  be  corrected.  The  con- 
gressional power  to  protect  union  security  rests  in  the  last  analysis  upon  its 
power  to  protect  interstate  commerce  from  disturbances.  But  the  threat  of 
such  an  interruption  of  commerce  remains  when  a  State  law  refused  to  permit 
an  employer  to  bargain  with  respect  to  union  security  or  to  incorporate  it  into 
an  agreement.  It  simply  makes  no  sense  for  Congress  to  assert  its  read.iness 
to  protect  union  security  under  the  commerce  power  and  then  to  permit  that 
protection  to  he  wiped  out  by  prohibitory  State  laws. 

B.    COKKCIOX  BY  t'NIOXS — AND  BY  EMPLOYEES — FREE  SPEECH 

1.  Union  coercion 

Section  8  (b)  (1)  (,A>  of  the  act' makes  it  an  iinfair  labor  practice  for  a  labor 
organization  or  its  agents  to  restrain  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  them  under  the  act.  This  section  of  the  act  became  law  in  the 
face  of  repeated  warnings  by  labor  experts  who  had  opposed  similar  "equalizing" 
amendments  in  the  past  on  the  ground  that  this  i^rovision  would  be  used  as  a  drag- 
net device  to  destroy  or  hamper  the  exerci.se  of  labor's   legitimate  rights. 

Still  valid  today  is  the  statement  in  the  report  of  the  Senate  Committee  on 
Education  and  Labor  in  1935  of  "Reasons  for  confining  the  bill  to  unfair  labor 
practices  of  employers" : 

"One  suggestion  in  regard  to  this  bill  has  been  advanced  so  frequently  that  the 
committee  deems  it  advisable  to  set  forth  its  reason  for  rejecting  it.  This  pro- 
posal is  that  employees  and  labor  organizations,  as  well  as  employers,  should 
be  prohibited  from  interfering  with,  restraining,  or  coercing  employees  in  their 
organizational  activities  or  their  choice  of  representatives. 

"The  argument  most  frequently  made  for  this  proposal  is  the  abstract  one  that 
it  is  necessary  in  order  to  provide  fair  and  equal  treatment  of  employers  and 
employees.  The  bill  prohibits  employers  from  interfering  with  the  right  of 
employees  to  organize.  The  corresponding  right  of  employers  is  that  they  should 
be  free  to  organize  without  interference  on  the  part  of  employees;  no  showing 
has  been  made  that  this  right  of  employers  to  organize  needs  Federal  protection 
as  against  employees.  Regulation  of  the  activities  of  employees  and  labor  organ- 
izations in  regard  to  the  organization  of  employees  is  no  more  germane  to  the 
purpo.ses  of  this  bill  than  would  be  regulation  of  activities  of  employers  and 
luiployer  associations  in  connection  with  the  organization  of  employers  in  trade 
associations. 

"This  erroneously  conceived  mutuality  argument  is  that  since  employers  are 
to  be  prohibited  from  interfering  with  the  organization  of  workers,  employees 
and  labor  organizations  should  also  be  prohibited  from  engaging  in  such  activ- 
ities. To  say  that  employees  and  labor  organizations  should  be  no  more  active 
than  employers  in  the  organization  of  employees  is  untenable ;  this  would 
defeat  the  very  objects  of  the  bill. 

"There  is  an  even  more  important  reason  why  there  should  be  no  insertion  in 
the  bill  of  any  provision  against  coercion  of  employees  by  employees  or  labor 
organizations.  Courts  have  held  a  great  variety  of  activities  to  constitute 
'coercion' :  A  threat  to  strike,  a  refusal  to  work  on  material  of  nonunion  manu- 
facture, circularization  of  banners  and  publications,  picketing,  even  peaceful  pex'- 
suasion.  In  some  courts  closed-shop  agreements  or  strikes  for  such  agreements 
are  condemned  as  'coercive.'  Thus  to  prohibit  employees  from  'coercing'  their 
own  side  would  not  merely  outlaw  the  undesirable  activities  which  the  word 
connotes  to  the  layman,  but  would  raise  in  Federal  law  the  ghosts  of  many 
much-criticized  injunctions  issued  by  courts  of  equity  against  activities  of  labor 
organ ization.s,  ghosts  which  it  was  supposed  Congress  had  laid  low  in  the  Norris- 
LaGuardia  Act. 

"Nor  can  the  committee  sanction  the  suggestion  that  the  bill  should  prohibit 
fraud  or  violence  Ijy  employees  or  labor  unions.  The  bill  is  not  a  mere  police 
court  measure.  Tlie  remedies  against  such  acts  in  the  State  and  Federal  courts 
and  by  the  invocation  of  the  local  police  authorities  are  now  adequate,  as  arrests 
and  labor  injunctions  in  industrial  disputes  throughout  the  country  will  attest. 
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The  Norris-LaGiiardia  Act  does  not  deny  to  employers  relief  in  the  Federal 
courts  against  fraud,  violence,  or  threats  of  violence."  ( See  29  U.  S.  C,  sec.  104 
(e)  and  (i)  ;  S.  Kept.  No.  573,  p.  16,  74th  Cong.,  1st  sess.) 

Before  the  act  was  passed  tlie  test  of  this  section  on  union  coercion  and 
restraint  was  amended  to  limit  its  scope  and  a  legislative  history  was  made  for 
the  purpose  of  stressing  the  claimed  narrow  nature  of  the  section.  Thus,  a  provi- 
sion in  the  section  placing  a  prohibition  on  union  "interference"  was  deleted.  In 
addition,  an  express  provision  was  written  in  the  section  stating  that  the  section 
should  not  he  construed  to  impair  the  right  of  a  labor  organization  to  prescribe 
its  own  rules  with  respect  to  the  acquisition  or  retention  of  membership  therein. 
In  addition,  it  was  pointed  out  that  the  so-called  free-speech  provision  of  the 
act,  section  8  (c),  immnnizing  expression  of  views  under  any  provisions  of  the 
act  providing  such  expression  contained  no  threat  of  reprisal  or  force  or  promise 
of  benefit,  would  serve  further  to  protect  legitimate  concerted  activities  by 
unions. 

Despite  all  this,  the  worst  fears  of  the  opponents  of  the  section  have  been  real- 
ized even  during  the  short  period  in  which  the  act  has  been  in  effect.  In  cases  of 
so-called  union  coercion  on  the  picket  line  the  act  has  been  used  in  situation  in 
which,  if  misconduct  did  in  fact  occur,  obviously  appropriate  forums  would  be  the 
local  courts  and  law-enforcement  agencies.  This  provision  has  had  the  effect 
which  was  freely  ijredicted  by  labor  of  imposing  upon  unions  not  merely  a  double 
liability  but  a  triple  liability.  The  same  course  of  conduct  which  would  give  rise 
to  local  police  action  is  now  being  used  to  ground  State  court  injunction  and  Fed- 
eral cease  and  desist  orders.  Moreover,  in  proceeding  against  these  so-called  union 
unfair  labor  practices  new  standards  of  liability  are  being  improvised  by  the 
Board's  agents  which  are  reminiscent  of  those  resorted  to  during  the  most  anti- 
labor  period  in  our  history. 

The  processes  of  the  act  are  being  used  to  police  charges  of  episodic  and  dubious 
union  misconduct  on  the  picket  line.  The  flavor  of  the  kind  of  conduct  to  which 
coercion  charges  address  themselves  may  be  obtained  from  this  comment  of  the 
trial  examiner  in  the  Sunset  Line  &  Txclne  case  (No.  20-CB-l)  : 

"Having  created  a  situation  wherein  human  emotions  might  reasonably  be  ex- 
pected to  escape  ordinary  decorum  and  restraint,  the  company  may  not  then  stand 
aside  in  innocence,  aloof  and  without  responsibility  for  conduct  of  individuals 
among  the  crowd.  The  general  counsel  points  to  the  presence  there  of  two  or 
three  union  officials.  There  is  no  evidence,  however,  that  they  were  there  before 
the  police  had  arrived.  Furthermore,  Gouvea,  the  company  superintendent,  ad- 
mitted that  he  also  was  there,  moving  freely  about  among  the  milling  crowd. 
Under  the  circumstances,  the  examiner  is  of  the  opinion  that  the  respondent 
unions  may  not  be  held  to  be  accountable  for  the  behavior  of  persons  in  this  situa- 
tion, which  clearly  was  not  of  their  making.  Furthermore,  not  only  subordinate 
officers  but  the  heads  of  the  city  and  county  law-enforcement  bodies  were  also  on 
the  ground.  They  witnessed  the  events.  Yet,  so  far  as  the  evidence  shows,  no 
individual  was  formally  charged,  hailed  into  court,  or  found  guilty  of  any 
misconduct.  In  effect  the  general  counsel  urges  the  examiner  to  recommend  that 
the  Board  seek  from  a  circuit  court  of  appeals  an  order  requiring  a  local  and  an 
international  union  to  'cease  and  desist'  from  engaging  in  acts  which  although 
witnessed  by  them,  the  State,  county,  and  city  police  apparently  considered  of  so 
little  significance  as  to  warrant  not  even  police  court  action. 

"In  MUk  Wagon  Drivers  v.  Meadoicmoor  Dairies,  Inc.  (61  Sup.  Ct.  552),  Mr. 
Justice  Frankfurter  said : 

"  '*  *  *  *  fiiQ  right  of  free  speech  cannot  be  denied  by  drawing  from  a 
trivial  rough  incident  or  a  moment  of  animal  exuberance  the  conclusion  that 
otherwise  peaceful  picketing  has  the  taint  of  force.' 

"The  examiner  concluded  and  finds  that  the  preponderance  of  evidence  fails 
to  sustain  the  allegations  of  the  complaint  relating  to  October  15 :  (1)  as  to  'mass 
picketing,'  and  (2)  as  to  conduct  constituting  restraint  and  coercion. 

"4.  Coneltision  in  general 

"In  summary,  the  strike  at  the  company's  plant  has  not  taken  place  in  a  setting 
of  violence.  No  person  has  been  physically  or  bodily  injured  while  coming  to  or 
leaving  the  plant  premises.  The  few  threats  uttered  have  been  both  episodic 
and  isolated ;  none  is  shown  to  have  been  an  integral  part  of  a  conduct  pattern  de- 
signed to  coerce  employees.  The  attendant  circumstances  have  not  been  such 
'that  fear  of  physical  harm  rather  than  persuasion  is  the  force  loosed  upon  the 
persons  sought  to  be  influenced.'  " 
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The  Board  in  part  reversed  the  trial  examiner's  recommendations  in  the  above 
case.  Certain  incidents  which  the  trial  examiner  properly  termed  "petty  an- 
noyances" were  found  by  the  Board  to  be  union  coercion  and  restraint  and  ele- 
vated by  the  B«»ai-d  to  tiie  level  of  a  Federal  offense.  The  trial  examiner  ruled 
in  this  case  that  the  strike  was  caused  solely  by  the  employer's  misconduct  and 
that  immediately  after  the  Taft-Hartley  Act  was  passed  the  employer  arbitrarily 
terminated  a  7-year  period  of  peaceful  labor  relations  and  precipitated  the  strike. 
Tiie  Board  did  not  dispute  the  factual  bases  of  his  ruling  but  merely  held  them 
to  be  irrelevant. 

In  Matter  of  Perry  Norrell  Company  (Case  No.  9-CB-3)  the  trial  examiner  in 
dismissing  charges  of  restraint  and  coercion  against  the  union  stated : 

"2.  Actual  restraint  or  coercion  not  established 

"The  altercations  described  above  which  attended  the  reopening  of  the  plant 
are  well  within  that  class  of  events  characterized  by  the  Board  and  the  courts 
in  numerous  cases  in  the  past  as  'minor  clashes  on  the  picket  line,'  and  have 
generally  been  found  insufficient  to  justify  the  discharge  of  striking  employees 
participating  in  them.  There  are  no  grounds  for  applying  a  more  rigorous  test 
where,  instead  of  seeking  relief,  a  labor  organization  is  affirmatively  charged  with 
restraint  and  coercion.  The  incidents  revealed  by  the  record  were  relatively 
isolated,  with  reference  to  the  length  of  the  strike  and  the  number  of  strikers 
involved.  There  was  no  mass  picketing.  There  was  no  single  instance  where 
[an]  employee  seeking  to  enter  the  plant  was  prevented  from  doing  so.  There 
was  no  assault  more  serious  than  a  push  with  shoulder  or  elbow,  and  no  threat 
of  violence  which  was  taken  seriously.  On  the  whole,  it  would  be  difficult  to 
find  an  instance  of  a  strike  as  peacefully  conducted  under  circumstances  as  pro- 
vocative of  violence.  The  clashes  in  question  took  place  only  after  the  discharge 
of  the  members  of  the  committee  for  no  other  reason  than  their  pe;;c  ful,  though, 
allegedly  'illegal,'  leadership  of  the  strike,  and  their  attempt,  and  the  attempt 
of  tlie  committee  of  lasters,  to  discuss  the  grievance  of  one  of  their  members 
witli  their  employer — a  right  guaranteed  them  by  the  act. 

•'Tlie  undersigned  concludes  and  finds  tliat  there  was  no  actual  restraint  or  coer- 
cion exercised  by  the  respondents  herein,  or  their  agents." 

The  Board  upheld  the  basic  finding  of  the  trial  examiner  in  the  above  case  but 
insisted  that  several  of  the  acts  which  lie  characterized  as  "minor  clashes  on  the 
picket  line"  were  condemned  by  the  Taft-Hartley  Act  (23  LRRM  1045). 

We  cannot  overstress  the  fact  that  a  proper  appreciation  of  the  evils  involved 
in  the  enlargement  of  the  Office  of  the  General  Counsel  of  the  concept  of  coercion 
as  written  into  the  act  must  include  an  awareness  that  the  very  issuance  of  the 
complaint  and  the  holding  of  a  hearing  during  a  strike  constitutes  a  sharp  inter- 
ference by  the  Federal  Government  in  a  labor  dispute.  Employer  sponsors  of 
charges  of  coercion  against  unions  are  not  interested  in  obtaining  punishment 
of  particular  individuals  for  illegal  misconduct.  They  are  far  more  interested  in 
bringing  to  bear  the  force  and  power  of  a  Federal  official — namely,  the  general 
counsel — for  strike-breaking  purposes.  They  know  that  in  such  a  forum  a  far 
lower  standard  of  proof  is  required  than  in  an  ordinary  criminal  or  equity  case, 
and  that  the  general  counsel  will  be  satisfied  with  drag-net  theories  of  agency  as 
a  basis  for  imputing  liability  to  the  union. 

An  illustration  of  the  manner  in  which  this  new  technique  operates  is  the 
Perry  Xorvell  Shoe  case.  In  that  case,  the  employer  filed  a  charge  on  August  27, 
1947,  alleging  a  jui'isdictional  strike,  a  breach  of  contract,  and  other  claimed  vio- 
lations of  tlie  Taft-Hartley  Act.  Thereafter,  on  October  6,  1947,  upon  consulta- 
tion with  tlie  General  Counsel's  Office,  the  employer  filed  an  amended  charge 
claiming  a  violation  of  the  union  coercion  and  restraint  provisions  of  the  act. 
On  October  8,  1947,  this  charge  gave  rise  to  a  complaint  issued  by  the  General 
Counsel's  Office.    We  ask  the  committee  to  note  the  unusual  speed. 

On  October  21.  1947,  a  hearing  was  held.  However,  on  October  20,  1947,  the 
company  fired  all  the  union  leaders  in  the  plant  and  notified  its  striking  employees 
that  "a  complaint  has  been  issued  by  the  Board  charging  the  union  with  certain 
unfair  labor-relations  practices.  The  Labor  Relations  Board  issued  this  com- 
plaint yesterday  and  made  a  thorotigh  investigation  into  the  facts  by  its  own 
investigators. 

"We  feel  that  you  should  know  this  and  that  the  United  States  Government 
has  intervened  into  the  matter.  We  intend  to  reopen  the  factory  at  7  a.  m.  in 
the  morning  of  Thursday,  October  23,  1947. 

"Your  failure  to  appear  on  the  day  and  hour  set  for  the  reopening  the  planit 
will  indicate  that  you  no  longer  want  your  job  and  you  will  be  replaced." 
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Thus,  immediately  before  the  hearing  tlie  employer  had  already  cleared  the 
decks  because,  after  all,  had  not  the  United  States  Government  "intervened  in  the 
matter"? 

Completing  the  pattern,  the  employer  obtained  an  injunction  from  a  State 
court  on  November  19,  1947,  curtailing  the  picketing  of  his  plant. 

On  December  12,  1947,  the  trial  examiner  issued  an  intermediate  report  dis- 
missing the  entire  complaint.  The  trial  examiner  found,  contrary  to  the  con- 
tentions of  the  company  and  the  general  founsel.  that  the  strike  did  not  violate 
the  contract,  that  there  was  no  union  misconduct  on  the  picket  line  as  contended 
by  the  general  counsel,  and  that  "on  the  whole  it  will  be  difficult  to  find  an  in- 
stance of  a  strike  as  peacefully  conducted  under  circumstances  as  provocative 
of  violence."  Finally,  the  trial  examiner  ruled  that  the  general  counsel's  theory 
of  union  responsibility  was  unsound  and  improper. 

Thus,  an  improperly  issued  complaint  successfully  broke  a  strike. 

In  his  efforts  to  transform  section  8  (b)  (1)  (A)  of  the  act  into  a  catch-all  for 
the  purpose  of  restraining  all  manner  of  conduct  of  which  he  disapproves  and 
which  is  not  specifically  made  illegal,  the  general  counsel  has  encountered  certain 
difficulties  because  of  the  existence  of  the  free  speech  provisions  of  the  section 
and  the  proviso  preserving  the  right  of  the  union  freely  to  conduct  its  own  internal 
affairs.  However,  these  limiting  provisions  of  the  act  have  not  deterred  the 
general  counsel  in  his  attempt  to  expand  the  antiunion  provisions  of  the  law. 
Thus,  in  Matter  of  Watson  Specialties  Stores  (case  No.  10-CC-l),  a  so-called 
secondary  boycott  case,  the  employees  involved  also  picketed  the  establishment 
of  the  primary  employer  in  an  effort  to  persuade  his  employees  to  join  the  union. 
The  general  counsel,  however,  insisted  that  such  picketing  is  "economic  coercion" 
to  force  the  employer's  employees  to  join  the  union  and  that  the  free  speech 
protections  of  the  law  do  not  apply  to  this  situation.  The  trial  examiner,  however, 
rejected  this  contention,  which  had  in  part  served  as  the  basis  for  a  complaint 
and  a  petition  for  an  injunction,  on  the  ground  that  it  was  protected  both  by  the 
Constitution  and  by  the  act. 

In  the  Perry  Norvell  Shoe  case,  a  union  engaged  in  a  strike  which  was  not  pro- 
hibited by  any  provision  in  the  law.  The  general  counsel  first  argued  that  the 
act  was  violated  because  of  the  conduct  of  the  striking  employees.  He  then 
argued  that  the  strike  was  in  violation  of  a  collective  bargaining  agreement — a 
contention  which  was  rejected  by  the  trial  examiner— and  that  therefore  the 
nonstriking  employees  were  coerced  in  the  exercise  of  their  right  not  to  strike. 
In  short,  the  general  counsel  urged  a  theory  which  implied  that  any  strike  is  "co- 
ercive" of  the  rights  of  nonstrikers.  In  rejecting  this  contention,  the  trial  exam- 
iner stated  "the  ultimate  logic  of  the  theory  advanced  by  the  general  counsel 
would  seem  to  be  that  all  strikes  are  outlawed  by  the  act.  whether  there  is  a 
collective  bargaining  agreement  or  not ;  for  by  the  terms  of  section  7  of  the  act, 
employees  have  a  right  to  refrain  from,  as  well  as  to  engage  in,  the  concerted 
activities  enumerated  therein.  A  peaceful  organizational  strike,  where  there  is 
no  collective  contract,  may  operate  just  as  effectively  to  violate  the  right  of  non- 
.striking  employees  to  refrain  from  these  concerted  activities,  and  to  interfere 
Avith  their  relations  with  their  employer,  as  an  equally  peaceful  strike  during 
the  term  of  collective  bargaining  agreement.  If  the  latter  constitutes  restraint 
or  coercion,  so  does  the  former,  with  the  result  that  all  strikes  become  unlawful 
under  the  general  counsel's  construction  of  section  S  (b  )  (1)  (A),  despite  Senator 
Taft's  statement  that  no  strikes  are  outlawed  thereby." 

In  his  brief  to  the  Board,  the  general  counsel  insisted  that  the  strike  was  an 
"illegal"  strike  despite  the  fact  that  it  was  not  condenmed  by  any  specific  pro- 
vision in  the  statute  and  despite  the  fact  that  the  legislative  history  indicates  that 
it  was  not  intended  to  proscribe  the  type  of  strike  involved.  The  general  counsel 
maintained,  however,  that  limitations  on  the  right  to  strike  are  not  confined  to 
those  strikes  specifically  banned  by  the  statute  but  "Congress  intended  that  the 
Board  place  such  restrictions  upon  the  right  to  strike  as  it  deemed  necessary 
to  effectuate  the  policies  of  the  act." 

The  Perry  Norvell  case  illustrates  an  attempted  enlargement  of  the  coercion 
provisions  of  the  act  on  the  basis  of  a  theory  that  a  strike  by  a  union  "coerces" 
non-members  of  the  ."Striking  union. 

In  his  attempt  to  bring  peaceful  picketing  under  Federal  ban  the  general  counsel 
has  also  developed  the  theory  that  peaceful  picketing  by  workers  of  a  striking 
union  coerces  members  of  other  unions  who  refuse  the  cross  picket  lines.  In 
ifatter  of  Senlright  (case  No.  21-CC-13)  certain  warehousemen,  membei's  of 
the  ILWU-CIO,  refused  to  liandle  paper  which  originated  in  a  struck  plant  and 
which  had  been  transported  to  a  dock  picketed  by  striking  AFL  paper  workers. 
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Tlu'  ,ucn(M-al  counsel  first  souglit  to  obtain  a  coase  and  desist  order  against  the 
liicketing  upon  the  ground  tliat  it  was  not  protected  by  tlie  free  speech  provisions 
of  the  act  and  that  even  though  peaceful  it  was  nevertheless  coercive.  He  urged, 
moreover,  that  the  warehousemen  refused  to  liandle  the  struck  goods  out  of  fear 
of  the  pickets  although  there  was  not  the  slightest  indication  in  the  record  that 
the  words,  actions  or  conduct  of  the  pickets  were  calculated  to  create  fear.  As 
the  trial  examiner  pointed  out  in  dismissing  the  complaint,  the  general  counsel 
assumed  contrary  to  fact  that  the  employees  desired  to  work  in  the  presence  of 
the  pickets.  The  general  counsel  insisted  that  the  employees  who  refused  to 
work  upon  the  struck  goods  did  so  out  of  fear  and  not  out  of  conscience,  despite 
the  fact  tiiat  the  employees  testified  that  they  would  not  cross  a  picket  line  and 
that  their  contract  with  their  employers  protected  them  in  the  right  not  to  pass 
the  pickets. 

It  is  noteworthy  that  in  the  Sealright  case,  despite  the  ultimate  rejection  of  the 
general  counsel's  theories  by  the  trial  examiner,  the  office  of  the  general  counsel 
nevertheless  succeeded  in  obtaining  an  injunction  from  the  Federal  district  court 
before  the  issuance  of  the  complaint. 

The  same  attempt  to  expand  the  coercion  sections  of  the  act  may  be  found  in 
Matter  of  Klassen  d-  Hodgson,  Inc.  (case  No.  17-CC-l).  In  that  case,  a  trial 
examiner  found  that  truck  drivers  refused  to  cross  a  peaceful  picket  line  main- 
tained around  the  establishment  of  a  secondary  employer.  The  truck  drivers' 
union  was  not  involved  in  any  way  in  the  dispute.  The  trial  examiner  never- 
theless held  that  because  a  power  of  discipline  exists  in  the  truck  drivers'  union 
to  punish  crossing  a  picket  line,  the  picketing,  even  by  members  of  another  union, 
constitutes  a  threat  of  reprisal  which  is  outside  of  the  protection  of  the  free- 
speech  provisions  of  the  statute.  The  trial  examiner  disposed  of  the  fact  that 
the  truck  drivers"  union  was  not  a  respondent  in  the  case  by  pointing  out  that 
it  was  a  member  of  a  building  trades  council  which  was  a  respondent  in  the  case. 
The  trial  examiner  stated  : 

"These  employees  were  members  of  a  union — the  truck  drivers — aflSliated  with 
the  trades  council.  As  to  these  persons,  then,  the  picket  line  contained  an  im- 
plicit threat  of  discipline  from  their  own  union,  and  constituted  inducement  and 
encouragement  of  employees  contrary  to  the  statute.  The  absence  of  any 
overtly  stated  threat  does  not  make  the  conduct  noncoercive.  A  power  of  dis- 
cipline existed  in  the  union  to  punish  the  offense.  In  the  absence  of  assurances 
to  the  employees  to  the  contrary,  it  must  be  inferred  that  the  power  would  be 
exercised. 

"So  far  as  the  issue  of  responsibility  is  concerned,  the  respondents  and  the 
truck  drivers'  union,  acting  along  with  others  and  through  the  building  trades 
council,  engaged  in  a  joint  enterprise  to  force  Klassen  to  cease  doing  business 
with  Wadsworth.  It  was  a  foreseeable  consequence  of  this  action,  if  it  was  not 
indeed  its  purpose,  that  employees  affiliated  with  the  acting  unions  would  de- 
cline to  cross  the  picket  line  because  of  a  reasonable  fear  of  reprisal  from  their 
own  union.  Such  a  consequence  did  occur.  There  was  thus  prohibited  induce- 
ment and  encouragement  attributable  to  the  respondents.  That  the  respondents 
had  no  power  of  reprisal  over  persons  not  members  of  their *union  is  immaterial 
here.  They  are  responsible  for  the  foreseeable  act  of  their  partner — the  truck 
drivers'  union — in  the  furtherance  of  the  joint  enterprise.  Had  the  two  not 
acted  in  concert,  and  had  the  acts  of  the  truck  drivers'  union  been  its  own  inde- 
pendent conduct,  the  result  would,  of  course,  be  different." 

The  significant  aspect  of  this  case  is  not  merely  the  tortured  reasoning  by 
means  of  which  peaceful  picketing  was  clothed  with  a  coercive  character,  but  the 
development  of  a  theory  of  "coercion"  by  a  union  of  its  own  members  because  of 
the  possibility  that  it  may  invoke  its  internal  rules  and  regulations. 

This  decision  makes  completely  meaningless  the  proviso  in  section  8  (b)  (1) 
(A)  preservini:  the  right  of  a  labor  organization  to  prescribe  its  own  rules. 

In  ildttrr  of  Ri/av  Conxtrnction  Conipuny  (case  No.  35-CC-7),  the  general 
counsel  sponsored  a  complaint  on  the  theory  that  a  picket  line  is  per  se  coercive 
and  obtained  an  injunction  because  other  union  members  refused  to  cross  the 
picket  line.     Evans  v.  Unitrd  FAcctncnl  Workers  (S.  D.  Ind.)    (22  LRRM  2459). 

The  full  flowering  of  the  theory  of  intraunion  coercion  is  contained  in  the 
intermediate  report  of  Trial  Examiner  Ringer  in  the  Graphic  Arts  case.  No. 
n-CB-1.  In  that  case  the  trial  examiner  found  that  the  ITU  "coerced"  its  own 
members  by  conveying  to  them  through  their  local  union  the  union's  internal 
rules  with  respect  to  its  collective  bargaining  program.  The  implications  of  tiiis 
theory  that  a  labor  organization  coerces  its  own  members  when  it  insists  upon 
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a  democratically  adopted  bargaining  program  go  to  the  very  essence  of  group 
action  and  to  the  very  heart  of  the  trade-union  movement. 

When  the  cases  on  intraunion  coercion  are  considered  together  with  the  cases 
dealing  with  the  responsibility  of  the  union  for  the  acts  of  its  agents  we  see  the 
creation  of  a  weird  dilemma.  The  broad  principles  of  union  responsibility  which 
the  act  provides  for  plus  the  denial  in  the  act  of  union  security  protection  make 
imperative  the  adoption  of  effective  union  controls  if  the  union  is  to  avoid  the 
imputation  of  liability  for  the  acts  of  its  members.  But  when  the  union  pro- 
ceeds to  take  steps  to  preserve  itself  from  destruction  then  such  steps  are  deemed 
to  be  coercive.  Indeed,  one  court,  in  Styles  v.  Local  760  (E.  D.  Tenn.)  (22  LRRM 
2447),  has  found  "coercion"  under  the  Taft-Hartley  Act  in  being  a  "member  of 
a  modern  strongly  disciplined  union." 

The  theory  of  the  trial  examiner  in  the  Graphic  Arts  case  and  the  theory  of 
the  office  of  the  general  counsel  in  other  cases  involving  alleged  union  coercion 
of  its  own  members,  appears  to  be  that  a  union  is  a  hastily  improvised  aggrega- 
tion of  individuals  held  together  by  illegal  pressures  which  await  only  the 
"liberating"  touch  of  a  Board  agent.  In  its  ultimate  posture  the  theory  that  a 
union  coerces  its  own  members  when  it  promulgates  legitimate  and  time-honored 
union  rules  relating  to  such  matters  as  crossing  picket  lines  or  working  upon 
struck  work  is  a  profound  insult  to  the  group  loyalty,  good  sense,  and  unity  of 
American  working  men  and  women.  It  rests  upon  the  ridiculous  assumption 
that  unions  are  held  together  by  fear  and  intimidation  and  that  union  members 
never  act  toward  a  common  objective  through  democratically  arrived  at  means 
but  rather  are  forced  to  do  so  by  a  threat  of  reprisal. 

In  the  enlargement  of  the  coercion  in-ovisions  one  final  development  of 
Board  doctrine  curtailing  the  free-speech  protections  of  section  8  (c)  is  signifi- 
cant. This  development  made  its  appearance  in  flatter  of  Montgomery  Fair 
Cotnpany  (Case  No.  15-CC-5).  In  that  case  a  trial  examiner  held  that  peaceful 
picketing  of  their  employer's  premises  by  members  of  an  AFL  union  who  refused 
to  Avork  with  nonunion  members  for  an  antilabor  contractor  was  not  protected 
by  either  the  Constitution  or  the  act.  The  trial  examiner  achieved  this  result 
by  insisting  that  the  picketing  was  in  support  of  a  strike  which  itself  was  illegal 
and  that  it  was  not  separable  from  the  strike.  This  ruling  was  made  despite 
the  fact  that  practically  all  the  employees  who  had  been  engaged  in  the  strike  had 
obtained  employment  elsewhere  and  that  the  only  remaining  iiressure  upon  the 
employer  was  a  statement  of  fact  on  the  picket  signs.  This  decision  nuUilies  the 
rights  of  unions  and  their  members  to  exercise  a  basic  right  which  the  Supreme 
Court  has  said  is  essential  to  constitutional  protection. 

The  full  impact  of  the  enlargement  by  the  Board  and  the  office  of  the  general 
counsel  of  theories  of  coercion  cannot  be  properly  appreciated  without  the 
awareness  that  in  many  of  the  cases  discussed  above  injunctions  completely 
halting  the  complalned-of  activity  were  promptly  obtained  by  the  Board.  This 
injunctive  relief  was  obtained  in  Sealright,  in  Klassen  &  Hodgson,  in  Ryan 
Construction,  in  Atlantic  &  Pacific,  in  Montgomery  Fair,  and  in  ITU. 

The  coercion  provisions  of  the  Taft-Hartley  Act  go  far  beyond  creating  the 
basis  for  cease-and  desist  orders  against  unions.  They  provide  a  perfect  frame- 
work, as  I  have  repeatedly  pointed  out,  for  the  creation  of  a  strike-breaking 
technique. 

Finally,  so-called  coercion  through  mass  picket  lines  is  held  to  justify  the 
discharge  of  participants  in  such  activity  by  way  of  a  strained  analogy  to  the 
Fansteel  case  dealing  with  the  sit-down  strike.  Thus,  in  Matter  of  International 
Nickel  Company  (22  LRRM  1006),  in  Matter  of  Dearborn  Glass  Co.,  (22  LRRM 
1284),  and  Matter  of  Socony  Vacuum  Oil  (22  LRRM  1321),  the  Board  justified 
discharges  of  union  members  and  leaders,  on  the  basis  of  such  theories. 

In  short,  the  union  coercion  section  of  the  act  also  undermines!  the  weak 
protections  against  discrimination  which  exist  in  the  act.  The  full  flowering 
of  this  technique  may  be  seen  in  the  account  attached  to  these  remarks  of  the 
oil  workers  strike  in  California  in  which  the  employers,  alerted  to  their 
"rights"  under  the  Taft-Hartley  Act,  have  insisted  upon  wholesale  discharges 
for  alleged  picket-line  misconduct. 

2.  Employer  Free  Speech 

It  does  not  tell  the  whole  story  to  say  that  unions  are  being  enveloped  in 
a  dragnet  theory  of  coercion,  and  that  their  right  freely  to  picket  is  being 
subjected  to  a  phenomenal  injunctive  and  administrative  erosion.  For,  during 
the  very  period  when  this  development  has  occurred  the  Board,  in  processing 
those  cases  against  employers  which  have  their  roots  in  AVagner  Act  complaints, 
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has  displayed  a  contrastingly  tender  regard  for  the  rights  of  employers  to 
freedom  of  speech  and  action.  The  Board  does  not  find  it  difficult,  as  did  the 
trial  examiner  in  the  ^Montiidniery  Fair  case,  to  separate  illegal  conduct  by 
emi)loyers  from  supporting  speeches.  Wiienever  an  employer  commits  an  un- 
fair labor  practice  the  Hoard  refuses  to  permit  his  misconduct  to  deprive  him' 
of  the  free-speech  privilege  with  respect  to  subsequent  speeches  even  though 
the  unfair  hibor  practices  are  grounded  in  tlie  same  antiunion  campaign.  With- 
out any  evidence  of  coercion  whatsoever  the  trial  examiners  of  the  Board  and 
the  general  counsel  have  urged  that  a  possible  fear  of  union  discipline  is 
enough  to  ground  a  charge  of  coercion  against  a  respondent  union  with  respect 
to  its  own  members.  This  eagerness  to  attribute  to  a  relationsliip  an  actual  or 
potential  coercive  trust  is  in  marked  contrast  to  the  ISoard's  complete  disregard 
of  the  enormously  coercive  implications  in  the  employer-employee  relationship. 

From  decisions  of  the  Board  and  the  trial  examiners  in  coiuiection  with 
coercion  and  free  speech  by  employers  and  unions  there  is  emerging  a  dream 
world — a  world  of  fantasy — in  which  tlie  employees  are  continually  victimized 
not  by  their  employers  who  possess  the  power  of  discharge  but  by  their  unions. 
This  strange  double  standard  is  illustrated  by  such  cases  as  Matter  of  Wrought 
Iron  Range  Co.  (Case  No.  14-C-1197),  in  which  the  Board  reversed  the  trial 
examiner  and  found  a  blatant  course  of  antiunion  letters  and  notices  to  be  priv- 
ileged under  the  statute.  Included  in  the  employer's  conduct  on  the  eve  of  a 
representation  election  was  a  representation  that  the  company  was  their  "bar- 
gaining agent;"'  a  warning  to  the  employees  that  election  results  will  "bear 
directly  on  your  welfare  and  the  welfare  of  those  dependent  upon  you;"  that 
"the  company  means  to  win  this  election;"  that  a  defeat  of  the  union  will  be 
"a  vote  of  confidence  in  the  company."  The  Board  even  found  that  the  distribu- 
tion by  foremen  of  letters  urging  employees  to  consider  "their  own  future 
welfare"  and  enclosing  sample  ballots  marked  as  "  'No'  votes  against  tlie  union" 
was  within  the  protective  scope  of  section  8  (c)  of  the  act.  In  short,  the  Board 
has  permitted  the  free-speech  provisions  of  the  act  to  be  exi^anded  to  the  point 
where  the  most  open  interference  in  an  election  which,  after  all,  is  the  primary 
concern  of  his  employees  is  outside  the  scope  of  the  act. 

It  is  important  to  i^oint  out  to  the  committee  precisely  what  is  involved  in  this 
issue  of  employer  free  speech  over  which  so  many  false  claims  have  been  made. 
In  the  first  place,  no  labor  organization  has  ever  denied  that  employers  are 
entitled  to  freedom  of  speech.  This  is  a  riglit  that  is  of  course  guaranteed 
to  all  under  the  first  amenchnent.  but  free(h)m  to  speak  does  not  include  the 
right  to  intimidate,  to  coerce,  to  dominate  employees  through  verbal  acts.  We 
should  bear  in  mind  that  employers  have  consistently  used  the  shield  of  free 
speech  as  a  device  for  interfering  in  employee  self-organization. 

Most  typically,  free  speech  has  been  used  by  employers  to  interfere  in  elections. 
One  would  assume  that  the  question  of  what  bargaining  agency  the  employees 
should  select  should  remain  primarily  a  matter  for  the  employees  to  determine. 
If  labor  organizations  insisted  upon  the  right  to  participate  in  the  selection  of  a 
management  representative  such  claims  would  hardly  be  received  witli  sym- 
pathy. Yet  employers  insist  that  the  right  to  free  speech  furnishes  a  justifica- 
tion not  merely  for  interfering  in  employee  elections  but  even  for  using  speech 
as  a  coercive  device.  Under  the  Wagner  Act  the  Board  did  not  deny  to  employers 
the  right  to  present  views  even  in  connection  with  representation  matters.  At 
times,  the  Board's  tolerance  extended  to  a  dangerous  point  for,  in  many  of  the 
cases  in  which  the  Board  refused  to  set  aside  elections,  employers  liad  actively 
intervened  in  the  elections  in  order  to  influence  the  outcome. 

The  Board's  rules  under  the  Wagner  Act  were  relatively  simple  : 

1.  While  employers  were  permitted  freedom  of  siieech  in  connection  with 
elections  they  were  not  permitted  to  use  their  economic  power  or  physical  facil- 
ities for  the  purpose  of  compelling  employees  to  listen  to  their  propaganda. 

2.  In  evaluating  whether  speeeh  had  reached  the  level  of  an  unfair  labor 
practice  the  Board  necessarily  considered  relevant  the  totality  of  the  employer's 
conduct,  whether  he  had  in  a  context  relevant  to  the  speech  engaged  in  conduct 
which  gave  the  speech  a  sharper  tlirust  than  was  communicated  by  its  literal 
words. 

3.  The  Board  recognized  in  certain  cases  that  speech  could  effectively  and 
improi)er]y  destroy  the  opportunity  of  free  elections  even  if  it  failed  to  con- 
stitute an  unfair  labor  practice. 

The  Taft-Hartley  Act  has,  in  my  opinion,  in  an  overwiielming  numbt^r  of  in- 
stance's frustrated  the  effectiveness  of  Labor  Board  elections  in  providing  the 
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employee  with  an  opportunity  for  a  free  choice  of  bargaining  agent.  This  has 
been  accomplished  throxigh  rulings  under  the  act  which  permit  the  employer 
to  take  complete  liberty  in  the  way  of  propaganda  and  coercion.  The  IJoard 
has  wiped  out  the  captive  audience  doctrine  and  immunized  employer  speech 
even  when  employees  are  compelled  to  listen  to  it.  It  .disregards  the  totality 
of  the  employer's  conduct  and  permits  the  employer  in  an  election  virtually  the 
same  unlimited  scope,  with  the  sole  exception  of  one  case,  Matter  of  General  Shoe 
Corporation  (21  IRRM  1337)  which  it  allows  him  in  an  unfair  labor  practice 
situation. 

In  the  General  Shoe  case  referred  to  above  the  employer  immediately  prior 
to  an  election  sent  a  series  of  letters  to  the  employees  assuring  them  that  they 
would  not  lose  their  jobs  by  failing  to  .ioin  the  union,  pointing  out  that  three 
pay  increases  had  previously  been  given  the  employees  and  that  the  existing 
organizations  in  the  plant  were  for  the  employers'  benefit. 

Subsequently,  the  employer  issued  leaflets,  placed  full-page  advertisements 
in  the  town  newspapers,  issued  a  mimeographed  letter  and,  on  the  day  before 
the  election,  the  president  of  the  company  read  a  prepared  speech  24  or  more 
times  to  small  groups  of  emijloyees  who  were  brought  before  him  in  the  plant  by 
the  foremen  during  working  hours.  In  addition  the  foremen  conducted  personal 
interviews  with  the  employees  in  the  plant  and  at  the  employees'  homes.  The 
literature  which  the  company  circulated  ridiculed  the  imion.  It  urged  that  the 
employees  vote  against  it  because  "(1)  Unions  mean  strikes  and  employees  and 
the  company  lose  money;  (2)  unions  make  workers  dissatisfied  and  unhappy 
workers  do  not  make  good  shoemakers  ;  (3)  unions  penalize  the  better  employees 
by  not  recognizing  merit;  (4)  unions  cost  money  contributed  by  workers  to 
promote  jobs  and  potential  power  for  union  leaders;  and  (5)  unions  set  em- 
ployees and  management  at  war  with  each  other  and  are  thus  bad  for  both. 

The  employees  were  subjected  to  a  barrage  of  further  management  propaganda 
which  accused  the  union  of  causing  trouble  and  predicted  that  it  would  not 
provide  jobs  for  the  men.  The  company  also  issued  a  three-page  pamphlet,  with 
one  page  containing  a  sample  ballot  with  a  sentence  in  large  tyi)e,  "A  vote  of 
no  is  a  vote  of  confidence  in  the  company."  The  prepared  speech  of  the  company 
president  included  the  following  reference  to  the  union  organizer :  "Incidentally, 
this  man  Burke  of  St.  Louis  is  not  I'eally  named  Burke,  but  Berg,  a  Jewish  man 
from  Brooklyn,  N.  Y.  The  union  formed  here  in  Pulaski  would  be  under  his 
jurisdiction." 

After  the  diatribe  the  union  was  defeated  in  the  election.  The  Labor  Board 
rejected  a  finding  by  the  trial  examiner  that  the  conduct  involved  a  violation  of 
the  act  and  found  instead  that  it  was  protected  by  the  free-speech  provisions  of 
the  Taft-Hartley  Act.  The  Board  could  not  help  finding,  however,  that  even 
though  the  conduct  did  not  constitute  an  unfair  labor  practice  the  election  should 
nevertheless  be  set  aside.  Two  Board  members  dissented  from  this  finding  on  the 
ground  that  the  employer's  conduct  was  protected  by  "free  speech."  This  case  is 
now  under  heavy  attack  both  by  employers  and  by  the  joint  committee. 

If  this  employer  did  not  effectively  coerce  his  employees  in  this  case  then 
language  has  no  meaning.  Not  so  long  ago,  in  /.  A.  M.  v.  N.  L.  R.  B.  (311  U.  S. 
72,  78),  the  Supreme  Court  taught  us  that  even  "slight  suggestions  as  to  the 
emplo.ver's  choice  between  unions  may  have  telling  effect  among  men  who  know 
the  consequences  of  incurring  the  employer's  strong  displeasure." 

What  was  involved  here  was  no  slight  suggestion  but  a  systematic  campaign 
to  undermine  the  employees'  will  and  to  corrupt  their  independence.  Yet  the 
Taft-Hartley  Act  requires  that  employers  be  permitted  in  this  fashion  to  take 
over  an  election  with  immunity  from  unfair  labor  practice  charges- 

A  case  which  illustrates  the  operation  in  election  situations  of  the  employer 
free-speech  doctrine  is  Matter  of  Babcox  d  Wilcox  (22  LRRM  1057).  In  this 
case  the  employees  were  required  to  listen  to  speeches  on  four  separate  occasions 
just  before  the  Board  conducted  a  collective  bargaining  election.  On  each  of  the 
four  occasions  employees  on  the  first  and  second  shifts  were  called  to  a  particu- 
lar section  of  the  plant  during  working  hours.  On  each  of  these  occasions  the 
superintendent  of  the  plant  delivered  a  prepared  speech,  obviously  calculated  to 
intimidate  the  employees.  The  Board  nevertheless  held  that  this  speech,  which 
the  trial  examiner  described  as  antiunion  was  protected  by  the  free-speech  pro- 
visions of  the  act.  In  short,  the  Board  has  held  that  the  employer  has  a  right 
to  speak  even  under  circumstances  in  which  he  compels  his  employees  to  listen 
and  that  the  employees  have  been  deprived  by  the  Taft-Hartley  Act  of  the  right 
not  to  listen. 
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In  Matter  of  Mallhwkrodt  Chemical  Works  (22  LRRM  1514) ,  the  plant  manager 
and  the  personnel  director  called  the  employees  in,  one  at  a  time,  and  delivered  to 
each  employee  a  carefully  prepared  statement  attacking  the  union.  There  can  be 
no  question  that  this  statement  was  intended  to  and  did  coerce  the  employees  into 
rejecting  the  union  in  a  Board  election.  The  Board  held,  however,  that  the  state- 
ment was  protected  by  the  tree-speech  provisions  of  the  Taft-Hartley  Act  (despite 
the  fact  that  the  interviews  were  conducted  under  the  most  coercive  circumstances. 
This  case  destroyed  the  underlying  doctrine  of  the  General  Shoe  case  and  leaves 
employees  utterly  defenseless  in  election  situations. 

In  Matter  of  Miihin  i^ixirtu  Co.  (22  LRRM  1817),  the  company  in  connection 
<\-ith  an  election  pointed  out  that  "We  have  the  right  for  good  business  reasons 
to  close  *  *  *  entirely  or  in  part,  at  any  time."  Here  was  a  threat  clearly 
understood  by  the  employees  to  be  a  threat  to  close  the  plant  if  the  election 
favored  tiie  union. 

Yet  XW  Board  likewise  placed  its  blessing  on  this  electioneering. 

In  Mdttrr  of  lloinda  amJ  Diiucli  Paper  Co.  (22  LRRM  1229),  the  employer  as- 
sembled his  employees  and  made  a  speech  containing  the  following  statements: 

"Your  job  and  your  relationship  with  us  is  involved." 

"Our  relations  with  this  xmion  are  bad." 

Supervisors  in  the  plant  made  the  following  statements: 

"Join  the  A.  F.  of  Tj.  or  p  company  union." 

"Be  sure  to  vote  on  the  right  side  of  the  paper." 

In  addition,  tlie  employer  threatened  to  close  down  his  plant.  Yet  the  Board 
found  that  the  act  protected  the  employer  in  this  conduct. 

Tn  Matter  of  Foiitaiuc  Coni^erting  Works  (22  LRRM  1149),  the  employer  sui> 
ported  a  company  union  and  discharged  union  members.  The  Board  found  that 
statements  to  union  men  that  they  "would  be  sorry"  for  bringing  the  union  into 
the  plant,  and  comiTelling  emplo.vees  to  listen  to  a  si>eech  in  the  plant  attacking 
the  union  were  not  coercive  even  in  the  light  of  the  employer's  unfair  labor 
practices. 

In  Matter  of  Atlantic  Stages  (22  LRRM  1242),  the  employer  discriminated 
against  a  large  number  of  union  members.  The  Bo;«rd  found  that  even  in  this 
context  his  questioning  of  employees  as  to  whether  or  not  they  were  union  mem- 
bers was  not  coercive. 

These  are  oniy  a  very  few  of  the  cases  in  which  the  Board  has  given  its 
blessing  to  deliberate  invasions  by  employers  of  the  right  to  freedom  of  organ- 
'zation  ard  of  the  right  to  a  free  choice  of  bargaining  agents.  As  a  result  <  " 
the  Board's  decisions  dealing  with  the  so-called  free-speech  problem  prior  to 
elections  there  has  now  emerged  a  fiiU-dress  employer  technique  for  exposing 
employees  on  the  eve  of  an  election  to  a  variety  of  coercive  harangues  with 
complete  impunity  under  the  statute.  The  employer's  right  of  free  speech  has 
all  but  devoured  the  employees'  right  of  free  choice. 

Tn  the  questionnaires  which  have  been  submitted  to  CIO  unions,  which  I  have 
referred  to  already  in  my  remarks,  there  is  a  remarkable  Tiniformity  of  reac- 
tion in  connertion  with  this  problem  of  employer  free  speech.  The  union  re- 
sponses make  it  clear  that  unless  something  is  done  immediately  elections  will 
be  virtually  valueless  as  an  expression  of  free  choice.  The  free-speech  provi- 
sions of  the  Taft-Hartley  Act  and  their  interpretations  by  the  Board  have  made 
a  shambles  of  sound  principles  for  the  conduct  of  industrial  relations. 

The  experience  of  unions  as  respondents  under  the  act  serves  as  more  than 
a  significant  contrast  to  the  Board's  treatment  of  employers.  What  is  involved 
here  is  more  than  the  fact  that  unions  are  being  treated— in  complete  disregard 
of  industrial  reality — as  the  oppressors  of  the  employees,  both  union  members 
and  nonmenibers.  to  be  curbed  by  administrative  order  and  injunction.  Funda- 
mentally, the  double  standard  which  the  cases  on  coercion  spell  out  means 
that  the  right  to  join  a  union  and  to  engage  in  concerted  activities  has  fallen 
victim  ^o  the  right  not  to  join  a  union  and  not  to  engage  in  such  activities,  that 
the  right  to  organize  is  rapidly  bein^  supplanted  as  an  object  of  Federal  solicitude 
nnd  protection  by  a  yellow-dog  principle  under  which  employer  attacks  on  the 
fundamental  rights  to  form  labor  organizations  and  engage  in  concerted  ac- 
tivities are  endowe<l  with  Federal  sanctions. 

C.    THE    RK^^VAL   OF   GOVKRNMKNT   BY   INJT'XCTION 

The  Taft-Harrley  Ait  contains  provisions  for  three  types  of  injunctions.  Under 
section  10  ( j )  the  Board  lias  discretionary  power  upon  the  i.ssujmte  of  a  complaint 
to  ii|)ply  for  renipoi-ary  relief  or  a  restraining  order.     This  relief  may  be  sought 
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both  against  employers  and  against  labor  organizations,  although  up  until  the 
present  it  has  been  used  almost  exclusively  against  labor  organizations. 

Under  section  10  (1)  of  the  act  the  Board  is  required,  where  reasonable  cause- 
exists  to  believe  that  a  charge  is  true  and  that  a  complaint  should  issue,  to  peti- 
tion a  Federal  court  for  injunctive  relief  (see  Doiids  v.  Teamsters  Local,  75  F. 
Supp.  414).  This  provision  is  directed  exclusively  against  unions  and  imple- 
ments the  unfair  labor  practice  provisions  dealing  with  secondary  boycott  and 
related  matters. 

Under  these  injunctive  provisions,  the  Board  Is  empowered  to  obtain  relief 
pending  the  administrative  disposition  of  the  controversy.  This  means  that  the- 
controversy  may  be  settled  on  the  employer's  terms  by  an  injunction  for  a  pro- 
longed and  indefinite  period,  long  before  the  case  is  determined  by  the  Board. 
This  means  that  in  every  situation  in  which  an  employer  can  induce  the  Board 
or  its  general  counsel  to  obtain  an  injunction  he  has,  for  all  practical  purposes, 
secured  a  legal  short  cut  for  the  attainment  of  his  ends.  It  would  be  a  hardy 
union  indeed  which  could  resume  a  controversy  with  an  employer  after  the  long 
drawn-out  process  which  might  give  rise  to  a  Labor  Board  order  in  its  favor. 
There  have  been  cases  in  which  a  trial  examiner  has  dismissed  a  complaint  and 
where  the  Board  may  possibly  take  the  same  position.  However,  in  some  of  these- 
very  cases,  the  general  counsel  has  obtained  an  injunction  restraining  the  very 
acts  which  have  been  held  not  to  be  illegal.  In  a  case  involving  the  International 
Typographical  Union  the  general  counsel  went  into  court  to  obtain  an  injunction 
to  restrain  acts  which  the  trial  examiner  had  already  held  not  to  be  violative 
of  the  law. 

In  its  applications  for  injunctions,  both  under  section  10  (j)  and  section  10  (1) 
of  the  act,  the  Board  through  its  general  counsel  has  refused  to  permit  the  labor 
organizations  involved  to  defend  themselves  and  insisted  that  the  only  factual 
question  is  whether,  in  the  case  of  section  10  (1) ,  the  Board's  agent  has  reasonable 
cause  to  believe  that  the  charge  is  true  and  that  a  complaint  should  issue  and, 
in  the  case  of  section  10  (j),  it  is  probable  that  the  charges  and  complaint  are 
supportable.  In  other  words,  not  only  has  the  doctrine  of  government  by  injunc- 
tion been  revived  but  it  has  been  revived  in  such  a  form  as  to  be  as  oppressive 
as  possible  in  its  impact  upon  unions. 

We  say  "impact  upon  unions"  advisedly,  for  the  injunctive  provisions  of  the 
law  have  been  invoked  almost  exclusively  against  unions.  The  Board's  figures 
show  that  from  August  22,  1947,  until  the  present,  the  Board  petitioned  for  in- 
junctions in  39  cases.  In  all  of  these  ca.ses  but  two  the  injunctions  were  sought 
against  uiuons.  The  injunctions  obtained  under  this  section  have  been  addressed 
primarily  to  halting  concerted  activities  for  the  maintenance  of  Morking  stand- 
ards. The  scope  of  the  injunctions  may  be  seen  from  such  a  case  as  Le  Baron  v. 
Kern  County  Farm  Union  (22  LRRM  2485),  where  a  Federal  judge,  on  petition- 
of  the  general  counsel,  issued  a  sweeping  injunction  in  an  organizational  strike 
against  three  unions,  enjoining  them  "and  each  of  them,  their  agents,  servants, 
and  employees,  and  all  persons  acting  in  active  concert  or  participation  with 
them  *  *  *  from  the  commission  and  continuation  of  the  acts  and  conduct  set 
forth  above,  acts  in  furtherance  or  support  thereof,  and  like  or  related  acts  or 
conduct,  whose  commission  in  the  future  is  likely  or  may  be  fairly  anticipated 
from  respondents'  acts  and  conduct  in  the  past." 

The  Board  has  petitioned  for  injunctions  under  its  discretionary  powers  in  G 
of  these  39  cases  and  4  of  them  have  been  against  unions. 

The  general  counsel  of  the  Board,  in  his  many  speeches  before  employer  groups 
throughout  the  country,  almost  invariably  points  out  that  it  is  not  his  intention 
to  permit  the  discretionary  injunctive  provisions  to  be  used  except  in  the  most 
unusual  circumstances.  Thus,  in  a  speech  before  the  Indiana  Personnel  Asso- 
ciation, the  general  counsel  stated  : 

"At  this  stage,  however,  I  want  to  warn  you  that  these  disci-etionary  injiuic- 
tions  are  regarded  in  the  office  of  the  general  counsel  with  the  highest  conceivable 
degree  of  respect.  They  represent  one  of  the  most  powerful  weapons  existing 
under  our  system  of  government.  It  is  our  feeling  that  when  Congress  passed 
that  authority  to  this  agency,  it  intended  that  the  power  be  used  most  sparingly 
and  only  in  those  cases  where  the  principle  involved  was  so  glaring,  or  when  the 
segment  of  the  people  involved  was  so  large,  that  the  acts  sought  to  be  enjoined 
could  properly  be  regarded  as  endangering  the  public  welfare  in  a  substantial 
way.  In  short,  it  is  not  our  idea  that  Congress  ever  intended  this  authority  to  be 
utilized  in  matters  involving  local  disputes  ordinarily  to  be  handled  in  the  regiilar 
course  of  the  Board's  proceedings.  The  Taft-Hartley  Act  is  not  a  weapon  placed 
in  the  hands  of  employers  to  abuse  labor  organizations.     It  is  a  medium  for  cur- 
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tailing  and  restraining  abuses  of  employers  and  employees  and  the  public  by  labor 
■organizations,  and  also,  a  medium  for  restraining  abuses  of  emploj^ees  and  labor 
organizations  by  employers  as  well." 

On  another  occasion  he  referred  to  the  "emergency  character"  of  these  in- 
junctive provisions.  Yet  the  office  of  the  general  counsel  has  used  these  in- 
junctive provisions  in  a  most  indiscriminate  fashion.  Thus,  he  sought  an 
injunction  in  a  local  dispute  involving  the  Meat  Cutters'  Union  on  the  west 
■coast.  And,  as  a  part  of  comprehensive  proceedings  against  the  ITU,  he  sought 
an  injunction  against  that  union  in  a  Federal  court  at  Indianapolis.  More  re- 
cently he  has  sou.uht  an  injunction  to  impose  upon  the  mine  workers  the  em- 
ployers' theories  uf  what  constitutes  collective  bargaining  within  the  meaning 
of  the  statute.  We  assert  that  it  is  farcical  for  the  office  of  the  general  counsel 
to  insist  upon  the  special  circumstances  under  which  injunctive  relief  may  be 
afforded  under  section  10  (j)  and  then  to  proceed,  as  he  has,  to  enjoin  the  ITU 
wlios(»  strike  hardly  involves  that  jeopardy  to  the  safety  and  welfare  of  the 
public  wliich  the  general  counsel  insists  is  the  proper  standard  to  be  used  in  a 
lU  (j)  situation. 

Tliere  is,  of  course,  a  third  type  of  statutory  injunction.  This  is  the  injunc- 
tion provided  for  in  .section  2()(;  of  the  act,  the  so-called  national  emergency 
injunction.  This  is  the  provision  of  the  law  which  authorizes  the  Attorney 
■General  to  obtain  an  injunction  to  forestall  a  strike  endangering  the  public 
health  or  safety.  This  provision  is  discussed  in  another  section  of  this  testi- 
mony. 

In  connection  with  the  revival  of  the  injunctive  evil  in  circum.stances  where 
the  Federal  Government  has  been  the  petitioner,  it  is  important  to  bring  to  the 
attention  of  the  committee  that  the  act  has  been  responsible  for  widespread 
issuance  of  injuncions  on  both  the  State  and  the  Federal  level  at  the  instance  of 
private  employers.  "We  are  aware  that  the  legislative  history  of  the  act  makes 
it  clear  that  it  was  not  the  intention  to  give  to  private  employers  new  groimds 
for  obtaining  injunctions,  but  the  plain  fact  is  that  both  directly  and  indirecly 
the  Taft-Hartley  Act  has  produced  an  ever-increasing  number  of  injunctions 
obtained  at  the  instance  of  private  employers.  (See  Fiilford  v.  Smith  CaHnet 
Mfg.  Co.  (Ind.  App.  Ct.),  16  LW  2465;  Simons  v.  Retail  Clerks  Union,  Local  77, 
16  LW  2515;  Alabama  Cartage  Co.  v.  International  Brotherhood  of  Teamsters 
(Alabama  Sup.  Ct. ),  March  24,  1948;  Sa-anton  Broadcasters,  Inc.  v.  A.  C.  A., 
November  7,  1947:  Terminal  Railroad  Association  v.  /.  .1.  M.  (U].  App.  Ct), 
January  26,  1948;  J.  Fred  Schmidt  Packing  Co.  v.  Local  346  (Court  of  Common 
Pleas,  Franklin  County,  Ohio),  Deceml)er  17,  1947;  Dixie  Motor  Coach  v. 
Aniah/amatcd  (D.  C.  Ark.),  21  LRRM  2193). 

The  injunctive  provisions  of  the  Taft-Hartley  Act  have  been  justified  on  the 
ground  that  "after  all"  it  is  only  the  Government  and  not  the  private  employer 
who  is  permitted  to  obtain  the  injunction.  As  I  have  already  indicated  above, 
in  many  State  courts  injunctions  have  been  issued  on  Taft-Hartley  grounds  at 
the  instance  of  the  employer.  But  more  important  is  the  fact  that  the  injunction 
evil  is  not  alleviated  but  is  intensified  when  the  injunction  is  obtained  at  the 
instance  of  the  Government. 

The  entire  histoiy  of  the  injunctive  evil  shows  that  the  intervention  of  the 
Government  made  of  the  injunction  an  even  more  oppressive  weapon.  The 
three  leading  injunction  cases  which  led  to  the  Norris-LaGuardia  Act  were  all 
cases  in  which  the  Government  sought  the  injunction.  (See  Iti  re  Debs,  158  U.  S. 
564;  U.  8.  v.  Fraiik  J.  Hayes  et  al.  (D.  Ind.  November  Term,  1919)  Equity  312, 
unreported;  U.  8.  v.  RaiUtay  Employes  Departtnent,  2<83  Fed.  479  (N.  D.  111.).) 

The  movement  to  eliminate  injunctions  as  a  weapon  in  industrial  conflict  was 
not  merely  a  move  to  deprive  private  employers  of  that  weapon.  So  to  view  it 
would  be  to  ignore  the  entire  character  of  the  struggle  against  injunctions  and 
would  be  to  disregard  some  of  the  most  bitter  pages  of  our  labor  history. 

The  Taft-Hartley  Act  thus  revives  injunctions  in  their  most  oppressive  form. 

D.    RESPOXSIIill.ITY    OF    UNIONS,    AND    OF    EMPLOYEES,    UNDER    THE    TAFT-HARTI>EY    ACT 

In  considering  the  antilabor  impact  and  scope  of  the  Taft-Hartley  Act  we 
cannot  confine  ourselves  merely  to  a  consideration  of  the  manner  in  which  the 
antiunion  sections  of  that  law  have  been  interpreted.  It  is  important  in  ad- 
dition to  take  under  consideration  parallel  interpretations  of  the  Taft-Hartley 
Act  dealing  with  problems  of  agency  and  the  responsibility  of  unions  for  alleged 
illegal  acts. 
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This  problem  has  an  impurtauce  which  goes  beyond  the  problem  of  whether 
unions  should  be  charged  with  responsibility  for  unfair  labor  practices  wliich 
they  have  not  committed.  The  Board  resorts  to  the  same  theory  of  agency  in 
seeking  injunctions  against  unions  as  it  invokes  in  its  unfair  labor  practice 
proceedings.  Thiis  on  the  basis  of  acts  for  which  the  union  may  not  be  fairly 
held  responsible,  the  general  counsel  is  enabled  to  obtain  an  injunction  against 
the  union  itself.  In  other  words,  these  expanded  theories  of  agency  can  and  do 
serve  a  strikebreaking  purpose  by  permitting  injunctions  to  be  directed  against 
the  union  itself. 

Finally,  it  is  important  to  bear  in  mind  that  the  Board's  theories  of  agency 
may  well  lay  the  basis  for  damage  suits  against  the  union  under  section  301 
of  the  act. 

Before  the  passage  of  the  act  unions  were  protected  against  indiscriminate 
imputation  of  liability  by  section  6  of  the  Norris-LaGuardia  Act  whicli  pre- 
vented the  imposition  of  liability  except  upon  clear  proof  of  actual  participation 
in  or  actual  authorization  of  the  acts  involved  or  after  ratification  of  sucli  acts 
where  there  was  actual  knowledge. 

The  need  for  the  Norris-LaGuardia  Act  arose  out  of  the  practice  of  Federal 
courts  to  impose  as  a  theory  of  responsibility  in  labor  cases  the  "illegal  purpose" 
doctrine  which  applied  the  law  of  conspiracy  to  strikes  and  other  union  activi- 
ties— that  is,  the  union  and  each  of  its  members  were  held  responsible  or  liable 
for  each  and  every  act  of  their  associates  on  strike.  (See  Statement  by  Senator 
Walsh,  75  Congressional  Record,  4693 ;  Frankfurter  &  Greene,  the  Labor  Injunc- 
tion, pp.  61,  177-178). 

The  Senate  report  dealing  with  this  provision  of  the  Norris-LaGuardia  Act 
(S.  Rept.  No.  163,  72d  Cong.,  1st  sess.,  pp.  19,  20,  21)  points  out  that  "it  has 
often  occurred  that  employers  themselves  have  secured  the  services  of  detectives, 
who,  under  the  guise  of  labor  men,  have  gained  admission  into  labor  unions. 
When  this  hapi^ens  these  detectives  are  usually  doing  everything  within  their 
power  to  incite  employees  who  are  on  strike  to  commit  acts  of  violence,  and  such 
detectives,  contrary  to  the  definite  instructions  of  labor  union  leaders,  some- 
times commit  unlawful  acts  for  the  considered  and  only  purpose  of  laying  the 
foundation  for  injunctive  process,  for  bringing  discredit  upon  the  union,  and 
making  its  officers  and  members  liable  for  damages." 

The  House  report  likewise  points  out  (H.  Rept.  No.  669.  72d  Cong.,  1st  sess., 
p.  9)  :  "This  section  speaks  for  itself  and  it  is  desirable  because  both  individuals 
and  associations  have  been  held  liable  for  unlawful  acts  of  overzealous  members 
which  acts  were  never  authorized  nor  ratified  by  the  officer  or  association  and 
were  entirely  without  the  scope  of  any  authority  permitted  l>y  the  officer  or 
association  of  the  offending  member." 

Apart  from  the  protections  of  tlie  Norris-LaGuardia  Act.  it  is  accepted  legal 
doctrine  in  this  field  that  in  order  to  hold  a  union  liable  for  a  wrongful  act  of  a 
member  acting  on  its  behalf  it  must  l)e  shown  that  either  the  union  authorized  or 
ratified  the  wrongful  act  or  the  physical  movements  of  the  member  were  subject  to 
the  control  of  the  union. 

It  was  presumably  the  purpose  of  the  agency  provision  of  the  Taft-Hartley 
Act  to  impose  common-law  rules  of  agency  upon  both  employers  and  unions  and 
to  deprive  unions  of  the  important  protections  of  the  Norris-LaGuardia  Act. 
We  believe  that  this  amendment  of  the  act  is  unsound,  unfair  to  unions,  and 
unrealistic.  (See  Cox,  Some  Aspects  of  the  Labor-Management  Relations  Act, 
1947,  51  Harv.  Law  Rev.  1,  at  12-14) . 

Even  the  limited  experience  up  to  this  point  with  the  Taft-Hartley  Act  demon- 
strates quite  clearly  that  all  of  the  old  abuses  in  connection  with  union  responsi- 
bility have  been  reintroduced  into  the  law  in  a  more  dangerous  form  than  ever 
before.  It  is  accurate  to  say  that  the  Taft-Hartley  Act.  as  it  has  been  con- 
strued, makes  a  labor  organization  responsible  for  the  acts  of  its  members  under 
almost  all  circumstances.  Thus,  in  the  Mineworlvers  Injunction  case,  decided 
April  19.  194S,  Judge  Goldsborough  announced  what  he  termed  a  novel  principle 
of  liability  tliat  "a  union  that  is  functioning  must  be  held  responsible  for  the 
mass  action  of  its  members."  In  short,  under  Judge  Goldsborough's  ruling  all 
forms  of  concerted  activities  are  attributable  to  the  union  whether  authorized 
or  not;  whether  repudiated  by  the  union  or  not,  and  whether  ratified  by  the 
imion  or  not.  The  union  becomes  an  insurer  and  must  assume  responsibility 
for  every  act  which,  in  the  opinion  of  the  Federal  judge,  constitutes  the  "mass 
action  of  its  members." 

This  doctrine  is,  however,  not  significantly  broader  than  that  adopted  by  the 
Board's  general  counsel  and  some  of  its  trial  examiners.     In  the  Colonial  Hard- 
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icood  cojic  (No.  5-CB-4),  a  trial  examiner  ruled  that  all  pickets,  whether  union 
members  or  not.  are  agents  of  the  union  for  purposes  of  iniposin.i^  liability  under 
the  act.  The  trial  examiner  stated.  "Sanctioning  of  a  strike  by  a  labor  organi- 
zation's agent,  with  apparent  though  not  actual  authority  to  do  so,  also  makes 
the  i)articipants  In  slrike  activities  (such  as  picketing)  the  subagents  of  the 
labor  organization  in  such  activities.  For  the  actual  or  apparent  sponsorship  of 
a  strike  ity  a  lalxn-  organization  manilVsts  an  invitation  to  all  the  employees, 
wh(»ther  union  mcmlu'rs  or  not.  to  engage  in  such  activities  supporting  the  strike 
as  the  lalior  organization  establishes  or  directs  through  its  actual  or  apparent 
agents.  Participation  by  the  employees  in  these  activities  constitutes  an  accept- 
ance of  the  invitation  with  the  result  that,  upon  the  normal  consensual  principles 
common  to  tiie  law  of  agency  aiul  contract,  they  thereby  become  the  subagents 
of  the  labor  organization  in  the  pai'ticuhir  activities." 

It  was  also  i-uled  by  the  trial  examiner  that  an  international  representative  of 
the  union  through  his  actual  or  apparent  authority  can  in  his  activities  away 
from  the  picket  line  create  "suliagents"  wlu'se  wnuigful  acts  may  bind  the  union. 

It  is  (piire  apparent  th.-it  these  rulings  completely  revive  the  doctrine  that  a 
strike  is  a  conspiracy  which  may  furnish  the  basis  for  imputing  liability  regard- 
less of  authorization  and  ratification.  Not  all  trial  examiners  have  accepted 
the  general  counsel's  dragnet  theories  of  agency — theories  which  would  impose 
practically  absolute  liability  upon  labor  organizations  and  which  would  turn 
the  clock  back  to  the  most  repressive  era  in  our  labor  history. 

In  the  Sunset  Line  &  Twine  case  a  trial  examiner  in  dismissing  the  complaint 
thus  analyzed  and  disposed  of  tlie  general  counsel's  views  with  respect  to  union 
responsibility  under  the  act: 

"As  to  the  responsibility  of  the  respondent  unions,  counsel's  stated  position  in 
summary  is  as  follows :  The  unions  must  be  held  accountable,  as  principals,  for 
the  acts  r)f  their  agents,  and  the  term  'agents'  shall  ))e  construed  to  include  (1) 
ofiicers  of  the  local  and  of  the  international,  and  (2)  pickets.  As  to  bis  defini- 
tion of  'pickets,'  counsel  admits  that  'we  will  have  to  indulge  in  presumptions,' 
but  asks  that  it  cover  (1)  all  persons  carrying  out  functions  normally  associated 
with  peaceful  picketing,  such  as  patrolling  entrances  to  the  plant  regularly, 
carrying  placards  persuading  employees  and  others  not  to  enter  the  plant,  for 
even,  *  *  *  yelling  'scab'  at  strikebreakers;  (2)  all  striking  employees  of 
the  plant  in  question  when  near  plant  property;  and  (3)  fellow  members  of  the 
union  conducting  the  strike,  even  if  not  then  or  ever  employees  of  the  company 
involved,  when  near  plant  property  at  times  when  employees  are  entering  or 
leaving  the  plant  unless  'the  union  *  *  *  denies  that  such  persons  are  their 
pickets.'  Finally,  counsel  maintains,  in  effect,  that  the  respondent  unions  must 
also  be  held  accountable  for  tlie  conduct  of  any  persons  who  are  on  the  street 
while  picketing  is  in  progress,  if  a  union  official  is  also  present  who  (1)  incites 
them  to  engage  in  activities  directed  against  strikebreakers,  or  (2)  not  having 
incited  such  persons,  nevertheless  takes  no  action  to  disavow  responsibility  for 
such  conduct. 

"It  appears  to  the  examiner  that  the  general  counsel,  in  urging  the  foregoing 
'legal  theory'  is  indulging  in  some  presumptions  which,  if  found  valid,  would  not 
only  negate  section  13  of  the  act  but  al.so  would  reduce  to  shambles  the  long- 
established  law  of  agency.  What  group  of  employees  would  have  the  temerity  to 
strike,  for  any  reason,  if  officers  of  their  local  and  national  unions  might  be  held 
in  contempt  of  a  court  decree  because  a  threat  was  uttered  or  violence  committed 
by  anyone  on  a  public  street  where  pickets  were  peaceably  pacing?  And  to 
insist,  as  counsel  apparently  does  in  this  case,  that  the  burden  is  upon  the  union 
to  prove  that  it  does  not  condone  the  acts  of  unidentified  persons  (who  may  be 
autiiorized  pickets  or  agents  provocateurs)  is  to  do  violence  to  a  well-recognized 
principle  of  agency.  Tiffany  on  Agency  states  '*  *  *  it  is  for  the  person 
who  relies  upon  a  ratification  to  show  that  all  material  facts  were  made  known 
to  the  principal  or  else  that  the  circumstances  were  such  as  to  manifest  an 
intention  on  his  part  to  ratify  at  all  events.' 

"And  in  the  Labor  Iniunction.  by  Frankfurter  and  Greene,  '*  *  *  the 
plaintiff  has  the  burden  of  proving  that  all  individual  defendants  are  liable  on 
ordinary  agenc.v  principles.' 

"Under  the  circumstances  of  the  case  at  hand,  ascribing  to  the  union  knowledge 
of  an  act  by  an  unidentified  i)erson  in  a  crowd  of  .300  not  of  its  own  convening, 
on  a  public  street,  merely  because  a  union  official  happened  to  be  present  some- 
where in  the  throng,  and  therefrom  to  infer  union  ratification  of  the  conduct,  in 
the  absence  of  immediate  disavowal,  is  to  ftretch  with  Procrustean  torture  a 
short  inference  to  fit  a  long  theory. 
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"It  would  appear  that  the  general  counsel  is  reasoning  in  reverse  from  the 
'omnibus'  injunction  issued  in  the  Debs  case,  in  1895,  where  'all  other  persons 
whomsoever'  were  enjoined,  and  is  endeavoring  to  attribute  to  certain  local  and 
national  labor  organizations  the  acts  of  'all  other  persons  whomsoever'." 

The  general  counsel's  theory  of  responsibility  which  was  rejected  by  the  trial 
examiner  was  very  hospitably  received  by  a  majority  of  the  Board.  A  majority 
of  the  Board  found  that  the  international  xanion  involved  in  the  case  was  re- 
sponsible for  claimed  acts  of  coercion  and  restraint  committed  by  various  in- 
dividuals during  the  strike  (22  LRRM  1001).  Little  more  appears  in  the  record 
as  a  basis  for  holding  the  international  responsible  except  the  fact  of  affiliation 
with  the  local  involved  in  the  dispute.  However,  the  Board  improvised  a  new 
theory  of  responsibility.  It  held  that  the  international  was  responsible  not  on 
the  basis  of  proof  but  on  the  basis  of  the  pleadings  and  on  the  basis  of  the  fact 
that  the  regional  director  of  the  international  was  present  at  a  picketing  demon- 
stration where  violence  was  said  to  have  occurred  and  did  nothing  about  it. 
There  was  no  proof  that  the  representative  participated  in  tlie  claimed  violence  or 
that  the  regional  director  in  any  way  guided  the  activities  of  the  strikers.  A 
minority  of  the  Board  dissented  and  pointed  out  that  no  proof  existed  that  even 
the  local  was  in  fact  the  agent  of  the  international. 

This  case  represents  a  complete  revival  of  the  doctrine  under  which  labor  or- 
ganizations were  held  responsible  for  the  conduct  of  individuals  who  in  no  way 
were  authorized  to  represent  the  unions. 

In  the  Perry  Norvell  case,  one  trial  examiner  tersely  put  it,  in  commenting 
upon  the  general  counsel's  theories  of  union  responsibility,  "counsel's  theory  as 
stated  here  amounts  to  the  concept  of  a  strike  as  a  conspiracy,  a  concept  which 
has  long  been  obsolete." 

In  its  consideration  of  the  Perry  Norvell  case  the  Board  found  a  labor  organi- 
zation liable  on  the  basis  of  the  acts  of  its  members  without  any  evidence  of 
authority  or  ratification.  Even  the  common-law  rules  of  agency  were  not  met 
and  the  Board  indicated  there,  as  in  the  Sunset  Line  &  Twine  case,  that  having 
found  (on  the  basis  of  no  evidence  at  all)  certain  individuals  to  be  agents  of 
a  labor  organization  it  was  prepared  to  hold  the  organization  responsible  for 
the  acts  of  those  "agents"  even  though  the  labor  organization  may  have  expressly 
forbidden  them  (22  LRRIM  1061). 

In  the  two  decisions  in  which  the  Board  has  dealt  with  the  problems  of  agency 
and  responsibility  it  has  made  the  following  clear : 

(a)  That  it  is  prepared  to  find  agency  on  the  basis  of  mere  membership  in  a 
union  ; 

(6)  That  it  is  prepared  to  impute  to  the  union  responsibility  for  all  acts  of 
the  agent  even  for  those  which  the  union  has  forbidden ;  and 

(c)  That  it  is  prepared  to  conclude  from  little  more  than  the  fact  of  affiliation 
not  only  that  the  local  union  is  responsible  for  the  acts  of  the  "agent"  but  even 
that  the  international  xniion  is  responsible. 

It  is  obvious  that  under  the  standards  of  agency  adopted  under  the  act  there 
is  virtually  no  way  in  which  a  union  in  a  shifting  and  complex  strilve  situation 
can  protect  itself  from  the  imputation  of  liability  for  completely  unauthorized 
acts.  The  door  is  once  more  completely  open  for  the  company  spy  and  provocateur 
to  expose  a  union  to  liability  for  unauthorized  acts. 

It  is  also  important  to  bring  to  the  committee's  attention  the  fact  that  not 
only  has  the  act  produced  outrageous  conceptions  of  union  liability  but  that  the 
problem  of  establishing  liability  has  involved  extensive  and  unnecessary  litiga- 
tion. We  think  that  an  agency  of  the  Federal  Government  charged  with  an 
important  task  of  preserving  industrial  peace  should  have  more  important  things 
to  do  with  its  time  and  money  than  to  conduct  a  trial  to  determine  whether 
a  union  representative  is  responsible  for  some  episode  which  can  be  far  more 
profitably  investigated  by  the  local  authorities. 

In  connection  with  the  issue  of  responsibility,  as  in  other  sections  of  the  act, 
we  find  a  significant  one-sidedness.  Before  the  passage  of  the  Taft-Hartley 
Act  the  Board  had  carefully  evolved  rules  to  determine  employer  responsibility. 
These  rules  rest  not  upon  common-law  rules  of  agency  but  upon  industrial 
relations.  The  Board  recognized  that  imder  modern  conditions  of  industry  the 
very  status  of  a  supervisor  is  such  as  to  convey  management  wishes  to  the  men. 
The  Supreme  Court  upheld  the  Board's  theories  of  employer  responsibility  for 
the  acts  of  supervision  in  many  cases. 

The  Taft-Hartley  Act,  just  as  it  expanded  union  responsibility,  has  curtailed 
employer  responsibility  so  as  to  make  it  easy  for  him  to  violate  the  rights  of  his 
employees.     Under  the  act  as  it  is  now  written,  the  responsibility  of  the  employer 
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for  the  acts  of  the  supervisor,  as  that  term  is  defined  in  the  act,  depends  upon 
technical  questions  of  agency  and  not  upon  industrial  realities.  It  was  pointed 
out  when  the  Taft-Hartley  Act  was  passed  that  this  section  wipes  out  12  years 
of  administrative  and  judicial  interpretation  and  creates  a  device  for  destroying 
unions  through  the  evasion  of  employer  responsibility. 

The  operation  of  the  Taft-Hartley  Act  with  reference  to  employer  responsibility- 
is  seen  in  such  a  ease  as  Matter  of  Larseii  Co.  (22  L.  R.  R.  M.  1210),  where  the 
Board  reversed  a  trial  examiner's  ruling  that  an  employer  was  responsible  for 
the  conduct  of  a  field  agent  and  a  foreman.  The  Board  concluded  "under  the 
circumstances  we  do  not  iind  that  the  conduct  of  either  of  these  employees  was, 
merely  by  reason  of  his  status,  attributable  to  the  respondent,  nor,  upon  the  basis 
of  the  entire  record,  are  we  persuaded  that  the  respondent  authorized  or  ratified 
the  above-described  conduct  of  Klint  and  Williams.  Accordingly  we  are  unable 
to  agree  with  the  trial  examiner  that  the  record  warrants  a  finding  that  the 
respondent  engaged  in  surveillance  of  a  union  meeting  and  thereby  violated  the 
act." 

Contrast  this  with  the  ease  which  the  Board  and  trial  examiners  find  that 
even  employees  are  agents  of  laljor  organizations. 

A  second  means  which  the  Board  has  opened  to  employers  to  escape  responsi- 
bility but  has  apparently  denied  unions  is  the  disavowal  of  the  conduct  involved. 
The  Board  has  indicated  on  the  issue  of  union  responsibility  that  where  an 
agent  acts  within  the  area  of  his  authority,  disavowal  does  not  exculpate  the 
union.  However,  contrast  this  with  such  a  case  as  the  Kinsman  Transit  case 
(22  L.  R.  R.  M.  116.")).  where  the  chief  engineer  on  a  vessel,  10  days  before  an 
election  was  held,  addressed  the  employees  and  told  his  audience  that  one  of  the 
two  contending  labor  organizations  involved  was  the  better  organization,  could 
get  more  wages  and  a  more  favorable  contract,  that  the  company  had  less  trouble 
with  it,  and  that  the  men  might  lose  their  jobs  if  they  voted  for  another  organi- 
zation. In  addition,  several  employees  were  questioned  by  this  official  before  the 
election  as  to  how  they  intended  to  vote.  The  union  against  which  this  campaign 
was  directe<l  pointed  out  that  such  conduct  on  a  vessel  by  a  superior  officer  is 
far  more  coercive  in  effect  than  when  engaged  in  by  an  ordinary  foreman  or  super- 
visor. But,  because  the  employer  had  sent  a  formal  letter  of  disavowal,  the 
Board  refused  to  set  aside  the  election.  This  decision  is  particularly  striking  in 
view  of  one  further  circumstance,  namely,  that  4  hours  prior  to  the  election, 
an  outstanding  adherent  of  the  union  which  was  opposed  by  the  employer  was 
discharged. 

The  expansion  of  concepts  of  union  responsibility  and  the  contraction  of  em- 
ployer responsibility  are  aspects  of  the  statute  which  were  injected  into  the  law 
with  the  conviction  that  it  would  make  many  of  the  provisions  even  more  coercive 
than  they  appeared  to  be.  It  was  to  sections  of  this  type  that  Congressman 
Hartley  had  reference  when  he  said  that  "there  is  more  in  this  law  than  meets 
the  eyes." 

E.    SECONDARY   BOYCOTT 

The  elaborate  and  sweeping  prohibitions  on  secondary  boycott  and  sympathy 
strikes  contained  within  the  act  share  with  the  sections  on  union  security  the 
characteristic  that  they  turn  the  clock  back  to  a  much  earlier  era  in  American 
labor  history  and  they  seek  to  outlaw  rights  and  protections  which  have  been 
long  established.  Prior  to  the  passage  of  the  Clayton  Act  in  1914,  the  anti- 
trust laws  were  used  to  impose  injunctive  and  criminal  penalties  upon  boycotts. 

A  national  protest  led  to  the  enactment  in  1914  of  the  Clayton  Act  which 
declared  that  "labor  of  a  human  being  is  not  a  commodity  or  article  of  commerce. 
It  is  the  purpose  of  this  declaration  to  prohibit  the  application  of  antitrust  laws 
to  secondary  boycott." 

The  courts,  however,  persisted  in  issuing  injunctions  against  secondary  boy- 
cott. Liberal  judges,  such  as  .Justices  Brandeis  and  Holmes  dissented  in  Supreme 
Court  cases  on  the  ground  that  these  activities  were  legitimate  and  should  be 
protected.    What  .Justice  I'.randeis  pointed  out  in  1921  is  even  truer  today : 

"When  centralization  in  the  control  of  business  brought  its  corresponding  cen- 
tralization of  workingmen.  new  facts  had  to  be  appraised.  A  single  employer 
might  *  *  *  threaten  the  standing  of  the  whole  organization  and  the  stand- 
ards of  its  members:  and  when  he  did  so,  the  union,  in  order  to  protect  itself 
would  naturally  refuse  to  work  on  its  products  wherever  found." 

In  19.32  the  Norris-LaGuardia  Act  was  passed  which  outlawed  the  use  of  in- 
junctions in  labor  di.sputes  and  which  made  it  clear  that  such  disputes  were 
protected  against  injunctions  "regardless  of  whether  disputants  stand  in  the 
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approximate  relations  of  employer  and  employee."  It  was  a  specific  purpose  of 
the  Norrls-LaGuardia  Act  to  protect  secondary  boycotts  against  interference  by 
the  courts.    As  President  Truman  made  clear  in  his  message  of  1947 : 

"Not  all  secondary  boycotts  are  unjustified.  We  must  judge  them  on  the  basis 
of  their  objectives.  For  example,  boycotts  intended  to  protect  wage  rates  and 
working  conditions  should  be  distinguished  from  those  in  furtherance  of  juris- 
dictional disputes.  The  structure  of  industry  .sometimes  require  unions,  as  a 
matter  of  self-preservation,  to  extend  the  conflict  beyond  a  particular  employer. 
There  should  be  no  blanket  prohibition  against  boycotts.  The  appropriate  goal 
is  legislation  which  prohibits  secondary  boycotts  in  pursuance  of  unjustifiable 
objectives,  but  does  not  impair  the  union's  right  to  preserve  its  own  existence 
and  the  gains  made  in  genuine  collective  bargaining." 

The  Taft-Hartley  Act  provision  dealing  with  boycott  and  illegal  strike  outlaws 
every  conceivable  type  of  sympathetic  strike  or  boycott.  Even  where  it  is  obvious 
that  employees  have  real  common  interests  to  protect  the  act  outlaws  such  common 
action  and  it  outlaws  such  action  even  against  employers  who  are  cooperating  in 
strikel)reaking. 

Under  the  provisions  of  the  law  employees  are  required  to  work  against  their 
will  and  to  subsidize  with  their  labor  the  attempts  of  other  employers  to  break 
down  the  standards  in  tlieir  industry.  Even  in  the  situation  in  which  the 
secondary  employer  is  organized  by  the  same  xinion  which  is  on  strilvo  against 
the  primary  employer  the  union  members  in  the  second  plant  are  compelled  to 
act  as  strikebreakers  under  this  law  against  a  strike  conducted  by  their  own 
imion.  One  of  the  really  incredible  ways  in  which  this  law  operates  is  to  direct 
its  sanctions  against  workers  maintaining  a  picket  line  in  a  plant  against  which 
they  are  striking  when  such  picket  line  is  respected  by  tlie  employees  of  another 
employer.  If  the  Labor  Board  can  establish  that  a  purpose,  however  remote, 
of  the  picket  line  was  to  turn  away  employees  of  other  employers  the  act  applies. 
See,  for  example,  Mntter  of  Klassen  and  Hodr/son  (case  No.  17-CC-l). 

In  Matter  of  Ryan  Construction  Company  (case  No.  35-CC-7)  a  union  was 
charged  with  unfair  labor  practices  under  section  8  (b)  (4)  (A)  of  the  act  be- 
cause the  em^iloyees  of  a  contractor  (Ryan)  refused  to  cross  a  picket  line  which 
had  been  set  up  by  the  respondent  union  in  a  strike  against  the  Bucyrus-Erie  Co. 
The  office  of  the  general  counsel  maintained  that  the  respondents  violated  the 
boycott  provision  of  the  act  because  they  induced  the  contractor's  employees  to 
"concertedly  refuse  to  perform  services  for  Rvan,  in  order  to  compel  Ryan  to 
cease  doing  business  with  Bucyrus"  and  obtained  an  injunction  on  this  theory 
of  the  law. 

The  pretext  for  the  Taft-Hartley  boycott  provisions  was  the  claimed  need  to 
protect  employers  against  interunion  quarrels  and  jurisdictional  disputes.  How- 
ever, almost  every  one  of  the  boycott  cases  which  has  been  reported  involves 
concerted  activity  against  nonunion  employers  and  for  the  protection  of  living 
standards. 

The  scope  of  the  secondary  boycott  provisions  of  the  act  is  unrivaled  by  even 
the  most  restrictive  State  laws.  To  outlaw,  as  this  statute  does,  a  union's  refusal 
to  process  struck  work  or  to  let  its  members  work  with  nonunion  men  or  its 
publication  that  a  particular  job  is  unfair  betrays  a  fundamental  contempt  for 
the  rights  of  working  men  and  women  and  a  complete  disregard  of  the  realities 
of  industrial  life.  These  broad  provisions  of  the  law  are  implemented  by  a  re- 
quirement of  mandatory  injunctions  which  are  obtained  at  the  instance  of  the 
general  counsel  and  by  a  section  (sec.  303),  making  the  offending  labor  organi- 
zation liable  in  damages  at  the  instance  of  "whoever  shall  be  injured  in  his  busi- 
ness or  property." 

The  provisions  here  discussed  are  strikebreaking  provisions  of  unprecedented 
savagery.  They  require  the  Government  to  obtain  an  injunction  immediately 
forcing  the  employees  to  abandon  strikes  or  picketing  and  sulijecting  the  union 
to  action  in  Federal  court  by  anyone  who  might  even  be  slightly  discommoded  by 
the  prohibited  acts.  The  Taft-Hartley  Act  was  a  colossal  mistake.  But,  in 
the  provisions  dealing  with  secondary  boycotts  and  related  matters  even  the 
sponsors  of  the  Taft-Hartley  Act  overreached  themselves. 

F.    THE   FILING   KEQUIREMENTS 

The  CIO  is  convinced  that  the  filing  requirements  and  in  particular  the  re- 
quirements of  section  9  (h)  dealing  with  affidavits  relating  to  political  beliefs 
of  union  leaders  ai"e  unconstitutional. 

Section  9  (h)  directs  the  Board  to  withhold  from  a  noncomplying  union  the 
remedies  otherwise  available  to  it  imder  the  act  for  the  prevention  and  redress 
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of  unfair  labor  practices  by  employers.  As  to  noncomplying  unions,  employers 
are  once  more  free  to  use  the  repressive  practices  by  which  they  broke  unions 
and  prevented  unionization  in  the  days  before  the  Wagner  Act  was  passed. 
And  there  can  be  no  question  that  employers  have  resorted  to  these  practices  on  a 
widespread  scale. 

Literally,  section  9  (h)  only  prohibits  the  Board  from  acting  upon  charges 
filed  by  noncomplying  unions,  leaving  it  free  to  consider  charges  by  individual 
members  of  such  unions.  However,  even  the  Wagner  Act  gave  the  Board  com- 
plete discretion,  not  subject  to  judicial  review,  as  to  whether  to  act  on  charges. 
By  a  Taft-Hartley  amendment  (sec.  3  (d)),  that  disci'Otion  was  transferred 
from  the  Board  to  the  general  counsel,  whose  dismissal  of  charges  is  now  not 
reviewable  even  by  the  Board. 

It  is  the  general  coimsel's  normal  practice  to  entertain  chai'ges  filed  by  indi- 
viduals alleging  discrimination,  and  presumably  coercion  and  restraint,  but  not 
those  alleging  company  unionism  or  refusal  to  bargain.  However,  even  as  to 
charges  of  the  former  types  the  general  counsel,  sometimes,  if  the  complainant's 
union  is  not  in  compliance,  arbitrarily  refuses  to  issue  a  complaint.  In  such 
cases  the  ground  assigned  for  dismissal  is  that  the  members  were  acting  for  the 
union,  although  it  is  the  individual  who  is  the  primary  victim  of  an  unfair  labor 
practice  of  this  tvpe.  (See  e.  g.,  Matter  of  Times  Square  Stores  Corp.,  79  N.  L. 
R.  B.  No.  50). 

^Moreover,  only  the  union  can  complain  of  an  employer's  refusal  to  bargain  with 
it.  Noncomplying  unions  which  have  for  years  been  the  certified  bargaining 
representatives  in  particular  plants,  are  thus  now  deprived  of  all  legal  remedy 
against  the  employers'  refusal  to  bargain  with  them.  This  effect  of  section  9 
(h)  is  strikingly  illustrated  by  the  cases  of  United  Steelworkers  of  America,  CIO 
v.  N.  L.  R.  B.,  No.  431,  certiorari  granted;  and  Unit-ed  Steelworkers  of  America 
V.  N.  L.  R.  B.  now  pending  decision  in  the  Court  of  Appeals  for  the  First  Circuit. 
In  each  of  those  cases  the  union  had  for  some  years  been  the  certified  bargaining 
representative  in  the  particular  plant  involved;  the  employer  refused  to  bargain 
about  certain  subjects:  the  union  filed  a  charge  with  the  Board;  and,  after  a 
hearing,  the  trial  examiner  Issued  a  report  recommending  that  the  employer  be 
ordered  to  bargain  with  the  union  on  the  issues  in  question.  Each  case  stood 
in  this  posture  when  the  Taft-Hartley  Act  was  passed,  and  in  each  case  the 
Board  then  conditioned  its  order  upon  compliance  by  the  union  with  the  new 
section  9  (h). 

Employers  are  not  forbidden  to  recognize  or  bargain  with  noncomplying  unions ; 
but.  if  the  employer  refuses,  the  union  has  no  legal  remedy  under  the  act.  The 
result  is  that  the  employer,  and  not  the  Government,  decides  whether  the  sanction 
of  nonrecognition  is  to  be  invoked  against  a  noncomplying  union.  For  the 
Government  to  discriminate  against  imions  on  account  of  the  political  and  eco- 
nomic beliefs  of  their  officers  is  bad  enough.  For  it  to  delegate  such  power  to 
employers  is  worse. 

Whether  a  particular  employer  will  decide  to  withdraw  recognition  from  a 
noncomplying  union  will  depend  on  several  considerations.  One  is  whether  he 
can  effectively  alienate  the  support  of  the  union  members  and  others  in  the 
community  from  the  union  on  the  ground  that  the  union  leaders  hold  proscribed 
beliefs.  Attacks  by  employers  upon  unions  and  unionism  for  patriotic  reasons 
are,  of  course,  not  a  novel  phenomenon  in  the  field  of  labor  relations.  The 
recent  longshoremen's  strike  on  the  west  coast  took  place  because  the  employers 
were  induced  by  9(h)  to  believe  that  they  could  successfully  refuse  to  deal  with 
the  existing  leadership  of  the  union.  See  Fortune,  January  1949  (p.  153).  A 
second  factor  which  will  enter  into  the  employer's  consideration  is  whether  the 
economic  .«:trength  of  the  union  is  so  great  as  to  make  it  impracticable  for  him 
to  withdraw  recognition.  For  while  a  iinion  has  no  legal  remedy,  it  still  has 
the  right  to  strike  or  invoke  other  economic  sanctions  not  prohibited  bv  the  Taft- 
Hartley  Act. 

Yet  a  third  factor  which  may  induce  an  employer  to  withdraw  recognition  from 
a  noncomplying  union  is  the  presence  in  the  field  of  a  competing  union  which 
is  more  acceptable  to  the  employer.  The  Board  conducts  its  representation 
elections  in  such  a  fashion  as  to  virtually  insure  the  victory  of  a  complying 
union.  Thus,  an  employer  ran  legally  use  noncompliance  with  section  9  (h) 
indirectly  to  influence  its  employees  to  reject  the  noncomplying  union  and  select 
its  competitor.  That,  of  course,  is  just  what  an  employer  is  forbidden  to  do 
directly  by  .section  8  fa)    (2). 

The  con.sequences  of  noncompliance  with  9  (h)  go  far  beyond  the  loss  of  legal 
remedies  under  the  act.     Unions  which  are  not  in  compliance  with  section  9  (h) 
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are  prohibited  from  entering  into  a  union-shop  contract  with  an  employer.  That 
is  effected  in  this  way  :  The  act,  by  sections  7,  8  (a)  (3),  and  8(b)  (1) ,  prohibits 
the  closed  shop  and  permits  the  union  shop  only  after  the  union  has  won  a  special 
type  of  election  provided  for  in  section  9  (e)  (1)  of  the  act.  And  section  9  (h) 
provides  that  no  such  election  shall  be  conducted  at  the  behest  of  a  noncomplying 
union. 

Not  only  the  union  shop,  but  the  closed  shop,  was  legal  long  before  the  Wagner 
Act.  Indeed,  this  provision  puts  noncomplying  unions  under  a  restraint  to  which 
unions  were  never  before  subjected  by  Federal  legislation.  A  closed  or  union 
shop  is  the  goal  of  every  union.  To  prohibit  the  union  shop  to  noncomplying 
unions,  while  permitting  it  to  complying  imions,  is  to  strike  noncomplying  unions 
a  deadly  blow. 

Section  9  (h)  results  in  the  exclusion  of  noncomplying  unions  from  participa- 
tion in  Board  elections,  and  the  holding  of  these  elections  under  rules  which 
virtually  insure  the  success  of  competing  complying  unions. 

In  a  recent  proceeding  [Matter  of  Woodmark  Industries.  Inc.,  80  N.  L.  R.  B.  No. 
171)  the  Board  certified  a  complying  union  whicli  received  only  15  votes  out  of  a 
total  of  43  cast.  Of  the  remaining  votes,  11  were  for  no  union  and  17  were 
write-in  votes  for  a  noncomplying  union  which  had  theretofore  been  the  bar- 
gaining representative.  The  Board  voided  the  17  write-in  votes  and  certified 
the  complying  union,  which  was  the  only  union  on  the  official  ballot,  on  the 
ground  that  it  won  a  majority  of  the  26  valid  ballots  cast. 

The  write-in  votes  were  not  even  given  the  status  of  Votes  against  the  complying 
union.  If  they  were,  the  Board  declared,  the  noncomplying  union  would  reap 
"an  indirect  benefit  *  *  *  ffrom  a  Board  election)  as  the  result  of  having 
demonstrated  its  strength  in  such  election  and  having  secured  the  defeat  of  a 
complying  labor  organization  properly  participating  therein." 

This  election  strikingly  resembles  those  held  in  the  people's  democracies  of 
eastern  Europe.  Joyfully  accepting  the  mandate  of  the  Eightieth  Congress  to 
stamp  out  political  unorthodoxy  in  unions,  the  Board  reduces  to  a  mockery  the 
constitutional  rights  of  workers  to  form  and  join  labor  organizations  of  their 
own  choosing. 

Section  9  (h)  and  the  financial  filing  requirements  have  encouraged  employers 
to  engage  in  grossly  unfair  labor  practices  against  nonfiling  unions  and  their 
mem.bers.     In  addition,  they  have  made  a  mockery  of  free  elections. 

Moreover,  section  9  (h)  clearly  invades  freedom  of  thought  and  speech  as  well 
as  freedom  of  assembly.  The  section  is  an  insult  to  the  labor  movement  because 
it  seeks  to  impose  improper  pressures  on  workers  in  their  choice  of  leaders. 

The  filing  requirements  have  served  to  endow  the  Board  and  the  general  counsel 
with  extraordinary  powers  of  censorship  over  the  right  of  a  noncomiilying  union 
to  exist  and  over  the  basic  structure  even  of  complying  unions. 

This  is  evident  from  such  cases  as  Matter  of  Lane  Well  (22  LRRM  1114.  1.362), 
and  Matter  of  Prudential  Insuranee  Company  (case  No.  2-RM-70).  In  these 
cases,  although  the  international  union  had  complied  with  the  filing  requirements, 
the  Board  has  insisted  that  local  unions  be  required  to  file  even  if  they  play  no 
part  at  all  in  collective  bargaining  and  are  not  the  bargaining  agency  but  are 
merely  "in  the  picture."  Unquestionably  the  Board  is  using  the  filing  require- 
ments as  a  means  of  forcing  changes  in  the  internal  relations  of  \inions. 

In  the  Prudential  case  the  Board  announced  the  amazing  doctrine  that  the  CIO 
union  there  involved  would  not  be  permitted  to  participate  in  the  election  unless 
each  local  which  contained  employees  of  the  employer  as  well  as  the  international 
complied  with  the  filing  requirements.  In  that  case  it  was  perfectly  clear  that  the 
local  unions  had  nothing  to  do  with  collective  bargaining.  The  decision  imposed 
almost  insuperable  administrative  problems  upon  the  union  involved.  The  in- 
conveniences resulting  from  a  doctrine  that  every  local  union  which  has  members 
who  are  employees  of  the  employer  must  file  financial  returns  as  a  condition  prece- 
dent to  an  election  are  enormous. 

Because  the  filing  requirements  are  a  condition  to  obtaining  elections  and  bar- 
gaining rights,  they  have  imposed  enormous  delays  upon  unions'  efforts  in  these 
directions.  Where  a  labor  organization  has  thousands  of  locals,  whose  activities 
are  not  guided  by  lawyers  endless  delays  result  before  the  technical  rpquirements 
of  the  law  are  fully  satisfied. 

The  requirements  relating  to  the  filing  of  financial  returns  I  believe  are  super- 
fluous. Labor  organizations  are  now  under  a  duty  to  file  and  there  has  been 
no  showing  that  labor  unions  are  financially  irresponsible  or  remiss  in  their  finan- 
cial obligations  to  their  members.  The  present  financial  filing  requirements  are 
so  complex  and  so  technical  that  many  unions  report  that  a  great  deal  of  stafC 
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work  is  required  to  maintain  current  compliance  with  these  requirements.  A 
number  of  international  unions  report  that  it  has  become  necessary  to  assign  a 
staff  representative  to  assist  Ux-al  unicms  in  preparing  financial  statements  for 
filing  which  constitutes  a  tremendous  expense  for  the  unions.  Most  of  the  local 
union  secretaries  are  plant  employees  and  find  it  difficult  to  prepare  these  state- 
ments. 

Finally,  in  connection  with  the  filing  requirements  it  should  be  iiointed  out  that 
not  only  do  labor  cirganizations  now  comply  with  the  filing  requirements  for  tax 
purposes  but  all  CIO  unions  issue  to  their  members  complete  financial  statements 
in  accordance  with  their  constitutions  and  bylaws. 

Like  every  antilabor  development  on  the  Federal  level  tliese  interpretations  of 
the  statute  by  the  Board  have  fttund  an  exaggerated  counterpart  on  the  State  level. 

In  Simons  v.  Local  770,  Retail  Clerks  (21  LRRM  2685)  a  California  court  ruled 
that  a  union  which  has  not  complied  with  the  Taft-Hartley  Act  filing  require- 
ments is  an  "outlaw"  and  may  be  enjoined  from  piclceting  an  employer.  The 
court  ruled  that  such  a  union  which  had  not  submitted  to  the  filing  requirements 
"has  no  legal  standing  to  represent  or  bargain  for  employees  of  any  business  over 
which  the  Board  has  jurisdiction."  This  ruling  is  of  course  contrary  to  the  law 
since  there  is  nothing  in  the  Taft-ILartley  Act  which  justifies  an  employer  in  re- 
fusing to  deal  with  a  nonfiling  union  re]iresenting  a  majority  of  his  employees.  It 
is  significant,  moreover,  that  the  very  court  which  issued  this  decision  permitting 
an  employer  to  obtain  an  injunction  against  a  strilce  or  picketing  by  a  nonfiling 
union  on  the  gi'ound  that  it  is  an  outlaw  under  the  Taft-Hartley  Act  had  previously 
held  that  it  has  no  power  whatsoever  to  enjoin  the  alleged  commission  of  unfair 
labor  practices  under  tlie  Taft-Hartley  Act.  In  other  words,  the  court  saw  fit  to 
rely  upon  the  Taft-Hartley  Act  in  order  to  discriminate  against  the  exercise  of 
rights  by  a  nonfiling  union. 

A  second  case  in  which  the  Taft-Hartley  Act  was  used  in  a  State  court  for 
strikebreaking  purposes  involved  the  Scranton  Broadcasters  and  the  American 
Communications  Association  (21  LRRM  2024)  in  a  strike  which  was  forced  by  an 
employer  through  the  discharge  of  a  union  leader.  A  Pennsylivania  judge 
issued  an  injmiction  against  the  striking  union  on  the  ground,  among  others, 
that  a  union  which  had  not  complied  with  the  Taft-Hartley  Act  could  be  en- 
joined from  striking  for  that  reason  alone.  In  this,  as  in  the  great  majority  of 
cases  in  wliich  employers  have  obtained  injunctions,  the  employed  involved  man- 
ifestly was  determined  to  escape  from  a  bai'gaining  obligation. 

Another  case  in  which  a  State  court  permitted  an  employer  to  flout  his  public 
responsibilities  and  his  bargaining  obligations  involved  the  Smith  Cabinet  Co. 
and  the  United  Furniture  Workers,  CIO  ((Ind.)  77  N.  E.  (2d)  75.5).  In  that 
case  the  employer  refused  to  recognize  a  majority  union  whicli  had  failed  to  qual- 
ify for  certification  under  section  9  (h),  a  Labor  Board  election  having  been 
held  before  the  effective  date  of  the  Taft-Hartley  Act.  The  employer's  refusal 
to  bargain  precipitated  a  strike  and  a  request  by  the  employer  for  injunctive  re- 
lief against  picketing.  Tlie  union  urged  that  the  employer  be  barred  from  ob- 
taining injunctive  relief  on  the  basis  of  a  State  statute  banning  such  relief  to 
employers  failing  to  recognize  the  obligations  imposed  by  law.  An  Indiana 
appellate  court  held  on  IMarch  10,  1948,  that  an  employer  is  free  to  refuse  to 
bargain  with  a  nonfiling  union,  although  it  admitted  that  under  the  Wagner  Act 
the  same  employer  would  have  been  required  to  recognize  the  union  as  the  bar- 
gaining agent  in  the  absence  of  certification. 

These  decisions  are  typical  of  a  growing  number  of  decisions  in  which  em- 
ployers are  using  section  9  (h)  of  the  act  to  defeat  the  statutory  purpose  of  pro- 
moting collective  bargaining  and  to  obtain  a  repudiation  of  established  rules 
with  respect  to  the  statusi  of  collective  bargaining  agencies. 

G.   RESTRICTIONS   ON   THE  RIGHT  TO   STRIKE 

The  Taft-Hartley  Act  outlaws  certain  strikes  because  of  their  purpose.  In 
addition,  even  where  a  strike  is  for  a  purpose  which  is  not  barred  by  the  act, 
certain  serious  prohibitions  and  obstacles  to  tiie  right  to  strike  are  created. 
The.se  include  a  GO-day  strike  notice  provision,  the  "emergency"  strike  provision 
and  a  provision  denying  strikers  the  right  to  vote  in  elections. 

1.  Tihe  60-day  notice  promsions 

The  act  impo.ses  a  requirement  that  no  strike  can  be  held  where  a  collective 
bargaining  agreement  is  in  effect  unless  a  written  notice  is  served  (JO  days  prior 
to  the  time  it  is  proposed  to  terminate  or  modify  the  agreement  and  the  terms 
and  conditions  of  employment  are  continued  in  full  force  and  effect  for  such  60- 
day  period. 
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This  provision  is  so  worded  that  it  is  frequently  impossible  to  know  just  when 
a  notice  is  required  and  when  it  is  not.  No  clear  guide  is  furnished  as  to  whether 
wage-reopening  clauses  and  contract  extensions  are  subject  to  it. 

Moreover,  where  a  union  violates  the  notice  requirement  and  strikes  prior  to 
the  expiration  of  the  60-day  period,  it  can  be  completely  demolished  through  the 
mass  discharge  of  its  members. 

This  is  so  because  the  law  specifically  states  that  an  employee  engaging  in  a 
strike  during  the  60-day  period  loses  his  status  as  an  employee  for  the  purposes 
of  the  act.  The  provisions  of  this  section  in  effect  make  the  entire  future  of  the 
union  turn  upon  whether  it  complies  with  tlie  extremely  ambiguous  language  of 
the  statute.  (See  Graham  v.  Boeing,  22  LRRM  2213,  and  compare  23  LRRM 
1107.)  In  contrast,  if  an  employer  violates  the  notice  provisions,  tlie  sole  sanc- 
tion is  a  Board  cease  and  desist  some  time  in  the  distant  future. 

The  period  prior  to  the  termination  of  an  agreement  is  a  period  which  should 
be  the  most  productive  for  the  purposes  of  collective  bargaining.  This  provision 
of  tlie  law  has  converted  it  into  a  period  during  which  each  side  carefully  watches 
the  other  to  catcli  failures  to  comply  with  any  of  the  technical  notice  require- 
ments imposed  and  to  gain  whatever  advantage  it  can  from  sucli  teclmical  lapse. 

Most  present-day  collective  bargaining  contracts  of  any  major  proportions  con- 
tain a  provision  requiring  a  certain  period  of  notice  and  negotiation  prior  to 
the  termination  date.  Such  a  provision  reflects  the  considered  judgment  of  the 
parties  as  to  how  long  a  period  of  negotiation  is  reasonable  and  necessary. 

The  imposition  by  Congress  of  a  special  notice  provision  in  addition  to  that 
provided  for  in  the  contract  has  had  liarmful  effects  upon  free  collective  bargain- 
ing. The  incentive  to  bona-fide  negotiation  and  settlement  is  substantially 
diminished,  since  the  employer  knows  that  for  at  least  60  days  he  has  a  guaranty 
against  any  strike  action. 

In  addition,  since  there  is  a  legislatively  prescribed  contract  extension  and 
negotiation  period  of  60  days,  the  parties  could  be  expected  in  future  contracts 
to  omit  tlie  provisions  on  the  same  subjects  now  contained  in  their  agreements. 
Such  provisions  would  no  longer  serve  any  function  witli  respect  to  the  commence- 
ment of  negotiations. 

2.  Emergency  strikes 

Section  206  of  the  Taft-Hartley  Act  established  the  procedure  for  dealing  with 
emergency  strikes. 

This  procedure,  which  has  been  applied  in  seven  cases,  has  not  operated  in  the 
public  interest. 

Under  the  procedure  provided  for  in  the  Taft-Hartley  Act,  whenever,  in  the 
opinion  of  the  President,  a  threatened  or  actual  strike  or  lock-out  involving  all 
or  a  substantial  part  of  an  industry,  not  subject  to  the  Railway  Labor  Act,  will 
imperil  the  national  health  or  safety,  the  President  is  authorized  to  appoint  a 
Board  of  Inquiry  to  investigate  the  issues  and  to  make  a  written  report.  Such 
a  I'eport  under  the  statute  includes  a  statement  of  the  facts  but  contains  no 
recommendations.  No  time  limit  is  fixed  in  the  statute  for  the  filing  of  the 
report  or  for  the  functioning  of  tlie  Board  of  Inquiry. 

When  the  President  receives  the  report  of  tlie  Board  of  Inquiry,  but  not  before, 
he  may  instruct  the  Attorney  General  to  seek  an  injunction.  The  court,  upon 
finding  that  the  dispute  affects  all,  or  a  substantial  part,  of  the  industry  and  will 
imperil  national  health  or  safety,  may  enjoin  the  strike  or  lock-out  and  make 
other  orders  deemed  appropriate.  Tlie  Norris-LaGuardia  Act  was  specifically 
made  inapplicable. 

After  an  injunction  is  issued,  the  parties  are  required,  with  the  assistance  of 
the  Mediation  and  Conciliation  Service,  but  without  any  duty  to  accept  the  pro- 
posals of  the  Service,  to  make  an  effort  to  adjust  their  differences. 

After  tlie  injunction  is  issued  the  President  is  requii'ed  to  reconvene  the 
Board  ;  and,  if  the  dispute  is  not  settled  at  the  end  of  a  60-day  period  dating  from 
the  issuance  of  the  injunction,  the  Board  reports  to  the  President  the  current 
position  of  the  parties  and  the  efforts  which  have  been  made  toward  settlement. 
Within  the  next  15  days  the  Board  must  take  a  secret  vote  of  the  employees  as 
to  whether  they  wish  to  accept  tlie  employer's  last  offer.  Five  days  later  the 
Board  must  certify  the  results  of  the  vote  to  the  Attorney  General,  who  then  must 
ask  the  court  to  discharge  the  injunction.    The  motion  must  be  granted. 

Thus,  for  a  period  of  80  days,  employers  receive,  as  a  gift  of  the  statute,  their 
own  terms,  the  forced  labor  of  their  employees. 

Tlie  recent  report  of  the  Federal  Mediation  and  Conciliation  Service  emphasizes 
that   the  injunctive  provisions  of  this  law  have  served   to  stimulate  disputes 
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rather  than  to  promote  settlement  of  them.     As  the  Conciliation  Service  report 
points  out  (at  p.  5t>)  : 

"Indeed,  the  tinal  report  of  tlu>  board  of  infiuiry  in  the  maritime  dispute  in- 
\olving  the  Pacific  coast  lonjishort'men's  union  observed  that  the  employers  and 
unions  in  that  dispute  regarded  the  in.)un(!tion  period  as  a  'warnung  up'  rather 
than  a  'cooling  oil'  period  (p.  27).  National  emergency  disputes  vary  widely 
in  tlieir  facts  and  circumstances,  and  it  is  unlikely  that  any  macliinei-y  can  be 
devised  that  will  guarantee  satisfactory  handling  in  all  situations. 

"One  of  the  conclusions  whi<'h  the  Service  is  undoubtedly  Justilied  in  drawing 
from  its  experience  of  the  last  year  is  that  provision  for  an  SU-day  period  of 
continued  operations,  under  injunctive  order  of  a  court,  tends  to  delay  rather 
than  facilitate  settlement  of  a  disi)ute.  Parties  unable  to  resolve  the  issues 
facing  them  before  a  deadline  date,  when  subject  to  an  injunction  order,  tend  to 
lose  a  sense  of  urgency  and  to  relax  their  elforts  to  reach  a  settlement.  They 
wait  for  the  next  deadline  date  (the  date  of  discharge  of  th(^  injunction)  to 
spur  them  to  renewed  efforts.  In  most  instances,  efforts  of  the  Service  to  en- 
courage the  parties  to  bargain  during  the  injunction  period,  with  a  view  to  early 
settlement,  fall  on  deaf  ears.'' 

In  the  recent  report  of  the  Joint  Committee  on  Labor-IVIanagement  Relations, 
this  eloquent — and.  we  think,  unconscious  tribute — to  the  bankruptcy  of  the 
injunctive  device  appears  in  its  discussion  of  the  atomic-energy  dispute: 

"The  procedures  called  for  by  sections  206  to  210,  inclusive,  ran  their  course. 
In  a  last-offer  ballot,  conducted  by  the  NLRB,  the  employees  voted  by  a  large 
majority  not  to  accept  the  employer's  last  offer.  This  last  offer  took  the  form 
of  a  proposed  contract,  a  copy  of  which  was  distributed  to  each  employee  prior 
t(;  tiie  balloting.  It  was  considered  to  be  the  most  feasible  method  available 
under  the  circumstances,  since  the  dispute  did  not  involve  a  simple  proiwsitiou, 
but  six  major  points  of  dilfercnce  and  nine  of  lesser  importance. 

"The  injunction  was  dismissed  at  the  end  of  80  days.  Immediately  the  parties 
sat  down,  with  the  assistance  of  the  Federal  Mediation  and  Conciliation  Service, 
and  after  52  hours  of  constant  negotiation  agreed  to  a  settlement." 

In  short,  the  parties  did  nothing  while  the  injunction  was  outstanding,  but 
settled  the  dhspute  when  the  injunction  was  dismissed. 

In  its  discussion  of  the  maritime  strike,  the  Joint  Committee's  report  points 
out  that  the  emergency-board  device  likewise  served  to  divert  the  parties  from 
collective  bargaining.    The  report  states  (at  p.  19)  : 

"It  should  be  noted  that,  in  order  to  avert  a  strike  in  this  case,  it  was  neces- 
sary to  invoke  the  procedures  of  the  emergency  provisions  12  days  before  the 
deadline.  During  these  last  12  days  the  parties  were  busy  preparing  for  and 
attending  the  hearings  being  held  by  the  two  panels  of  the  President's  board  of 
inquiry,  instead  of  negotiating  and  trying  to  reacli  a  settlement.  Hence,  negotia- 
tions had  to  cease  at  a  time  when  they  are  traditionally  most  likely  to  produce 
a  settlement." 

The  Joint  Committee  itself  has  to  some  extent  recognized  that  the  emergency 
provisions  of  the  Taft-Hartley  Act  are  unworkable.  It  insists,  however,  that 
the  injunction  provisions  should  be  retained.  We  are  firmly  convinced  that  the 
injunctive  provisions  constitute  the  basic  evil  of  the  measure.  Injunctions  are 
not,  in  our  view,  either  sound  or  effective  ways  of  resolving  labor  disputes.  They 
impose  upon  workers  involuntary  servitude ;  they  encourage  employers  to  re- 
fuse to  bargain,  encouraged  by  their  knowledge  that  for  a  period  of  SO  days  at 
least  they  will  have  the  labor  of  their  employees  at  reduced  rates  and  'with 
governmental  sanction.  While  the  emergency  injunction  provision  may  tem- 
lX)rarily  stop  a  strike,  it  will,  as  it  did  in  the  west-coast  strike,  inevitably  serve  to 
increase  the  resentment  and  determination  of  the  workers  and  thus  to  stimulate  a 
strike.  Emergency  injunctive  provisions  of  the  type  embodied  in  the  Taft-Hartley 
Act  immediately  raise  in  the  mind  of  every  fair-minded  man  one  question:  If 
workers  may  be  required  to  render  service  upon  the  Government's  terms  for  SO 
days,  why  does  not  the  public  interest  require  that  the  employer  be  compelled  to 
maintain  conditions  of  employment  which  would  render  a  strike  unnecessary'? 

The  Tiift-IIartley  Act  involves  compulsion,  and  compulsion  is  a  two-edged 
sword. 

The  Taft-Hartley  injunctive  provisions  make  workers  in  our  basic  industries 
second-class  citizens.  They  are  punished  and  denied  their  rights  precisely  be- 
cause their  services  are  important  to  the  ec'-onomy. 

Becau.se  of  its  prophetic  and  deadly  accuracy,  I  commend  to  your  attention 
the  following  portion  of  the  Presideiu's  message  vetoing  the  Taft-Hartley  Act, 
dealing  with  the  problem  of  emergency  strikes. 
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"This  procedure  would  be  certain  to  do  more  harm  than  good,  and  to  increase 
rather  than  diminisli  widespread  industrial  disturbances.  I  am  convinced  that 
the  country  would  be  in  for  a  bitter  disappointment  if  these  provisions  of  the 
bill  became  law. 

"At  the  outset,  a  board  of  inquiry  would  be  required  to  investigate  the  situation 
thoroughly,  but  woiild  be  specifically  forbidden  to  offer  its  informed  judgment 
concerning  a  reasonable  basis  for  settlement  of  the  dispute.  Such  inquiry,  there- 
fore, would  serve  merely  as  a  sounding  board  to  dramatize  the  respective  posi- 
tions of  the  parties. 

"A  strike  or  lock-out  might  occur  before  the  Board  of  Inquiry  could  make 
its  report,  and  perhaps  even  before  the  Board  could  be  appointed.  The  existence 
of  such  a  strike  or  lock-out  would  hamper  the  Board  in  pursuing  its  inquiry. 
Experience  has  shown  that  fact  finding,  if  it  is  to  be  most  effective  as  a  devir-e 
for  settlement  of  labor  disputes,  sliould  come  before  the  men  leave  their  work, 
not  afterward.  Furthermore,  an  injunction  issued  after  a  strike  has  started 
would  arouse  bitter  resentment  which  would  not  contribute  to  agreement. 

"If  the  dispute  had  not  been  settled  after  GO  days  of  the  waiting  period,  the 
National  Labor  Relations  Board  would  be  required  to  hold  a  separate  election 
of  the  employees  of  each  employer  to  find  out  whether  the  workers  wished  to 
accept  the  employer's  last  offer,  as  stated  by  him.  Our  experience  imder  the 
War  Labor  Disputes  Act  showed  conclusively  that  such  an  election  would  almost 
inevitably  result  in  a  vote  to  reject  the  employer's  offer,  since  such  action  amounts 
to  a  vote  of  confidence  by  the  workers  in  their  bargaining  representatives.  The 
union  would  then  be  reinforced  by  a  dramatic  demonstration,  under  Govern- 
ment auspices,  of  its  strength  for  further  negotiations. 

"After  this  elaborate  procedure,  the  injunction  would  then  have  to  be  dis- 
solved, the  parties  would  be  free  to  fight  out  their  dispute,  and  it  would  be 
mandatory  for  the  President  to  transfer  the  whole  problem  to  the  Congress,  even 
if  it  were  not  in  session.  Thus,  major  economic  disputes  between  employers  and 
their  workers  over  conti'act  tei-ms  might  ultimately  be  thrown  into  the  political 
arena  for  disposition.  One  could  scarcely  devise  a  less  effective  method  for  dis- 
couraging critical  strikes. 

"This  entire  procedure  is  based  upon  the  same  erroneous  assumptions  as  those 
which  underlay  the  strike-vote  provision  of  the  War  Labor  Disputes  Act ;  namely, 
that  strikes  are  called  in  haste  as  the  result  of  inflamed  passions,  and  that  union 
leaders  do  not  represent  the  wishes  of  the  workers.  We  have  learned  by  experi- 
ence, however,  that  strikes  in  the  basic  industries  are  not  called  in  haste,  but 
only  after  long  periods  of  negotiation  and  serious  deliberation  ;  and  that  in  the 
secret-ballot  election  the  workers  almost  always  vote  to  support  their  leaders. 

"Furthermore,  a  fundamental  inequity  runs  through  these  provisions.  The 
bill  provides  for  injunctions  to  prohibit  workers  from  striking,  even  against  terms 
dictated  by  employers  after  contracts  have  expired.  There  is  no  provision  assur- 
ing the  protection  of  the  rights  of  the  employees  during  the  period  they  are  de- 
prived of  the  right  to  protect  themselves  by  economic  action. 

"In  summary,  I  find  that  the  so-called  emergency  procedure  would  lie  ineffec- 
tive. It  would  provide  for  chimsy  and  cumbersome  Government  intervention. 
It  would  avithorize  inequitable  injunctions ;  and  it  would  probably  culminate  in 
a  public  confession  of  failure.  I  cannot  conceive  that  this  procedure  would  aid 
in  the  settlement  of  disputes." 

3.  The  rlfihts  of  strikers 

Properly  classifiable  as  a  serious  interference  with  the  right  to  strike  are  the 
provisions  of  the  law  barring  economic  strikers  from  the  ballot  where  an  elec- 
tion is  sought  during  a  strike.  Under  the  Wagner  Act  practice,  the  Board  recog- 
nized that  economic  strikers  have  an  important  equity  in  the  employment  situa- 
tion which  entitles  them  to  vote  along  with  their  replacements  when  an  election 
takes  place  during  a  strike. 

The  provision  of  the  law  barring  strikers  from  the  ballot,  when  used  together 
with  the  section  permitting  employers  to  petition  for  elctions,  is  a  perfect  strike- 
breaking device.  It  encourages  the  employer  to  provoke  a  strike,  hire  strike- 
breakers, seek  recognition,  and  instigate  a  stacked  election  in  which  the  views 
of  the  strikers  will  not  be  reflected.  This  provision  of  the  law  has  promoted 
the  use  of  strikebreakers  on  a  widespread  scale.  In  the  questionnaires  which 
I  have  submitted  to  CIO  unions  in  a  great  number  of  instances,  it  has  been 
reported  that  the  use  of  professional  strikebreakers  is  on  the  increase. 

An  illustration  of  the  strikebreaking  technique  which  the  statute  makes  pos- 
sible is  provided  by  the  Pipe  Mnrhinerii  Co.  mse  (22  LRRM  1510).  The  em- 
ployer in  that  case  enlisted  strikebreakers  to  replace  his  striking  employees, 
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menibfrs  of  the  International  Association  of  Machinists.  The  strikebreakei's 
promptly  foriuert  an  "independent"  union  and  petitioned  for  an  election.  At 
the  election,  the  Board  ruled  tliat  the  strikers  could  not  vote  and  certitied  the 
petitioninsi'  union.  Thereupon,  since  the  strike  was  a  strike  against  a  certitied 
union  within  tlie  meaninj;;  of  sectii>n  8  (b)  (4)  (C)  of  the  act,  it  became  an 
illegal  strike  subject  not  only  to  a  cease-and-desist  order  but  to  a  mandatory 
injunction  under  .section  10  (1)  of  the  act  as  well  as  a  damage  suit.  The  Pipe 
Macliinery  case  and  experience  in  other  cases  in  which  similar  techniques  have 
been  used  make  it  clear  that  it  is  virtually  impossible  to  prove  that  the  strike- 
breakers, even  where  tiiey  are  professionals,  are  not  permanent  replacements. 
Moreover,  it  is  perfectly  possible  for  the  employer,  employing  a  group  of  strike- 
breakers, to  eliminate  certain  jobs  and  break  down  labor  standards  and  to  elTec- 
tively  claim  that  those  strikers  who  were  not  replaced  maj'  not  be  permitted  to 
vote  on  tlie  claim  that  their  jobs  have  been  "discontinued." 

An  example  of  the  use  of  tlie  same  teclmique,  varied  only  by  the  circumstance 
that  a  single  employee  filed  a  petition  for  decertitication,  is  Matter  of  Solai-  Elec- 
tric Co.  (!;•{  LRRM  108tt). 

Finally,  in  cases  where  the  Board,  in  administering  the  Wagner  Act,  had  rein- 
stated strikers,  the  Board  under  the  Taft-Hartley  Act  has  shown  an  increasing 
unwillingness  to  do  so,  not  only  in  the  case  of  economic  strikers  who  have  not 
been  replaced  (see  Matter  of  National  Grinding  Wheel  Co.,  75  NLRB  905)  but 
also  in  the  case  of  unfair-labor-practice  strikers.  (See  Matter  of  National  Elec- 
tric Products  Corp..  case  No.  (i-C-1147.) 

H.    SUABILITY  or  UNIONS 

Section  301  of  the  Taft-Hartley  Act  authorizes  suits  against  unions  for  breacli 
of  contract,  states  that  labor  organizations  which  are  sued  are  to  be  bound  by 
the  acts  of  their  agents,  and  confers  Federal  jurisdiction  over  such  suits, 
not  only  in  the  district  where  the  organization  has  its  principal  office  but  in  any 
district  which  such  agent  or  representative  is  acting  for  employee  members. 

As  I  have  already  pointed  out.  the  salutary  protections  of  the  Norris-La  Guardia 
Act  are  eliminated  both  for  purposes  of  unfair  labor  practices  and  for  purposes 
of  damage  suits.  We  have  already  seen  that  for  unfair-labor-practice  purposes 
the  Board  has  held  that  even  a  member  of  an  organization  is  an  agent  and  that 
the  acts  of  such  agents  may  bind  not  only  the  local  but  even  the  international. 
It  is  obvious  that  this  damage-suit  provision  is  a  perfect  vehicle  for  mulcting 
a  union  in  damages  not  only  for  activities  of  its  own  agents  but  the  activities 
of  districts,  locals,  joint  boards,  grievance  committeemen,  or  all  those  other 
individuals  Avho  under  the  democratic  structure  of  a  modern  labor  union  may 
be  possil)ly  designated  to  be  its  agent. 

Under  tliis  provision  the  international  treasury  to  which  members  from  all 
parts  of  the  country  contribute  may  be  emptied  because  of  the  irresponsible  acts 
of  a  single  individual  in  a  single  plant. 

One  of  the  ironies  of  this  law  is  that  on  the  one  hand  it  seeks  to  break  down 
union  discipline  and  control  in  the  interests  of  the  freedom  of  the  individual  and 
on  the  otlier  it  imposes  indiscriminate  liabilty  for  acts  committed  in  violation 
of  contract  by  workers  thus  emancipated. 

The  law  has  made  a  novel  contribution  to  strikes.  It  has  precipitated  strikes 
over  a  new  type  of  issue ;  namely,  the  issue  of  union  liability.  Beginning  with 
the  strikes  in  the  automobile  industry  when  the  law  was  just  passed,  there  have 
been  periodic  strikes  in  many  industries  by  unions  in  order  to  protect  them- 
selves against  the  imposition  of  indiscriminate  liability  for  acts  over  which 
they  have  no  control. 

Here  also,  as  in  connection  with  union  security,  some  employers  are  perfectl.v 
willing  to  extend  protection  to  unions  seeking  to  make  the  grievance-arbitration 
machinery  the  execlusive  remedy  for  contract  breach  only  to  be  told  by  lawyers 
that  such  assurances  could  not  be  validly  given  under  the  law. 

The  prf)visions  authorizing  lawsuits  against  unions  in  Federal  coiu'ts  are 
based  upon  the  wholly  unfounded  assumption  that  labor  unions  frequently  breach 
their  agreements,  that  existing  State  sanctions  for  such  breaches  were  inadequate 
and  that  an  additional  Federal  sanction  was  imperatively  needed.  The  recent 
report  of  the  Joint  Committee  on  Labor-Management  Relations  makes  the  point 
that  these  provisions  have  not  been  extensively  used.  Tliis  in  itself  is  a  con- 
fession that  the  section  was  added  not  to  provide  a  needed  remedy  but  merely  to 
harass  unions. 
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The  Joint  Commitete  on  Labor-Management  Relations  apparently  is  unaware 
that  in  a  number  of  strikes  employers  used  or  threatened  to  use  this  provision  as 
a  means  of  forcing;  compliance  by  a  union  with  the  employer's  position  on  a 
contract,  and  in  some  instances  strikes  have  been  prolonged  because  unions 
have  insisted  that  they  would  not  terminate  the  strike  unless  the  employer 
waived  all  claims  under  section  301. 

The  plain  fact  is  that  Taft-Hartley  Federal  court  suits  are  not  brought  primarily 
to  police  violations  of  contract.  Employers  who  desire  to  live  in  good  faith 
with  their  employees  are  completely  aware  that  a  lawsuit  is  a  substitute  for 
sound  industrial  relations,  not  a  means  of  achieving  them.  This  obviously  must 
be  the  case  if  we  are  to  have  satisfactory  labor  relations  in  this  country.  As  one 
authority  has  put  it — 

"It  would  be  unfortunate  if  there  should  develop  any  strong  tendency  to  look 
to  the  Federal  courts  to  settle  questions  concerning  the  interpretation  and  appli- 
cation of  collective-bargaining  agreements.  A  collective  agreement  is  most 
workable  when  it  is  treated  as  a  constitutional  instrument  or  basic  statute 
charging  an  administrative  authority  with  the  day-to-day  application  of  general 
aims.  The  determination  of  disputes  arising  during  this  process  is  more  a  matter 
of  creating  new  law  than  of  construing  the  provisions  of  a  tightly  drawn  docu- 
ment. Few  judges  are  equiped  for  this  task  by  experience  or  insight ;  in  addition, 
they  would  be  hampered  by  the  restrictions  and  delays  of  legal  doctrine  and  court 
procedure.  Wider  voluntary  use  of  arbitration  offers  a  more  promising  method 
of  settling  such  disputes.  *  *  *"  (Cox,  Some  Aspects  of  the  Labor-Manage- 
ment Relations  Act,  1947 ;  51  Harv.  L.  Rev.  1,  274,  305.) 

The  damage-suit  provisions  should  be  deleted  because  they  jeopardize  the 
mature  development  of  the  grievance-arbitration  mechanism.  Moreover,  these 
provisions  place  in  the  hands  of  antilabor  employers  a  means  of  blackmailing 
a  union.  Damage  suits  are  typically  instituted  not  to  make  an  employer  whole 
for  a  claimed  breach  of  contract,  but  to  bleed  a  union  and  to  destroy  its  treasury. 
Because  damage  suits  pose  such  a  tremendous  threat  to  the  very  existence  of  a 
labor  organization,  they  embitter  industrial  relations. 

FLnall.v,  it  is  important  to  point  out  in  connection  with  this  provision  of  the 
law,  that  it  represents  another  one  of  those  opportunistic  enlargements  of  Fed- 
eral jurisdiction  which  have  been  typically  written  into  the  law  for  purely 
antilabor  purposes.  Consider  the  situation.  Of  all  the  conceivable  varieties  of 
breach  of  contract,  breach  of  a  labor  agreement  alone  is  made  a  Federal  subject 
matter  regardless  of  the  fact  that  there  may  not  be  a  Federal  jurisdictional 
amount  or  diversity  of  citizenship. 

It  is  difficult  to  escape  the  conclusion  that  a  somid  dividing  line  between  appro- 
priate areas  of  Federal  and  State  jurisdiction  in  labor  i-elations  has  been  made 
impossible  by  the  essentially  antilabor  character  of  the  act  and  its  administration. 
Thus,  under  the  act,  lip  service  is  paid  to  local  labor-relations  regulati(ms  when 
they  are  more  restrictive  than  even  the  Taft-Hartley  Act.  as  in  the  case  of  section 
14  (b)  dealing  with  union  security.  On  the  other  hand,  where  the  assertion  of 
Federal  jurisdiction  might  contribute  to  a  sound  and  stable  labor  policy,  the  act 
withholds  Federal  jurisdiction,  as  in  the  case  of  section  203  (b)  dealing  with  the 
Conciliation  Service.  This  section  provides  that  "the  Director  and  the  Service 
are  directed  to  avoid  attempting  to  mediate  disputes  which  would  have  only  a 
minor  effect  on  interstate  commerce,  if  State  or  other  conciliation  services  are 
available  to  the  parties."  But  the  tenderness  of  the  act  for  the  rights  of  the 
States  suddenly  disappears  where,  for  example,  the  State  happens  to  extend 
organizational  rights  to  supervisors.     See  section  14  (a). 

I  have  always  had  strong  doubts  as  to  whether  a  breach  of  a  labor  agreement 
can  constitutionally  be  made  a  Federal  subject  matter  regardless  of  the  amount 
involved  or  the  diversity  of  the  citizenship  of  the  parties.  To  this  serious  consti- 
tutional question  should  definitely  be  added  the  objection  that  this  novel  expan- 
sion of  Federal  jurisdiction  is  merely  b?sed  upon  an  attempt  to  harass  unions. 

I.    ONE-SIDED  ADMINISTRATION 

This  act  seeks  to  straddle  conflicting  and  mutually  hostile  concepts.  On  the  one 
hand  it  pays  lip  service  to  the  right  of  employees  to  organize  and  bargain  collec- 
tively. On  the  other  hand,  it  creates  a  new  Federal  "right"  :  namely,  the  right 
not  to  engage  in  union  activity.  This  act  purports  to  create  a  broad  shelter  for 
the  protection  both  of  the  union  man  and  the  antiunion  man.  As  has  been  pointed 
out  many  times  by  experts  in  the  field,  those  aspects  of  the  law  which  purport  to 
protect  the  right  to  self-organization  and  collective  bargaining  can  readily  be 
frustrated  by  the  provisions  in  the  law  protecting  antiunion  activities.     In  short. 


LABOR    RELATIONS  479 

the  two  features  of  the  hiw  cannot  coexist  side  by  side.  Eithei-  we  have  a  Federal 
PmIk-.v  whicli  protects  self-organization  or  we  adopt  a  Fe<leral  ''yellow  dog"  policy 
which  protects  its  opposite.  It  seems  cpiite  clear  from  the  experiences  under  the 
act  on  this  p<,iint  that  the  act  is  dominantly  one  implementing  a  "yellow  dog" 
policy. 

It  is,  therefore,  not  entirely  accurate  to  condemn  the  general  counsel  and  the 
Board  for  their  one-sided  administration  of  the  statute.  The  statute  itself  makes 
one-side<hiess  in  adnunistration  inevitable.  Some  examples  of  one-sided  admin- 
istration follow. 

In  the  group  of  cases  involving  the  International  Typographical  Union,  approx- 
imately 11  days  elapsed  between  the  tiling  of  the  charge  and  the  issuance  of  the 
complaint.  In  the  cour.se  of  the  attack  by  the  office  of  the  general  counsel  on  the 
strike,  complaint  after  complaint  was  issued  against  the  union  in  record  time  and 
precisely  the  same  issues  were  placed  in  protracted  litigation.  This  deluge  of 
complaints  was  buttressed  by  an  injunction.  When  CIO  unions  protested  that 
their  charges  were  not  being  procesSvd,  they  were  informed  that  delays  were 
caused  by  the  fact  that  a  large  part  of  the  general  counsel's  personnel  was 
diverted  into  ITU  litigation  which  became  a  major  project  of  the  general  counsel's 
office. 

In  the  Graphic  Arts  case,  the  filing  employer  enjoyed  the  phenomenal  service 
of  having  a  complaint  issued  on  the  very  day  his  charge  was  filed  against  the  ITU. 
As  a  matter  of  fact,  the  charging  party  in  that  case  received  another  unusual 
boon  to  facilitate  the  disposition  of  his  charge.  The  trial  examiner  involved  was 
summoned  before  this  committee  and  interrogated  about  the  delay  involved  in  the 
issuance  of  his  intermediate  report.  We  know  of  no  case  in  which  a  union  filed  a 
charge  in  which  this  committee  demonstrated  a  similar  solicitude  for  the  rapid 
disposition  of  the  issues. 

In  a  cas^'  in  which  the  Amalgamated  Meat  Cutters  was  the  respondent 
(case  Xo.  21-CB-S),  the  complaint  was  issued  on  the  same  day  that  the  second 
amended  charge  was  filed. 

In  another  luiion  unfair-labor  practice  case  involving  the  Smith  Cabinet 
Co.  and  the  United  Furniture  Workers  of  America  (case  No.  35-CB-3),  a 
charge  which  was  filed  on  November  26,  1947,  gave  rise  to  a  complaint  on 
November  28,  1947,  and  in  a  case  filed  against  the  same  international  union  by 
the  Colonial  Hardwood  Flooring  Co.  (case  No.  5-CB-4),  the  amended  charge 
tiled  on  December  23,  1947,  gave  rise  to  a  complaint  dated  December  24,  1947. 

The  committee  should  bear  in  mind  that  all  of  these  cases  are  not  cases  which 
are  governed  by  the  statutory  requirement  for  priority.  In  the  class  of  cases 
arising  under  section  S  (b)  (4)  (A),  (B),  and  (C),  in  which  the  statute  author- 
izes priority  treatment,  the  general  counsel,  of  course,  is  not  even  permitted  to 
wait  until  the  complaint  issues  but  is  required  to  seek  an  injunction  merely  when 
he  has  reasonable  cause  to  believe  that  a  complaint  would  issue. 

Another  instance  of  the  one-sidedness  of  the  act  and  its  application  occurs 
in  the  field  of  employee  representation.  Under  the  act,  as  under  its  predeces.sor, 
when  a  rival  union  seeks  to  organize  an  already  organized  plant  it  must  make  a 
substantial  showing  that  the  employees  desire  to  change  their  bargaining  repre- 
sentative. The  importance  of  this  rule  is  obvious.  It  promotes  stability  in 
bargaining  relations ;  it  discourages  raiding  and  minimizes  the  holding  of  futile 
elections.  However,  tiiis  requirement  does  not  obtain  when  an  employer  files  a 
IK'tition.  The  employer-petition  .section  of  the  act  provides  that  when  a  labor 
organizati<in  presents  a  claim  to  be  recognized  the  employer  may  file  a  petition 
for  an  election.  The  Board  has  construed  this  requirement  to  impose  no  obliga- 
tion whatsoever  upon  the  employer  to  establish  some  reasonable  basis  for  requir- 
ing the  Board  to  hold  a  new  election.  He  is  not  required  to  show  that  there  have 
been  defections  from  the  bargaining  unit  or  to  overcome  any  presumption  of  the 
continuing  representative  .status  of  the  bargaining  agent.  Under  this  provision, 
as  the  Board  construes  it,  the  employer  has  the  automatic  right  to  force  the 
election  upon  his  employees,  however  foregone  the  result  and  however  clear  the 
fact  that  the  petition  has  been  filed  for  pui'poses  of  creating  a  pretext  not  to 
bai-gain  (tr  for  renewing  an  attack  upon  the  collective-bargaining  representative. 

Very  early  in  the  development  of  rules  for  the  administration  of  the  act,  it 
became  apparent  that  the  act  would  be  administered  in  a  one-sided  way.  An 
indication  of  this  was  the  promulgation  by  the  general  coun.sel,  in  a  directive  to 
his  field  staff,  of  a  rule  that  charges  are  to  be  dismissed  unless  supporting  evi- 
dence is  produced  within  72  hours. 

In  this  directive  the  regional  office  is  instructed  to  adopt  the  following  pro- 
cedure when  a  charge  is  received  : 
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1.  The  person  filing  it  is  required  to  produce  sufficient  affirmative  and  pro- 
bative evidence  to  indicate  a  prima  facie  case. 

2.  Tlie  person  filing  the  charge  is  to  be  required  to  designate  the  witnesses 
through  whom  it  is  expected  the  charges  will  be  proved. 

3.  The  person  filing  the  charge  is  required  to  produce  such  witnesses  at  the 
Board  office  at  a  designated  time  not  more  than  72  hours  after  filing  the  charge. 

4.  In  the  event  of  a  failure  to  produce  such  witness  or  if  the  particular  wit- 
nesses designated  by  the  charging  party  are  unable  to  substantiate  the  charges 
by  competent  evidence,  the  charge  is  to  be  dismissed. 

In  order  to  appreciate  the  effect  of  this  new  directive,  it  is  important  to  recall 
the  former  practice  under  the  Wagner  Act. 

Under  the  former  practice,  the  field  director  of  tlie  Board,  through  its  field  ex- 
aminers, assumed  the  responsibility  of  running  down  charges  once  they  had  been 
filed.  The  old  Board  recognized  that  the  Government  as  part  of  its  duty  in  en- 
forcing the  Wagner  Act  had  the  responsibility  of  investigating  the  substantiating 
charges  which  had  been  filed  with  it.  The  Board  realized  that  a  union  might  have 
a  perfectly  valid  charge  and  still  be  unable  to  substantiate  it  because  of  its  limited 
facilities  for  investigation  and  detection.  The  Board  recognized  that  this  was 
particularly  true  in  connection  with  labor  matters,  since  employers  concealed 
their  violations  of  the  act  in  such  a  clever  manner  that  intensive  and  profes- 
sional investigation  was  required  to  uncover  evidence  of  their  lawbreaking. 

This  ruling,  which  reverses  the  Wagner  Act  practice,  inevitably  produces  two 
results : 

1.  It  makes  the  already  meaningless  labor  protections  of  the  Taft-Hartley 
Act  still  more  meaningless.  When  employers  commit  unfair  labor  practices, 
few  unions  have  the  facilities  to  establish  a  prima  facie  case  within  72  hours 
■or  the  resources  to  produce  witnesses  at  the  Board's  office  and  to  finance  their 
expenses  and  lost  time. 

2.  In  contrast,  employers  are  under  no  such  handicap  when  they  bring  charges 
against  unions.  Employers  are  far  better  equipped  than  unions  to  meet  technical 
requirements  in  the  law  regarding  the  type  of  proof  which  must  be  offered. 

The  inevitable  effect  of  the  ruling  is  to  give  employers  a  justification  for 
reviving  labor  espionage.  An  employer  who  wants  to  destroy  a  union'  can 
justify  his  use  of  labor  spies  on  the  ground  that  he  is  merely  seeking  "evidence" 
of  union  unfair  labor  practice  which  has  to  be  produced  within  72  hours  of  the 
filing  of  his  charge. 

Under  the  Wagner  Act,  the  Board  denied  protection  to  unions  where  the  union 
was  engaged  in  conduct  which  would  force  the  employer  to  violate  the  act,  had 
breached  a  contract  or  engaged  in  activities  which  were  in  contravention  of  some 
other  public  policy.  However,  in  Taft-Hartley  cases  against  unions  decided  by 
the  Board  or  by  trial  examiners  in  which  it  is  perfectly  apparent  that  the  em- 
ployer has  refused  to  deal  with  the  union  without  any  justification  and  that  the 
labor  dispute  arises  out  of  such  a  refusal,  the  examiners  have  not  applied  the 
"clean  hands"  doctrine  to  deny  the  employers  relief  fi-om  pressures  occasioned 
by  their  own  misconduct. 

These  are  but  a  few  of  the  instances  of  one-sided  administration  of  the  act 
which  have  come  to  light  since  its  enactment.  But  the  evils  in  the  administration 
of  the  law  are  inherent  in  its  terms.  Here  are  some  of  the  ways  in  which  the 
law  is  loaded  against  unions  : 

An  employer  charge  of  unlawful  sym-        But  a  union  charge,  no  matter  how 
pathetic  strike  must  be  given  priority    urgent  or  important,  must  await  its  turn 
treatment,  regardless  of  the  number  of    in   the  tedious  processes   of   the  Taft- 
union  unfair  labor  practice  charges  on    Hartley  Board, 
the  docket. 

If  union  members  strike  during  the  But  if  the  employer  locks  out  the 
term  of  the  contract  or  before  the  expi-  union  members  for  the  same  pui"pose,  or 
ration  of  a  60-day  notice,  in  order  to  unilaterally  breaches  the  contract,  he 
change  the  conditions  of  the  contract,  may  only  be  chai-ged  with  an  unfair  la- 
they  may  be  fired  summarily  without  bor  practice — and  much,  much  later  be 
right  to  reinstatement.  told  not  to  do  it  again. 

If  the  NLRB  entertains  a  charge  by  an        But  in  no  kind  of  unfair  labor  prac- 
employer      of      unlawful      sympathetic    tice  charge  by  a  union  is  the  NLRB  re- 
strike,    the    Board    must    seek    an    in-    quired  to  seek  an  injunction, 
junction. 

If  the  tuiion  participates  in  sympa-        But  there  is  no  unfair  labor  practice 
thetic  strikes  or  boycotts  which  are  un-    on  the  part  of  the  employer  which  also 
fair  labor  practices,  the  employer  also    entitles  the  union  to  sue  for  damages, 
may  sue  the  union  for  damages. 
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If,  during  a  strike  for  a  new  contract,  But  all  the  scabs  can  vote, 
the  employer  hires  scabs  and  petitions 
for    an    NLHB     certification    election, 
strikers  are  not  allowed  to  vote. 

In  every  grievance  the  employer  has  But  in  grievances  that  may  be  taken 

the  right  to  press  his  interpretation  of  up  by  individuals,  the  union  has  no  say 

the  contract.  as  to  what  the  contract  means. 

Unions  must  file  full  financial  data  in  But  employers  need  file  no  financial 

order  to  utilize  the  NLRB.  data  in  order  to  utilize  the  Board. 

Union   officers  must   reveal  political  But  emploj'ers  may  keep  their  politi- 

beliefs  and  swear  to  political  affidavits  cal  affiliations  and  opinions  secret  and 

before    their    unions    can    utilize    the  still  retain  full  access  to  the  NLRB. 
Board. 

Union  cases  are  sub.lect  to  periodic  Employers,  however,  are  subject  to  no 

and  continued  delay  while  registration  such  delays, 
and  affidavits  are  brought  up  to  date 
aiuiually    when   new   financial    reports 
are  due. 

The  law  prevents  union  members  from  But  the  law  does  not  prevent  the  em- 
combating  sweatshop  labor  within  their  ployer  from  breaking  down  union  stand- 
own  industry  by  refusing  to  handle  non-  ards  in  his  union  contracts  by  utiliza- 
union  goods.  tion  of  sweatshop  goods,  dealing  with 

sweatshop  employers. 

J.   THE   TAFT-HARTLEY   ACT'S   ADMINISTRATIVE   AND   PROCEDURAL   PROVISIONS 

Bad  as  the  Taft-Hartley  Act's  substantive  provisions  are,  its  administrative 
and  procedural  provisions  are  even  worse.  It  must  be  recognized  at  the  outset 
that  the  administrative  and  procedural  changes  embodied  in  the  Taft-Hartley 
Act  were  not  enacted  in  response  to  any  genuine  need  for  administrative  and 
procedural  reform  of  the  Wagner  Act. 

The  provisions  of  the  Taft-Hartley  Act  providing  for  so-called  separation  of 
functions  eliminating  the  review  section  and  creating,  a  labor  czar  in  the  General 
Counsel's  office  are  the  result  of  a  long  campaign  to  emasculate  labor  legislation 
by  administrative  and  procedural  devices. 

The  changes  in  administration  and  structure  effected  by  the  Taft-Hartley  Act 
are  merely  a  way  of  insuring  that  the  statute  did  not  serve  to  promote  self- 
organization  or  collective  bargaining.  We  should  bear  in  mind  that  these  changes 
were  made  after  the  passage  of  the  Administrative  Procedure  Act  which  applied 
to  all  Government  agencies,  including  the  Board  as  it  was  set  up  under  the 
Wagner  Act. 

The  Administrative  Procedure  Act  was  passed  after  years  of  intensive  study 
and  was  sponsored  by  the  American  Bar  Association.  It  was  preceded  by  a  long 
series  of  investigations  of  procedure,  beginning  with  the  President's  Committee 
on  Administrative  Management  in  1935  and  included  the  report  of  the  Attorney 
General's  Committee  on  Administrative  Procedure  in  1941.  Despite  the  fact 
that  the  administration  of  the  Wagner  Act  conformed  to  the  Administrative 
Procedure  Act  and  to  sound  administration  in  the  field  of  labor  relations,  it  was 
discarded. 

The  administrative  and  procedural  changes  embodied  in  the  Wagner  Act  are 
part  of  a  stock  technique  for  esmasculating  social  legislation.  Whether  the  field 
l)e  price  control,  housing,  communications,  power,  or  farm  benefits,  we  find  that 
the  attack  upon  the  administrative  process  is  the  handmaiden  of  the  attack  upon 
the  substantive  features  of  a  particular  legislation  involved. 

This  attack  seeks  in  the  name  of  curbing  bureaucracy  to  weaken  enforcement 
to  impose  upon  the  statute  an  administration  not  in  accordance  with  its  terms, 
to  insure  delay,  to  provide  for  multiple  lines  of  authority.  From  the  point  of 
view  of  those  bent  upon  weakening  social  welfare  legislation,  this  technique  is 
invaluable  because  it  permits  them  to  accomplish  their  ob.iective  with  a  minimum 
of  difficulty.  It  enables  the  enemies  of  social  welfare  legislation  even  to  pay  lip 
service  to  its  virtues  and  at  the  same  time  to  insure  that  its  beneficial  effect  will 
be  diluted,  if  not  completely  lost. 

Unless  the  administrative  and  procedural  changes  whi(;h  are  embodied  in  the 
Taft-Hartley  Act  are  viewed  as  an  instance  of  the  technique  referred  to  an  analysis 
of  those  changes  cannot  deal  with  fundamentals.  The  two  major  administrative 
changes  which  the  Taft-Hartley  Act  provides  are  (1)  the  creation  of  a  dual 
structure  for  the  administration  of  the  statute,  and  (2)  the  attempted  destruction 
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of  the  institutional  administration  of  the  statute  and  the  substitution  therefor 
of  a  personalized  system  of  adjudication  and  law-making. 

The  dual  administrative  structure  which  makes  of  the  General  Counsel's  office 
an  autonomous  and  separate  entity  has  actually  luade  the  Taft-Hartley  Act  even 
more  oppressive  than  its  literal  provisions. 

The  result  of  the  dual  administrative  structure  created  by  the  Taft-Hartley 
Act  has  been  in  effect  to  provide  for  separate  systems  of  administration  of  two 
contradictory  approaches  in  the  field  of  labor  relations.  As  it  has  worked  out  in 
practice  the  office  of  the  General  Counsel  has  dedicated  itself  to  a  crusade  against 
unions,  to  a  protection  of  the  new  right  to  be  free  not  to  join  a  union,  for  the 
elements  in  the  Taft-Hartley  Act  which  may  aptly  be  termed  the  "yellow-dog" 
elements :  while  the  Board  is  more  closely  identified  with  the  aspects  of  the  Taft- 
Hartley  Act  which  involve  the  pi'otection  of  self-organization  and  collective  bar- 
gaining. Unquestionably,  the  responsibility  of  the  General  Counsel  for  enforcing 
the  act  against  unions  has  conditioned  the  approach  of  the  General  Counsel's 
office  even  to  those  aspects  of  the  statute  which  ai-e  not  antiunion  with  the  result 
that  these  too  receive  a  treatment  which  is  hostile  and  antilabor.  How  could  the 
office  of  the  General  Counsel  which  devoted  its  energies  to  a  unique  crrsade  against 
International  Typographical  ITnion  be  expected  to  be  solicitous  of  the  rights  of 
unions?  As  a  matter  of  fact,  the  record  shows  that  it  was  not  as  solicitous  of 
those  rights.  A  handy  instance  of  this  fact  is  that  of  the  six  injunctions  issued 
under  the  statute  pursuant  to  a  discretionary  power  to  restrain  unfair  labor 
practices,  four  were  obtained  against  unions  and  two  against  employers. 

All  of  the  circumstances  under  which  the  office  of  the  General  Counsel  was 
created  as  a  separate  entity  made  it  inevitable  that  it  became  identified  as 
primarily  an  instrument  for  effectuating  the  many  antiunion  aspects  of  the  Taft- 
Hartley  Act.  Indeed,  the  Hoover  report  on  the  structure  of  the  National  Labor 
Relations  Board  and  its  General  Counsel  concedes  this  fact. 

The  creation  of  a  dual  structure  with  a  separate  General  Counsel's  office 
has  involved  a  further  con.sequence,  namely,  that  this  office  has  become 
extremely  vulnerable  to  congressional  pressure  in  important  areas  of  policy  and 
administration. 

The  evils  of  the  dual  structure  are  particularly  objectionable  in  connection 
with  the  office  of  the  General  Counsel  because  the  Taft-Hartley  Act  makes  of  him 
the  most  powerful  peacetime  Government  official  which  this  coitntry  has  ever 
seen.  In  addition  to  the  General  Counsel's  important  powers  in  connection  with 
injunctions  and  unfair  labor  practices,  the  Board  "turned  over  to  him' — most  un- 
fortunately in  my  opinion — the  power  to  seek  compliance  with  the  Board's  orders, 
the  authority  to  process  petitions  in  representation  cases,  the  authority  to  process 
10  (k)  proceedings,  the  power  to  seek  10  f  j  I  and  10  (1)  injunctions,  and,  finally, 
authority  over  all  personnel  with  certain  limited  exclusions. 

When  this  delegation  is  combined  with  the  General  Counsel's  statutory  author- 
ity it  can  readily  be  seen  that  there  is  simply  too  much  power  over  Federal  labor 
policy  concentrated  in  one  individual.  It  is  a  ridiculous  state  of  affairs,  for  ex- 
ample, that  the  Board  under  the  Taft-Hartley  Act  exerts  no  supervision  over 
field  personnel  and  the  performance  of  representation  functions  for  which  it,  the 
Board,  was  primarily  responsible.  It  is  a  ridiculous  situation  when  appeals 
from  the  General  Coimsel's  refusal  to  issue  a  complaint  are  taken  not  to  the 
Board  but  to  the  General  Counsel's  office.  The  Hoover  Commission  in  its  study 
of  the  administration  of  the  Taft-Hartley  Act  has  pointedly  commented  on  the 
absurdity  of  this  situation.  The  arbitrary,  and  for  all  practical  purposes  un- 
reviewable, power  of  the  General  Counsel  is  even  more  dangerous  because  in 
many  of  the  areas  in  which  the  General  Counsel  has  such  power,  such  as  the 
issuance  of  complaints,  in  the  seeking  of  10  (1)  injunctions  or  in  the  denial  of 
petitions  for  certain  types  of  elections,  the  principles  involved  were  completely 
novel  in  the  sense  that  there  are  very  few  decided  cases  to  serve  as  a  guide  for 
administrative  action. 

One  clear  product  of  the  Taft-Hartley  Act's  tampering  with  the  Wagner  Act's 
administrative  mechanism  has  been  to  erect  a  labor  czar  with  vast  arbitrary 
powers  directed  primarily  against  unions.  A  second  result  of  the  dual  structure 
imposed  upon  the  administration  of  the  act  is  that  it  has  produced  a  dangerous 
inconsistency  in  administration.  For  example,  the  General  Counsel  and  the 
Board  differ  sharply  as  to  what  should  be  the  Board's  jurisdiction.  This  might 
be  harmless  enough  in  ordinary  circumstances  but  it  has  had  the  effect  of  ex- 
tending the  application  of  the  statute  insofar  as  sanctions  against  unions  are  con- 
cerned— the  General  Counsel  is  determined  to  "protect"  the  small-business  man 
from  union  unfair  labor  practices  no  matter  how  much  it  strains  Federal  policy — 
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since  the  General  Connsel  administers  the  union  unfair  labor  practice  provisions 
of  the  law,  but  restricting  the  representation  features  of  the  statute,  an  area  in 
which,  of  course,  the  Board  possesses  the  ultimate  autliority. 

Thus,  tlie  same  union  in  tiie  same  situation  may  lind  itself  unable  to  obtain  an 
election  because  the  lioard  does  not  wish  to  exercise  jurisdiction  but  may  never- 
theless become  the  object  of  an  unfair  labor  practice  complaint  and  injunction 
because  the  General  Counsel  decides  that  he  must  exercise  jurisdiction.  It  is  no 
answer  to  say  that  ultimately  the  Board  may  decide  in  tlie  unfair  labor  practice 
case  that  jurisdiction  should  not  have  been  exercised.  This  is  so  because  the 
effect  of  an  injunction  obtained  upon  the  General  Counsel's  view  of  jurisdiction 
cannot  be  cured  by  the  Board's  ultimate  disposal  of  the  complaint.  Thus,  in  the 
Sealright  (case  No.  21-CC-B)  and  other  cases  the  trial  examiners  have  dis- 
missed tiie  complaint  after  the  General  Counsel  has  not  only  issued  a  complaint 
but  has  obtained  an  injunction  under  10  (j)  of  the  statute.  It  is  small  comfort 
that  under  the  rules  the  General  Counsel's  office  brings  tlie  trial  examiner's  action 
to  the  attention  of  the  judge.  What  union  can  effectively  resume  activity  ulti- 
mately found  by  the  trial  examiner  to  be  legitimate  while  suffering  for  a  period 
of  months  under  the  illegally  obtained  injunction? 

This  adnunistrative  bifurcation  has  produced  other  strange  results.  Thus,  in 
the  Tn«e.st  i<quare  case  (22  LLRM  1373)  an  employer  replaced  strikers  who  tiled 
unfair  labor  practice  charges.  No  question  can  exist  that  the  charges  were 
well  based.  The  General  Counsel  refused  to  process  those  charges,  not  because 
they  lacked  merit  but  because  he  insisted  that  the  charges  were  filed  by  in- 
dividuals who  were  "fronting"  for  a  nonconiplying  luiion.  The  striking  union  chal- 
lenged the  votes  of  the  strikebreakers.  The  Board  held  that  since  the  General 
Counsel  had  refused  to  process  the  charges  the  strike  must  be  held  to  be  an  eco- 
nomic strike  and  that  the  men  must  be  regarded  as  economic  strikers,  subject  to 
replacement  and  so  unable  to  vote.  In  short,  the  Board  was  forced  to  decide 
that  a  nonrepresentative  choice  was  a  bargaining  agent  and  that  an  employer 
was  fi-pe  in  ef-'e ct  to  choose  his  own  bargaining  agent  because  the  General  Counsel 
had  refused  to  process  unfair  labor  practice  charges. 

In  a  second  case,  the  Kiii.snian  Transit  mac  (22  LRRIM  1165),  an  employer  dis- 
charged an  active  union  mnn  4  hours  before  an  election.  The  union  objected 
to  the  election  on  this  ground.  The  Board  held  that  since  the  General  Counsel 
had  refused  to  proceed  on  the  charges  the  election  must  be  presumed  to  ha^ie 
been  conducted  free  of  coercive  influences. 

One  of  tlie  greatest  evils  which  has  been  produced  by  the  dual  structure  is 
the  fact  that  all  important  settlement  functions  are  being  endangered  because 
a  legal  official  and  his  personnel  rather  than  the  Board  and  its  personnel  are 
clmrgcd  with  this  duty. 

Another  result  of  the  dual  administrative  structure  has  been  the  fact  that 
it  has  reduced  the  Board's  prestige  and  general  importance  to  that  of  the  lowest 
of  any  Federal  labor  agency.  While  the  General  Counsel  has  assumed  a  mo- 
nopoly in  the  administration  and  interpretation  of  Federal  policy,  the  Board's 
role  has  rapidly  shrunk.  This  has  been  accomplished  both  by  the  statute  and 
by  thf  Hoard's  own  voluntary  abdication  of  duties. 

It  should  be  pointed  out,  moreover,  that  the  Board's  diminished  role  is  even 
less  than  would  appear.  For  example,  the  fact  that  it  is  the  office  of  the  General 
Counsel  and  his  personnel  which  has  authority  in  the  first  instance  to  receive 
and  process  all  petitions  in  representation  cases  considerably  reduces  the 
meaning  and  effectiveness  of  the  Board's  right  to  act  on  appeals  from  a  refusal 
to  issue  a  notice  of  hearing,  from  a  dismissal  of  a  petition,  from  procedural 
matters  arising  after  hearings.  This  is  so  because  the  denial  of  a  petition  in 
the  first  instance  or  the  refusal  to  issue  a  notice  of  hearing  can  decisively 
influence  a  labor  situation  and  frequently  does. 

Similarl.v.  the  Board's  authority  to  determine  unfair  labor  practice  cases  is 
an  isolated  island  in  a  sea  of  power  dominated  by  the  General  Counsel.  Thus, 
it  is  the  Genei'al  Connsel  and  not  the  Board  who  has  final  authority  to  deter- 
mine wheth(>r  a  complaint  shall  issue.  It  is  the  General  Counsel  and  not  the 
Board  who  determines  whether,  as  ancillary  to  the  complaint,  a  10  (j)  or 
10  (1)  injunction  should  be  obtained.  And  even  after  the  Board  has  decided  the 
unfair  labor  practice  case  it  is  the  General  Counsel  and  not  the  Board  who 
determines  whether  or  not  and  under  what  circumstances  to  enter  upon  the 
decisive  enforcement  stage. 

Moreover,  it  should  be  borne  in  mind  that  the  Board's  so-called  ultimate  au- 
thority in  connection  with  representation  puroceedings  is  largely  illusory.  A 
certification  in  itself  carries  no  binding  effect.     And  an  emplo.yer's  failure  to 


484  LABOR    RELATIONS 

yield  to  it  gives  rise  to  an  unfair  labor  practice  proceeding,  in  wliicli  of  course 
the  General  Coiinsel's  autliority  is  dominant. 

The  decline  of  the  Board  under  the  new  statutory  structui'e  is  of  course  no 
accident.  Since  tlie  Board  was  identified  with  the  enforcement  of  tlie  Wagner 
Act  it  became  necessary  for  Congress  to  devise  some  administrative  apparatus 
for  rendering  it  powerless  and  as  an  insurance  that  an  antilabor  statute  would 
re<'eive  an  antilabor  administration. 

In  the  name  of  an  object  ire  of  separating  Board  functions  the  act  has  destroyed 
the  Board  as  a  cohesive  labor  agency,  has  reduced  its  prestige  and  has  invested 
the  ofhce  of  the  General  Counsel,  fundamentally  a  prosecutive  and  investigative 
office,  with  a  monopoly  of  effective  power  in  the  administration  of  the  statute. 

But  the  impairment  of  the  prestige  and  effectiveness  of  the  Board  does  not 
result  only  from  the  curtailment  of  its  functions.  The  manner  in  which  the 
subordinated  Board  is  made  to  operate  under  the  new  statute  further  contributes 
to  its  weakness. 

It  was  the  purpose  of  the  Taft-Hartley  Act  to  make  the  Board  operate  like 
a  court.  This  objective  the  statute  seeks  to  achieve  by  abolishing  the  review 
section  which  existed  under  the  old  Board  and  sulistituting  in  its  place  a 
system  of  legal  assistants,  each  attached  to  one  of  the  members  of  an  aug- 
mented Board  of  five  members,  by  reducing  or  eliminating  delegation  entirely 
and  by  wiping  out  economic  analysts  as  a  structural  arm  of  the  agency.  Serious 
study  of  the  problem  has  convinced  me  that  personalized  administration  in 
the  labor  field  is  dangerous  and  unwise. 

In  the  first  place,  when  we  deal  with  unfair  labor  practices  we  deal  with  a 
type  of  misconduct  which  is  predictable  and  I'ecurrent  to  an  amazing  extent. 
Certain  types  of  union  activities  give  rise  to  certain  types  of  employer  reac- 
tions. Unfair  labor  practices  fall  into  stock  patterns  which  must  be  evaluated 
in  an  institutional  way. 

It  is  both  inefficient  and  fruitless  to  impose  personal  administration  in  an 
area  in  which  a  body  of  administrative  adjudication  so  readily  evolves  about 
standard  types  of  conduct. 

In  the  second  place,  personalized  administration  tends  to  strip  the  agency 
involved  of  its  public  character  and  instead  make  of  its  adjudications  a  prod- 
uct— and  frequently  a  compromise  product — of  clashing  private  interests.  In- 
stead of  a  group  of  Board  members  dedicated  to  the  public  interest  and  objectively 
matching  fact  situations  against  expertly  evolved  bodies  of  doctrine  we  find 
a  Boai-d  consisting  of  an  emplo.ver  member,  a  union  member,  a  public  member, 
etc..  examining  cases  from  the  point  of  view  of  a  particular  interest  and  reaching 
a  result  which  may  or  may  not  coincide  with  the  public  interest. 

In  the  third  place,  this  so-called  insistence  on  personalized  administration 
sacrifices  the  greatest  single  contribution  of  administrative  approach,  namely, 
the  expertise  which  an  administrative  agency  develops.  The  locus  of  this  exper- 
tise must  of  necessity  be  the  staff  which  is  educated  by  and  in  turn  educates  the 
Board  members. 

In  the  fourth  place,  personalized  administration  means  delay,  long  and 
unnecessary  delay,  delay  which  is  fatal  to  the  effective  administration  of  a 
labor  statute. 

In  the  fifth  place,  personalized  administration  means  that  the  statute  as  a 
rule  of  conduct,  as  the  sum  of  a  series  of  decided  and  well  understood  cases  never 
becomes  established  as  the  law  of  industrial  life.  Every  lawyer  is  sure  that  he 
can  convince  a  majority  of  the  Board  members  that  his  case  is  different.  Every 
employer  is  encouraged  in  his  transgressions  in  the  hope  that  he  can  sway  the 
Board  members.  An  employer  bent  on  violating  the  law  weighs  his  chances  not 
against  the  law  itself  but  against  the  possible  reaction  of  some  Board  member. 

Finally,  personalized  administration  means  opening  the  door  to  personalized 
pressure,  particularly  from  Congress.  It  means  stripping  an  agency  of  the  means 
of  insulating  itself  from  outside  presures  and  injecting  into  the  decision-making 
process  considerations  which  are  hostile  to  fair  adjudicaton. 

The  result  of  the  attempt  to  convert  an  administrative  agency  into  a  collection 
of  five  judges  has  been  in  effect  to  provide  a  statute  with  five  built-in  bottlenecks. 
The  analogy  to  a  judge  is  obviously  strained  when  each  Board  member  has  15 
assistants  and  a  chief  legal  assistant.  What  the  Act  needs  is  administrative 
procedures ;  it  needs  effective  staff  work ;  it  needs  a  review  section :  it  needs  the 
power  to  delegate  functions  to  the  regional  director  in  representation  cases  and  to 
the  trial  examiner  in  unfair  labor  practice  cases ;  it  needs  to  function  as  a  team. 
In  short,  it  needs  the  administrative  structure  and  orientation  which  the  Taft- 
Hartley  Act  has  taken  away  from  it. 
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A  recent  statement,  Major  Issues  in  National  Labor  Policy,  summarizing  a 
forthcoming  book  by  Dr.  Harry  A.  JMillis.  former  chairman  of  the  National  Labor 
Relations  Board,  and  Emily  Clark  Brown,  professor  of  economics  at  Vassar 
College,  admirably  sums  up  the  fatal  defects  in  the  Taft-Hartley  administrative 
structure. 

"Separation  of  Functions  under  the  Wagner  Act 

'•Our  detailed  study  of  experience  under  the  1935  act  convinced  us  that  the 
NLRB  had  largely  solved  the  problem  of  combining  proper  separation  of  functions 
with  needed  unified  control  of  policy.  Over  the  years  it  had  increased  its  delega- 
tion of  authority  and  its  own  separation,  as  the  d£cision-making  body,  from  the 
earlier  functions  of  investigating  and  prosecuting  cases.  There  were  already 
under  the  Wagner  Act  three  practically  separate  parts  of  the  agency:  (1)  those 
members  of  tlie  staff  who  investigated,  handled  the  great  bulk  of  cases  informally, 
administered  the  determination  of  representation  questions  in  the  field,  and 
prosecuted  the  complaint  cases  requiring  formal  action;  (2)  the  trial  exam- 
iners who  heard  cases;  and  (3)  the  Board  itself  who  with  the  assistance  of 
review  attorneys  decided  the  formal  cases.  Yet  the  Board  was  able  to  maintain 
the  unity  of  policy  wliich  resulted  in  its  very  successful  record  for  informal 
settlements,  what  the  Attorney  General's  committee  called  'the  lifeblood  of 
the  administrative  process'. 

"And  over  the  years  it  had  an  unusual  success  among  the  Federal  administra- 
tive agencies  in  obtaining  approval  from  the  courts  of  its  procedures  and  its 
policies.  The  machinery  itself  seemed  to  provide  adequate  safeguards  for  the 
integrity  of  the  quasi-judicial  process.  The  Board  had  developed  over  the  years 
effective  methods  of  selection,  training,  ad  supervision  of  stalT,  and  had  estab- 
lished standards  of  procedure,  properly  centralized  control  of  policy  and  decen- 
tralizatio  of  administration.  All  of  this  went  far  toward  providing  eflScient  and 
fair  administration  in  this  complex  and  difficult  field. 

"Separation  of  functions  under  the  Taft-Hartley  Act 

"The  Taft-Hartley  Act,  on  the  other  hand,  with  its  rigid  prescriptions  as  to 
administration  and  its  division  of  authority  between  the  Board  and  the 
general  counsel,  made  it  very  much  more  difficult,  if  not  impossible,  to  provide 
as  efficient  and  fair  an  administration  as  had  been  the  fact  befoi'e.  The  increase 
in  the  number  of  Board  members  and  authorization  for  iise  of  a  panel  system 
in  making  decisions  were  on  the  whole  advantageous.  Freeing  the  Board  of 
some  administrative  detail  also  was  helpful,  though  this  could  and  probably 
should  have  bee  done  before  by  the  Board  itself.  But  w-e  can  find  no  gain  from 
the  division  of  authority  between  the  Board  and  the  general  counsel. 

"A  major  difficulty  in  administration  under  the  1947  act  arises  from  the  final 
aurluirity  of  the  general  counsel,  subject  to  no  appeal  to  the  Board,  to  dismiss 
or  to  decide  to  prosecute  charges  of  unfair  labor  practices.  While  the  Board 
is  ultimately  responsible,  subject  to  review  by  the  courts,  for  the  interpretation 
of  the  act,  administrative  decisions  at  an  early  stage  are  often  crucial  for  the 
parties  in  particular  cases.  The  result  is  that  a  case  may  be  handled  early  on  a 
theory  which  the  Board  itself  will  later  reject.  But  the  early  action  may  have 
been  conclusive  as  far  as  those  parties  are  concerned.  Reversal  by  the  Board 
perhaps  a  year  later  cannot  undo  the  effect  of  the  earlier  action.'  Delay  in 
establishing  policies  and  sometimes  injustice  to  the  parties  is  an  almost  inevitable 
result.  (Ml  the  otlier  hand,  if  the  Board  is  free  to  consider  matters  of  policy 
involved  in  the  decision  to  process  or  to  dismiss  a  case  at  an  early  stage,  without 
considering  the  details  of  fact  in  the  particular  case,  it  can  avoid  the  waste  anc/ 
possible  injustice  of  early  decisions  on  basic  policy  which  may  later  be  reversed. 

"Differences  of  opinion  between  the  Board  and  the  general  counsel  as  to  the 
extent  to  which  the  Board  should  assert  jurisdiction  over  enterprises  heretofore 
considered  essentially  local  has  been  a  source  of  confusion  in  the  field.  It  has  led 
to  waste  effort,  and  to  a  measure  of  compulsion  on  the  Board  finally,  when  it 
hesitates  to  reverse  the  general  counsel  on  a  case  which  has  been  carried  through 
all  the  stages  of  formal  action  up  to  the  point  of  decision  by  the  Beard.  Such 
a  basic  matter  of  policy  should  be  decided  by  the  Board,  interpreting  the  con- 
gressional mandate  on  tiie  point. 

"A  serious  limitation  upon  the  power  of  the  Board  to  consider  all  aspects  of  a 
case  which  comes  to  it  for  decision  aiMses,  also,  from  the  power  of  the  general 
counsel  to  dismiss  an  unfair  lalior  practice  case,  subject  to  no  appeal.  Such  an 
administrative  dismissal  proved  to  be  the  deciding  factor  in  one  important  case 
in  determining  whether  a  strike  was  an  'eeoomic  strike'  or  one  caused  by  unfair 


486  LABOR    RELATIONS 

labor  practices,  since  the  Board  considered  itself  bound  by  the  action  of  the 
general  counsel  in  dismissing  a  charge  of  unfair  labor  practices.  But  this  alone 
determined,  under  the  terms  of  the  law,  that  strikers  who  had  been  replaced 
had  no  riglit  to  vote  in  a  representation  election.  And  that  earlier  dismissal 
had  been  made  administratively  without  hearing,  by  the  general  counsel,  not  by 
the  Board.  The  requirements  of  full  and  fair  hearing,  sound  administration, 
and  unity  of  policy,  all  point  to  the  necessity  that  the  Board  have  the  full  author- 
ity to  make  all  such  vital  decisions. 

•'The  degree  of  concentration  of  responsibility  and  authority  in  the  hands  of 
one  man,  also,  is  unwise,  especially  when  much  of  it  is  subject  to  no  appeal. 
Inevitably  many  questions  irfRst  be  decided  by  subordinates,  or  else  by  olf-the-cuff 
decisions,  however  able  and  fair  the  general  coun.sel  may  be. 

"A  broader  base  for  responsibility,  with  freedom  to  delegate  authority  as  seems 
wise,  gives  more  protection  against  mistakes  and  against  pressure  from  special 
interests.  A  board,  rather  than  one  individual,  should  be  the  locus  of  authority 
and  responsibility  in  such  a  controversial  field  as  this. 

"With  good  will  and  cooperation  bf'tween  the  Board  and  the  general  counsel 
it  has  been  possible  to  administer  the  act,  although  wnth  considerable  waste 
motion.  But  this  has  been  in  spite  of  the  prescriptions  as  to  administration,  not 
because  of  them.  And  under  other  circumstances  a  complete  break-down  of 
administration  would  be  possible. 

''The  decision-making  process  under  the  Wagner  Act  and  under  Taft-Hartley 

''The  other  most  important  change  in  administration  made  by  the  1947  act  dealt 
with  the  decision-making  process.  The  review  section  was  abolished,  and  its  place 
was  taken  by  a  group  of  legal  assistants  for  each  individual  Board  member. 
There  seems  to  have  been  little  understanding  by  those  responsible  for  these 
provisions  of  the  actual  process  of  making  decisions  and  of  the  safeguards  which 
had  been  developed  in  a  careful  procedure  for  handling  a  great  volume  of  cases. 
Peruaps  it  was  thought  that  the  Board  members  themselves  would  review  the 
records  of  hearings  and  normally  draft  their  own  decisions.  But  this  is  an 
obvious  impossibility  in  view  of  the  work  load.  Under  the  review  system  as  it 
had  developed  in  the  latter  years  under  the  Wguer  Act,  the  review  attorneys 
under  carefully  selected  supervisors  studied  the  trial  examiners'  intermediate 
reports  and  any  briefs  and  exceptions  of  the  parties  and  record  of  oral  argument, 
before  review  of  the  record  of  the  hearings  to  check  as  to  the  adequacy  and  cor- 
rectness in  law  as  well  as  in  fact  of  the  intermediate  report.  In  reporting  to  the 
Board  the  review  memoranda  made  clear  any  disagreement  with  the  trial 
examiners.  All  of  these  reports  went  to  the  Board  members,  each  of  whom  with 
the  aid  of  his  legal  assistant  was  expected  to  give  special  attention  to  any 
conflicting  parts  of  these  documents.  The  results  were  then  presumed  to  give  a 
sound  basis  for  each  member's  judgment  as  to  the  facts  and  the  issues,  and  what 
the  essentials  of  the  decision  should  be.  Memoranda  were  drafted  by  the  members 
and  circulated.  Then  after  conference  and  discussion  by  the  Board  the  decision 
was  made,  and  directions  given  for  drafting  the  opinion.  Drafts  were  frequently 
revised  and  rewritten  by  the  members.  The  decisions  were  thus  made  by  the 
Board  through  a  constructive  process  of  conference  and  accommodation  of  views, 
though  independence  of  judgment  was  reflected  both  in  the  frequent  reversals 
of  trial  examiners  in  part  or  sometimes  in  whole,  and  by  dissents  and  separate 
concurrences  by  individual  members. 

"Taft-Hartley  however  abolished  this  system  developed  and  tested  by  expe- 
rience, and  substituted  instead  a  group  of  legal  assistants  for  each  Board  mem- 
ber— in  effect  five  little  review  sections.  It  was  assumed  that  the  Board  member 
would  supervise  these  assistants,  and  apparently  that  in  some  way  the  decisions 
would  be  made  by  the  Board  with  more  direct  personal  responsibility  than  had 
been  true  before.  But  no  change  in  structure  could  eliminate  the  essential  steps 
of  consideration  of  the  intermediate  report  or  hearing  officer's  report  along  with 
briefs  and  exceptions  of  the  parties,  checking  all  against  the  record  to  whatever 
extent  this  was  necessary,  some  process  of  reaching  agreement  as  to  the  decision, 
and  drafting,  checking,  and  final  signing  of  the  decision.  The  lack  of  a  cen- 
tralized review  section  introduced  inefliciency.  Board  members  themselves  are 
not  all  lawyers,  nor  should  they  be,  and  they  may  not  be  the  best  qualified  to 
supervise  the  technical  job  of  reviewing  a  record ;  and  the  supervisors  under  the 
Board  members  may  not  all  be  as  eflicient  as  the  carefully  chosen  supervisors  in 
a  central  review  section.  Differences  in  ability  as  well  as  in  policy  are  difficult  to 
avoid  in  five  separate  review  sections ;  and  the  necessary  effort  to  maintain 
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proper  coordination  and  unity  of  policy  is  made  extremely  difficult,  though  not 
insuperable. 

"With  a  volume  of  cases  awaiting  decision  far  beyond  that  ever  handled  by  a 
circuit  court,  and  with  long  records  and  complex  issues  of  fact  and  of  law  to  be 
decided,  the  Board  members  need  all  the  help  possible  in  getting  and  analyzing 
the  information  on  the  basis  of  which  they  make  the  decisions.  The  problem  is 
how  to  insure  that  the  review  of  records  is  done  in  such  a  way  as  to  make 
decisions  as  nearly  'foolproof  as  possible.  It  is  impossible  to  believe  that 
there  has  been  any  increase  in  the  amount  of  careful  consideration  given  by 
each  Board  member  to  the  decision  of  cases.  The  reverse  seems  almost  inevi- 
table. The  limitations  upon  the  Board's  discretion  by  such  rigid  prescriptions 
as  to  tiie  machinery  for  decision-making  prevented  its  developing  the  most  ef- 
ticient  possible  devices  for  handling  the  great  volume  of  its  work.  We  are  con- 
vinced that  the  Board  should  be  left  free  at  its  discretion  to  organize  its  work 
at  the  decision-making  point  in  whatever  way  seems  most  efficient  and  helpful, 
delegating  responsibility  as  it  finds  wise,  so  long  as  the  Board  itself  keeps  its 
ultimate  responsibility  for  the  decisions. 

"Conclusions  as  to  administration 

"To  summarize,  a  unified  administration  should  be  restored,  giving  the  Board 
all  final  authority,  with  the  right  to  delegate  administrative  responsibility  and 
to  determine  its  own  organization  on  the  basis  of  its  experience  under  both  the 
Wagner  Act  and  the  Taft-Hartley  Act.  The  Administrative  Procedure  Act  pro- 
vides adequate  safeguards  for  the  integrity  of  the  quasi-judicial  process,  in  our 
judgment.  Yet  it  might  be  thought  desirable  for  the  sake  of  public  relations  to 
specify  in  the  National  Labor  Relations  Act  the  administrative  separation  be- 
tween those  members  of  the  staff  who  work  on  the  investigation  and  prosecution, 
the  trial  examiners,  and  those  who  review  records  and  assist  the  Board  in  its 
decision-making  functions.  There  should  however  be  no  policy-determining 
administrator  within  the  agency  not  subject  to  control  by  the  Board.  And  of 
course  the  Board  should  continue  to  be  an  independent  agency,  in  order  to  avoid 
any  possibility  of  suspicion  that  it  is  subject  to  administrative  pressure  in  behalf 
of  any  special  interest." 

The  diffusion  of  administrative  responsibility  is  one  of  the  oldest  methods 
for  extending  only  paper  protection  to  workers'  rights.  It  is  not  without  its 
significance  that  in  the  Senate  report  on  S.  1938,  the  bill  which  ultimately  became 
the  Wagner  Act,  under  the  heading  "Weaknesses  in  Existing  Law,"  the  commit- 
tee referred  to  the  "excessive  diffusion  of  administrative  responsibility"  in  pre- 
existing agencies  handling  labor  problems  (74th  Cong.,  1st  sess.,  S.  Kept.  No.  573, 
p.  4). 

The  administrative  features  of  the  Taft-Hartley  Act  cannot  be  defended.  They 
must  be  dropped. 

K.    WELFARE   FUNDS    AND    CHECK-OFF 

Section  302  of  the  Taft-Hartley  Act  imposes  criminal  penalties  upon  certain 
so-called  improper  payments  to  unions.  In  its  application  to  welfare  funds  the 
section  limits  the  purpose  for  which  trust  funds  may  be  held,  it  requires  that 
they  lie  jointly  administered  and  that  the  detailed  basis  on  which  the  payments 
are  to  be  made  be  specified  in  a  written  agreement  with  the  employer.  Certain 
other  additional  requirements  are  imposed  upon  the  trust  fund  and  its  adminis- 
tration. 

In  addition  a  fund  established  prior  to  January  1,  1947,  is  exempt  from  certain 
limitations  of  the  act  where  it  contains  provisions  for  pooled  vacation  benefits. 

The  criminal  provisions  of  the  law  are  made  applicable  only  in  situations 
where  the  payments  are  to  be  made  to  the  labor  organization.  It  does  not  apply 
where  the  fund  is  under  the  sole  control  of  the  employer  and  the  employees'  con- 
tributions are  deducted  by  the  employer. 

This  unique  invasion  by  the  Federal  Government  into  the  field  of  insurance 
originated  .solely  as  a  legislative  act  of  spite  in  connection  with  the  labor  dispute 
in  the  coal  industry. 

It  completely  disregards  the  large  number  of  welfare-insurance  systems  which 
had  been  functioning  successfully  under  systems  of  administration  made  criminal 
by  the  law. 

It  was  estimated  that  prior  to  the  Taft-Hartley  Act  some  4,000,000  workers 
were  covered  by  some  form  of  health  benefit  plan  negotiated  by  unions  and  em- 
ployers. These  plans  cover  workers  in  a  great  variety  of  industries,  such  as 
clothing,  coal  mining,  textile,  etc. 
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In  a  study  made  of  plans  corering  600,000  workers  in  1945,  the  Department  of 
Labor  points  out  that  "A  little  more  than  a  third  of  the  employees  covered  by 
health-benefit  programs  included  in  this  report  are  under  plans  which  are  jointly 
administered  by  the  union  and  the  employer.  Another  third  are  covered  by 
programs  for  which  insurance  companies  assume  the  major  administrative  re- 
sponsibility ;  and  somewhat  less  than  a  third  are  under  those  administered  by  the 
union." 

The  Taft-Hartley  Act,  in  decreeing  that  welfare  funds  should  be  administered 
in  one  way  and  one  way  only,  seriously  hampered  the  growth  of  collective  bargain- 
ing in  this  important  field.  The  provision  is  completely  inconsistent  with  free 
collective  bargaining  and  imposes  a  strait-jacket  on  the  growth  of  health-insur- 
ance plans.  Not  a  word  of  evidence  was  ever  adduced  in  Congress  that  union 
administration  of  welfare  insurance  trust  funds  or  their  form  were  unsound. 
It  was  arbitrarily  decided  that  even  though  an  employer  may  make  a  deliberate 
judgment  that  he  may  want  nothing  to  do  witli  the  administration  of  a  welfare 
fund  vi'hich  he  supports  financially,  he  must  nevertheless  share  in  its  admin- 
istration. 

The  technical  and  complicated  features  of  this  section  gave  rise  to  the  March 
1948  strike  in  the  coal  mines  because  of  the  language  in  section  802  (c)  (5) 
restricting  the  use  of  welfare  funds  "for  the  sole  and  exclusive  benefit  of  the 
employees  of  such  (the  contributing)  employer."  In  addition,  there  can  be  no 
question  that  the  settlement  of  the  dispute  between  the  musicians  union  and  the 
recording  companies,  finally  reached  on  December  13,  1948,  was  prolonged  because 
of  difficulty  in  conforming  the  royalty  payments  provided  in  the  fund  with  the 
resti'ictions  contained  in  section  302.  Here,  as  in  connection  with  the  field  of 
union  security,  employers  and  unions  desirous  of  continuing  or  initiating  arrange- 
ments in  accordance  with  their  wishes  have  been  compelled  to  circumvent  the 
hampering  restrictions  of  section  ,'{02.  (See  Rice-Stix  Dn/r/nods  Co.  v.  St.  Louis 
Health  Institute  (E.  D.  Mo.) ,  22  LRIIM  98.) 

Tlie  act  also  makes  criminal  all  check-off  of  union  dues  from  the  wages  of  em- 
ployees unless  the  employer  has  received  from  each  employee  a  written  author- 
ization which  cannot  be  irrevocable  for  a  period  of  more  than  1  year  or  beyond 
the  termination  date  of  the  applicable  collective-bargaining  agreement. 

Prior  to  the  passage  of  the  Taft-Hartley  Act,  figiu'es  compiled  by  the  Bureau 
of  Labor  Statistics  showed  that  approximately  6,000,000  workers  were  covered 
by  some  form  of  check-off  provision  in  1946.  Automatic  deduction  of  dues  made 
criminal  by  the  Taft-Hartley  Act  was  specified  for  almost  60  percent  of  the  workers 
while  the  other  40  percent  provided  for  check-ofC  of  union  dues  in  individual 
written  authorizations. 

Here  too  not  a  single  employer  appeared  before  a  congressional  conmiittee  and 
■complained  that  the  automatic  deduction  of  union  dues  ci'eated  a  condition 
requiring  Federal  action.  Congress  legislated  not  with  reference  to  any  specific 
evil  but  solely  for  the  purpose  of  weakening  unions.  Agreements  providing 
for  the  check-off  of  union  dues  have  been  long  established  in  American  industrial 
relations  and  play  an  important  part.  These  clauses  promote  efliciency  and  order 
in  the  policing  of  the  collective-bargaining  agreement. 

The  denial  of  automatic  check-off  of  the  dues  of  union  members  in  a  plant 
where  collective-bargaining  rights  have  been  established  is  the  denial  of  a  rela- 
tively simple  efficient  convenience  embodied  in  the  check-off  and  is  an  insistence  on 
forcing  the  union  into  the  difficulty,  the  wastefulness,  and  the  unnecessary  expendi- 
ture of  energies  of  employees  whose  attention  might  otherwise  be  devoted  to  con- 
structive administration  of  the  collective-bargaining  contract.  Where  an  em- 
ployer accepts  in  good  faith  the  principles  of  collective  bargaining  and  accepts  the 
union  as  an  organization  with  which  he  is  prepared  to  live  and  cooperate  during 
the  term  of  the  contract  there  is  usually  no  excuse  for  refusal  to  make  the  admin- 
istration of  the  contract  and  the  operation  of  the  employees'  organization  as 
efficient  and  as  simple  as  possible. 

To  make  the  deduction  of  dues  contingent  upon  individually  signed  authoriza- 
tions is  to  ignore  the  fact  that  the  check-off  is  a  .subject  matter  of  collective  bar- 
gaining as  to  which  the  union  as  the  collective-bargnining  representative  has 
a  right  to  speak  for  the  employees  in  the  bargaining  unit.  It  encourages  a  dis- 
regard for  the  union  as  the  agent  of  the  employees  and  permits  the  employer  to 
play  the  members  against  the  union  Itself.  Moreover,  outlawry  of  the  automatic 
check-off  encourages  individual  employees  to  evade  their  fair  share  of  financial 
responsibility  for  the  cost  of  running  tlie  union. 

A  very  serious  objection  to  this  section  of  the  law  has  been  its  application  to 
other  fields.    Many  employers  have  refused  to  pay  i;nion  grievance  committeemen 
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on  the  ground  that  it  would  be  a  crime  to  do  so.  Union  officers  have  been  denied 
seniority  for  time  spent  on  union  work  on  the  ground  that  tliis  would  be  an  im- 
proper payment  within  tlie  meaning  of  the  law.  Otlier  types  of  traditional  pay- 
ments or  rewards  for  union  officers  liave  been  stopixnl  by  employers  on  the  ground 
that  they  constitute  illegal  payments. 

'I'his  section  of  tlie  law  is  one  of  the  most  complex  and  ambiguous  of  all  of  its 
I)rovisions.  It  has.provoked  serious  controversy  as  to  the  form  of  check-off  card 
which  would  be  acceptable  with  the  result  that  the  Department  of  Justice  and 
the  general  counsel  of  the  National  Labor  Relations  Board  have  taken  opposing 
stands  with  respect  to  the  appropriateness  of  certain  types  of  voluntary  check-off 
cards.  It  is  important  not  only  that  these  provisions  be  repealed  and  that  free 
collective  bargaining  be  restored  but  that  it  be  made  clear,  as  I  have  already 
indicated,  that  collective  bargaining  for  check-ofi;  provisions  validated  by  the 
"Wagner  Act  are  not  subject  to  the  restrictive  requirements  of  local  law. 

L.   LAWLESSNESS  AGAINST  UNIONS  AND  UNION  MEMBERS 

I  have  repeatedly  throughout  this  testimony  emphasized  that  the  effects  of 
the  Taft-Hartley  Act  have  l)een  extremely  broad  and  that  a  proper  view  of  the 
impact  of  this  legislation  upon  labor  relationships  in  this  country  cannot  be 
obtained  merely  from  an  analysis  of  the  law  and  its  administration. 

One  of  the  most  shocking  consequences  of  the  law  is  the  manner  in  which  it 
has  stimulated  a  wide  variety  of  lawless  acts  and  attitudes  on  the  part  of  State 
and  municipal  authorities.  We  refer  here  to  only  a  few  of  the  more  outstanding 
examples  of  what  has  occurred. 

On  April  23. 1948,  there  took  place  in  Kansas  City,  Kans.,  a  shockingly  inhuman 
assault  upon  the  striking  packinghouse  workers  of  the  Cudahy  Packing  Co.  by 
the  Kansas  City,  Kans.,  police. 

According  to  a  staff  correspondent  of  the  St.  Louis  Post-Dispatch,  Selwyn 
Pepper,  an  investigation  disclo.sed  the  following  facts  surrounding  the  beating: 
of  the  striking  employees  by  the  Kansas  City  police: 

1.  Police  acted  in  response  to  open  pressure  from  the  Kansas  City  Chamber  of 
Connnerce,  which  issued  an  ultimatum  to  the  mayor  demanding  the  police  "get 
tough"  with  the  strikers. 

2.  Without  a  court  order,  police  took  it  upon  themselves  to  reduce  the  number 
of  pickets  on  the  line  from  about  15  to  10,  then,  wielding  night  sticks,  they 
ordered  other  strikers  standing  idly  on  the  sidewalks  nearby  to  get  into  their 
union  hall.  When  some  of  the  strikers  were  slow  in  moving,  the  police  struck 
them  with  their  clubs. 

'A.  Then  police  broke  into  the  hall  and  continued  beating  men  and  women  imtil 
all  had  fled  from  the  building.  Assistant  Chief  Eli  Dahlin  admitted  he  lost 
control  of  his  men.     The  hall  was  wrecked. 

4.  No  arrests  were  made. 

The  day  before  the  police  attack  upon  the  strikers,  the  chamber  of  commerce 
called  upon  the  mayor  demanding  that  he  instruct  the  police  to  act  against  the 
strikers.  The  police  chief  received  orders  to  change  the  tactics  of  the  police 
and  he  reluctantly  agreed  to  crack  down  upon  the  strikers. 

According  to  a  reporter  of  the  Kansas  City  Star,  Albert  E.  Robinson,  Captain 
Dahlin,  who  was  placed  in  command  of  the  police  detail  at  the  Cudahy  plant, 
told  a  group  of  policemen  whom  he  had  assembled  for  the  purpose,  about  70 
in  all, 

"We  are  not  going  to  get  pushed  around  any  more.  We  will  meet  force  >vith 
force  and  we  will  not  yield  an  inch  of  ground.  If  the  strikers  insist  on  violence, 
there  are  going  to  be  some  skulls  cracked,  because  we  are  going  to  get  tough. 

"We  are  going  to  limit  the  pickets  to  10  whether  we  have  the  legal  authority 
at  the  moment  or  not." 

The  uniformed  policemen  and  others  armed  with  pistols  and  night  sticks  then 
got  into  aut(^inobiles  and  rode  to  the  Cudahy  plant. 

Here  is  the  account  of  one  of  the  strikers  of  what  happened  at  that  point: 

"The  cops  assembled.  Captain  Dahlin  talked  to  them  and  then  they  began  to 
clear  the  sidewalks.  I  started  down  the  south  side  of  Kansas  Avenue  and  a  cop 
told  me,  'Cet  off  the  street.'  I  told  him,  'This  is  a  public  street ;  I  haven't  done 
anything.' 

"He  let  me  have  it  with  a  billy  club;  liit  me  on  the  left  arm.  I  cut  through 
some  parked  cars  and  started  to  cross  the  street.  Some  more  coppers  in  the 
street  hit  me  about  four  licks  on  the  back  and  hips  before  I  could  get  inside 
our  hall. 
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"I  went  to  the  front  end  of  the  hall  and  stood  at  the  douhle  door.  I  noticed 
the  police  safety  car  in  front.  Captain  Dahlin  began  speaking  over  a  loud- 
speaker. Then  someone  closed  the  double  door.  Frank  Rose,  one  of  our  com- 
mitteemen, opened  the  door  and  hollered  to  the  captain  that  he  wanted  to  talk 
to  him. 

"Next  thing  I  knew  the  captain  kicked  the  door  in  and  glass  flew  everywhere. 
He  came  right  on  in  and  the  police  followed  rijrht  after.  They  started  hitting 
me.     They  were  trying  to  get  in  and  I  was  trying  to  get  out. 

"I  fell  over  two  women  lying  on  the  floor  at  the  door  leading  into  the  hall. 
(There  is  a  small  waiting  room  between  the  front  entrance  and  the  door  to  the 
large  meeting  hall.)  I  got  up,  ran  to  the  side  door,  and  was  hit  two  or  three 
times  more  before  I  got  out. 

"I  went  to  the  parking  lot  and  Lieutenant  Jones  came  up.  He  told  us,  'Go 
home  before  you  get  it  worse.'  He  asked  me  if  I  saw  him  swinging  a  club.  I 
told  him  I  didn't  and  that  was  true.  Jones  almost  cried.  He  said,  'I  hated 
to  see  this  but  it  was  orders  from  higher  up"." 

As  a  result  of  the  completely  illesal  actions  of  the  police,  10  persons  were 
hurt  seriously  enough  to  go  to  hospitals  and  about  40  others,  including  taxicab 
drivers  and  other  passers-by.  suffered  injuries. 

Another  product  of  the  Taft-Hartley  Act  was  the  strike  of  the  United  Steel- 
workers  of  America  against  the  Nashville  Corp.  On  August  20,  1947,  the  CIO 
union  defeated  the  machinists  in  an  election  903  to  464.  But  because  the  steel 
workers  had  not  submitted  to  the  tiling  recpiirements  of  the  law,  the  Labor 
Board  refused  to  certify  it.  thus  forcing  a  strike.  In  its  strikebreaking  tactics, 
the  company  not  only  sought  to  enjoin  peaceful  picketing,  but  also  filed  unfair 
labor  practice  charges  against  the  union  for  alleged  violation  of  the  Taft- 
Hartlej'  Act.  After  these  charges  were  dismissed  by  the  general  counsel,  the 
company  nevertheless  filed  two  suits  in  the  Federal  Court  against  the  same  union 
based  on  the  same  claim  of  alleged  violations  of  the  Taft-Hartley  Act. 

The  circumstances  surrounding  the  Nashville  Corp.  strike  illustrate  the 
manner  in  which  the  Taft-Hartley  Act  has  ix>pularized  lawsuits  against  unions 
and  stimulated  police  brutality.  Almost  100  separate  legal  actions  were  brought 
against  the  union  and  its  members,  either  by  the  company  or  by  local  law  enforce- 
ment otticials.  The  great  majority  of  these  actions  were  frivolous  and  completely 
without  foundation  and  were  dismissed  in  the  courts. 

Almost  as  soon  as  the  strike  commenced  Lynn  Bomar,  the  head  of  the  Tennes- 
see State  Highway  Patrol,  was  called  in  personally  to  take  charge  of  the 
situation.  He  kept  on  the  scene  a  large  force  of  highway  patrolmen,  estimated 
by  some  to  be  as  high  as  .50  automobiles  loaded  with  from  two  to  four  patrol- 
men in  a  car.  The  patrolmen  were  equipped  with  tommy-guns  which  they 
flourished  freely  and  which  they  used  to  push  the  pickets  around  while  they 
threatened  and  cursed  them.  The  police  simply  arrested  anyone  when  it  struck 
their  fancy  to  arrest.  Representatives  of  the  union  were  arrested,  imprisoned, 
and  then  released  in  a  systematic  way.  One  individual  on  the  picket  line  was 
arrested  for  vagrancy.  Bomar  personally  took  the  witne.ss  stand  to  testify 
that  the  defendant  had  made  some  comments  about  PAC  that  Bomar  did  not 
like  and  that  the  reason  the  arrest  of  this  particular  individual  was  made  was 
because  Bomar  wanted  to  get  him  away  from  the  picket  line.  The  court  dis- 
missed the  charge. 

A  staff  representative  was  present  in  the  vicinity  of  the  picket  line,  driving  his 
brother's  car  which  bears  a  Maryland  license.  He  was  arrested  on  the  charge 
of  violating  the  Tennessee  automobile  license  law  although  he  had  actually 
lieen  in  the  State  for  a  period  less  than  the  grace  period  allowed  in  the  law 
before  local  licenses  are  to  be  applied  for.  After  this  representative  was  taken 
to  the  jail,  he  was  severely  beaten,  and  to  justify  the  beating,  the  charge  of 
resisting  arrest  was  added  to  the  other  charges  against  him. 

A  third  union  rei)resentative  was  arrested  and  charged  with  public  lewdness. 
This  charge  was  based  on  the  fact  that  the  sound  truck  which  the  union  had 
been  using  to  play  phonograph  records  included  records  frequently  played  by 
iniions  to  bolster  morale  in  labor  disputes  which  Bomar  did  not  like.  This  charge 
was  dismissed. 

The  union  brought  an  action  in  the  Federal  court  to  enjoin  Bomar  and  his 
State  police  from  interfering  with  its  picket  lines.  Two  of  the  leading  witnesses 
at  this  hearing,  both  of  them  presenting  their  testimony  against  Bomar,  were 
thereafter  stopped  in  a  car  in  which  they  were  riding  and  charged  with  reckless 
driving.  They  were  beaten  by  the  two  officers  who  made  the  arrest.  These 
officers  then  took  them  not  to  jail  or  to  a  court,  but  to  the  area  of  the  plant 
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where  Boninr  was  stationed.  They  then  picked  up  Bomnr  and  drove  around  in 
the  car  with  the  two  union  members,  beating  them  again  with  blackjacks? 
before  taking  them  to  jail. 

The  CIO  desires  to  emphasize  to  the  committee  that  one  of  the  greatest 
dangers  to  peaceful  and  decent  labor  relations  in  this  country,  a  danger  which 
has  been  intensified  by  the  passage  of  the  Taft-Hartley  Act,  is  the  intervention 
by  police  officials  in  lal)or  disputes  for  the  purpose  of  imi>osing  upon  workers 
the  viewpoints  of  their  employers.  One  CIO  union  was  recently  forced  to  go 
to  court  to  pi-event  members  of  the  Indiana  State  Police  from  attending  union 
meetiuLis,  taking  notes  of  what  occurred.  The  ccnirt  granted  the  injunction 
against  tlio  state  police  and  pointed  out  (Local  303,  United  Furniture  Workers 
V.  Oate.%  21  LRRM  2238,  2234)  : 

"The  evidence  definitely  establishes  the  fact  that  the  presence  of  the  State 
police  has  kept  the  members  of  the  imion  from  openly  discussing  the  matters 
which  i-elale  to  purposes  of  the  meetings,  for  example,  the  affairs  of  the  union 
and  the  sti'ike  it  is  conducting.  It  is  further  shown  that  little  actual  business 
is  accomplislied  when  fhe  State  police  are  in  attendance  because  the  plaintiffs 
feel  restrained  from  discussing  their  union  problems  and  affairs  at  such  times. 
A  witness  for  the  plaintiffs  testified  that  reports  covering  the  gathering  of  fxinds 
to  support  the  strike  and  their  disbursement  to  union  members  are  not  read  or 
discussed  when  the  State  police  officers  are  present.  Another  witness  testified 
as  follows :  'We  can't  speak  our  minds  while  the  police  are  there.' 

'•The  plaintiffs'  undisputed  evidence  is  that  during  the  strike  the  State  police 
have  maintained  friendly  associations  with  tlie  ofRcials  of  the  Smitli  Manufac- 
turing Co.,  but  that  their  attitude  toward  the  strikers  has  been  unsympathetic 
and  unfriendly.  The  State  police  officers  have  been  requested  repeatedly  by  the 
union  representatives  and  members  to  leave  the  meetings  and  to  state  their  rea- 
sons for  being  there.  The  officers  have  refused  to  leave  as  requested  and  also 
have  refused  to  give  and  reason  for  tlieir  presence." 

Here  are  other  instances  of  violence  against  unions  and  union  members. 

Tallapoosa,  Ga..  is  a  town  with  a  population  of  approximately  2,000  people. 
The  town  depends  upon  a  thread  mill,  which  employs  approximately  500  persons 
who  live  in  a  mill  village.  This  thread  mill  is  part  of  a  chain  of  10  mills  located 
in  7  States,  including  some  in  New  England,  with  which  the  union  has  contractual 
relations.  In  November  1947  the  imion  assigned  an  oi'ganizer  to  the  mill.  She 
was  a  widow  who  had  raised  six  children,  the  oldest  having  served  in  the  Army  for 
4  years.  She  had  worked  in  cotton  mills  all  her  life.  She  was  a  resident  of 
Athens,  Ga.  For  approximately  2  months  prior  to  November  17  she  went  to  Talla- 
poosa each  week  and  remained  there  1  or  2  days.  She  contacted  workers  and 
was  securing  representation  cards  looking  toward  an  NLRB  election.  The 
response  from  the  workers  was  good,  and  she  decided  to  rent  a  room  and  remain 
in  the  conununity  for  about  a  week.  She  finally  secured  a  room  in  a  boarding 
house.  The  evening  of  the  very  day  upon  which  she  rented  the  room  the  wives  of 
the  plant  superintendent  and  an  overseer  visited  the  boarding-house  keeper,  and 
Ihey  and  the  organizer  engaged  in  some  sewing  and  general  conversation.  Shortly 
thereafter  the  superintendent's  wife  left  after  a  private  discussion  with  the  board- 
ing-house keeper.  Around  midnight  that  night,  while  the  organizer  was  in  bed, 
four  men  armed  with  shotgims  invaded  her  room  through  a  window  and  five 
women  joined  them  declaring  that  they  did  not  want  "no  God  damn  CIO  here." 
They  dragged  her  in  her  bedclothes  from  her  bed,  tied  her  with  a  rope,  carried 
her  to  a  waiting  truek  out-side.  and  drove  her  off  a  long  distance  from  Tallapoosa, 
where  they  dumped  her  outside  the  road.  They  left  her  there  with  the  threat, 
"Ditn't  come  l)ack  to  Tallapoosa,  or  you  will  be  shot  on  sight." 

Cuthbert  and  Buena  Vista,  Ga.,  are  two  adjacent  small  towns  in  the  southwest- 
ern p.art  of  the  State  which  have  a  iiopulation  of  about  2,000  people.  The  towns 
are  dominated  by  three  Imnber  companies.  The  CIO  organizing  committee  had 
organized  the  workei-s  of  these  plants  as  members  of  the  International  Wood- 
workers Union.  Despite  the  fact  that  such  ordinances  are  clearly  unconstitu- 
tinal,  the  cit.v  council,  composed  in  part  of  executives  of  the  lumber  companies, 
adopteil  an  ordinance  requiring  organizers  to  secure  a  license.  Under  this  ordi- 
nance union  organizers  were  arrested  and  are  kept  under  surveillance  by  the  local 
police.  Shots  were  fli-ed  into  union  meetings.  Threats  were  made  to  burn  the 
chuivh  attended  by  union  members.  Nevertheless,  the  union  secured  an  over- 
whelming majority  of  representation  cards  in  the  several  companies.  Tlowever, 
the  companies  refuse  to  recognize  the  union  or  to  consent  to  an  election.  Peti- 
tions for  elections  filed  in  January  lOlS  went  to  hearing  on  April  7.  194S.  Though 
no  i.ssues  were  involved,  one  of  the  companies  insisted,  in  a  33-page  brief  filed  on 
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May  24,  1948,  after  two  extensions  were  granted,  that  the  Board  should  not 
process  the  case  because  the  CIO  had  not  filed  documents  required  by  section 
0  (f )  (g)  and  (h)  of  the  act.  This  position  is  argued  in  the  brief  at  great  length 
despite  the  fact  that  the  Board  had  held  that  tlio  CIO  was  not  required  to  file. 
The  International  Woodworkers  of  America  has  qualified  under  the  act. 

A  strike  occurred  in  one  of  these  plants  and  immediate  restraining  orders 
prohibiting  all  picketing  were  secured.  Workers  on  strike  were  arrested  indis- 
criminately on  charges  of  ragrancy.  In  Buena  Vista,  strikers  were  evicted  from 
their  homes;  Chattel  mortgages  on  their  pigs  were  foreclosed.  Other  acts  of 
oppression  occurred.  A  striker  was  seen  talking  to  a  friend.  He  was  imme- 
diately arrested  on  a  charge  of  breach  of  the  peace.  When  his  lawyer  came 
to  see  him  and  while  he  was  speaking  to  his  client  on  his  porch,  a  town  marshal 
rushed  up  to  him  and,  flourishing  a  gun,  demanded  to  know  by  what  riglit  the 
lawyer  was  speaking  to  his  client.  He  was  immediately  .ioined  by  an  armed 
group  of  eight  men.  They  said  they  came  to  protect  the  defendant  "against  the 
CIO."  The  lawyer  complained  to  the  sheriff  about  this  show  of  armed  force 
and  was  blandly  informed  by  the  sheriff  that  he  did  not  know  that  this  had 
occurred  and  therefore  would  do  nothing  about  it.  The  case  against  the  de- 
fendant was  continued  from  week  to  week  and  finally  the  defendant  was  held 
for  the  grand  jury  on  the  charge  of  breach  of  the  peace  and  the  friend  to  whom 
he  had  spoken  was  held  for  the  grand  jury  on  the  charge  of  perjury  because 
he  had  testified  that  the  defendant  had  made  no  threats  against  him.  This 
strike  was  broken.  The  workers  were  blacklisted  and  were  dispersed  as  laborers 
in  the  outlying  farm  district. 

It  is  significant  that  the  wages  in  these  lumber  mills  were  40  cents  per  hour 
for  women  and  4.5  to  .50  cents  per  hour  for  men. 

In  the  small  towns  in  the  eastern  part  of  North  Carolina,  local  police  terrorize 
workers  by  insisting  upon  attending  union  meetings  and  forcing  their  way  into 
workers'  homes  to  question  them  about  union  activities.  In  Roanoke  Rapids, 
Va.,  agents  of  the  Internal  Revenue  Department  took  workers  out  of  a  mill 
being  organized  and  forced  their  way  into  the  homes  of  workers  on  the  pretext 
that  they  were  investigating  income-tax  retvirns  which  had  been  filled  out  with 
the  aid  of  the  union  organizer. 

In  Columbia,  S.  C,  on  March  7,  1948,  a  gang  of  thugs  invaded  a  union  square- 
dance  party,  seized  the  union  organizer,  dragged  him  into  a  side  room  and  there 
beat  him  with  brass  knuckles  and  a  blunt  instrument,  fracturing  his  skull  in 
seven  places. 

In  Rome.  Ga..  the  management  of  a  textile  plant  intent  upon  smashing  the 
union,  engaged  in  a  coiirse  of  conduct  during  the  past  year  refusing  to  bargain 
collectively  with  the  union  on  any  issue  and  refusing  to  settle  any  grievances. 
As  the  contract  neared  expiration,  negotiations  began  for  a  new  agreement. 
Management  insisted  that  before  it  would  discuss  any  other  issues  the  union 
abandon  top  seniority,  the  voluntary  check-off  and  assume  full  liability  for 
strikes  and  other  violations  of  agreement  terms.  During  the  course  of  the  nego- 
tiations, company  oflScials  began  securing  licenses  for  themselves  and  employees 
to  carry  guns.  A  strike  began  on  March  28,  1948,  and  is  still  current.  The 
company  secured  an  immediate  restraining  order.  Many  workers  have  been 
arrested  on  a  variety  of  charges.  Eviction  proceedings  have  been  instituted  to 
oust  about  75  strikers  from  company  houses.  One  unarmed  striker  was  shot 
by  a  company  overseer.  One  worker  was  shot  by  a  scab  while  sitting  in  his 
home.  A  woman  was  stfibbed.  Here  indeed  is  armed  warfare.  Charges  have 
been  filed  with  the  NLRB  alleging  refusal  to  bargain  beginning  April  1947  and 
continuing  to  March  1948.  An  amended  complaint  was  issued  by  the  general 
counsel  on  IMay  18,  1948.  No  hearing  has  as  yet  been  held.  In  the  meantime 
the  company  has  succeeded  in  bringing  in  strikebreakers  to  man  its  first,  second, 
and  now  its  third,  shifts. 

Additional  accounts  of  lawlessness  against  unions  and  their  members  may  be 
found  in  the  appendixes. 

We  do  not  believe  that  the  instances  we  have  supplied  the  committee  of  law- 
lessness against  unions  and  their  members  are  isolated  or  unrepresentative. 
Every  day  the  evidence  accumulates  of  lawlessness,  violence,  and  disregard  of 
the  constitutional  rights  of  working  people.  The  actions  of  State  execiitives 
in  summoning  the  State  police  upon  the  demand  of  employer  interests,  the  vicious- 
ness  of  many  law-enforcement  agencies  such  as  the  Tennessee  State  police  in 
mishandling  strikers,  the  readiness  of  State  court  judges  to  issue  injunctions 
banning  pickets — all  of  these  sinister  developments  are  definitely  related  to  the 
Taft-Hartley  Act  and  its  impact  upon  American  labor  relations. 
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M.   PRESENTATION   PROVISIONS 

1.  Plant  guards  and  professional  employees 

This  provision  of  the  Taft-Hartley  Act  provides  that  plant  guards  must  belong 
to  autonomous  unions  and  that  professional  employees,  as  elaborately  defined 
therein,  are  to  eiijov  special  unit  severance  rights.  I  believe  that  both  these  sec- 
tions improperly  "iiiterfere  with  the  discretion  of  the  Board  in  an  area  where 
complete  flexibi'lity  should  be  maintained.  The  problem  of  shaping  bargaining 
units  depends  upon  such  matters  as  bargaining  history,  the  functional  cohesive- 
ness  of  the  groups  involved,  the  effectiveness  of  a  single  or  a  split  unit  for  the 
purposes  of  collective  bargaining  and  other  matters,  a  consideration  of  which 
should  not  be  foreclosed  by  statute. 

The  Taft-Hartley  Act  provision  wliich  requires  autonomous  unions  of  guards  is 
an  improper  interference  with  the  right  of  self-organization.  Before  the  Taft- 
Hartley  Act  was  passed,  the  Labor  Board  under  the  Wagner  Act  established  ade- 
quate safeguards  to  insure  that  the  union  affiliation  of  guards  would  not  render 
them  incapable  of  adequately  enforcing  their  duties.  As  in  the  case  of  super- 
visors, the  Board  has  expanded  the  meaning  of  this  section.  It  has  interpreted 
"guard"  to  include  watchmen  and  workers  who  in  fact  cannot  be  distinguished 
from  rank-and-file  employees.  (See  Matter  of  C.  V.  Hill  d  Co.,  21  LRRM  1172; 
Matter  of  Young  Patrol  Service,  21  LRRM  1046;  Matter  of  Chrysler  Corpora- 
tion, 22  LRRM  1394.) 

2.  Company  unions 

The  act  forbids  the  Board  to  consider  the  fact  of  affiliation  in  determining 
whether  an  organization  is  company  dominated  both  for  purposes  of  the  repre- 
sentation provisions  of  the  act  and  for  the  purposes  of  the  unfaii'-labor  practice 
sections  of  the  act.  Many  CIO  unions  have  reported  that  under  the  stimulus  of 
these  provisions  company  unionism  has  revived  and  is  flourishing  in  areas  where 
it  had  been  successfully  stamped  out. 

This  too  is  an  improper  handicap  of  the  Board's  discretion.  In  determining 
whether  an  organization  is  dominated  it  should  be  for  the  Board  to  decide  under 
all  the  circumstances  whether  in  fact  the  organization  is  a  bone  fide  organization 
or  a  dominated  one. 

The  Taft-Hartley  Act  in  foreclosing  the  exercise  of  the  Board's  discretion  dis- 
regards the  historic  fact  that  an  inside  unaffiliated  union  which  is  company  dom- 
inated and  supported  stands  uniquely  before  the  employees  as  the  employer's 
candidate  and  must  be  permanently  disestablished  because,  if  permitted  to  con- 
tinue, it  will  inevitably  be  identified  with  the  management  which  called  it  into 
existence  and  coerced  the  employees  to  join  it.  The  appearance  of  such  a  union 
on  an  election  ballot  thwarts  the  purposes  of  the  act. 

However,  in  the  case  of  an  affiliated  organization  the  very  fact  of  its  affiliation 
draws  to  It  strength  and  independence  outside  of  the  employer's  direction  and 
control.  Consequently  employer  assistance  never  extends  to  the  point  of  dom- 
ination. But  to  assume,  as  the  act  does,  that  no  conclusions  with  respect  to 
the  legitimate  character  of  an  organization  can  be  drawn  under  any  circum- 
stances from  affiliation  or  lack  of  affiliation  is  simply  to  blind  oneself  to  the 
facts  of  life.  Here,  too,  of  course,  we  find  another  instance  of  tliat  "falsely 
conceived  mutuality"  which  robs  workers  of  their  rights  by  insisting  upon  equal 
treatment  of  the  traditionally  unequal. 

3.  Decertification  elections  and  elections  upon  employer  petitions 

Both  of  these  types  of  elections  which  the  Taft-Hartley  Act  added  to  the 
Wagner  Act  have  bec(Uiie  routine  weapons  in  the  antilabor  employer's  arsenal. 
The  files  of  our  organization  are  full  of  instances  reported  to  us  of  employers 
who  have  instigated  decertification  petitions  and  thus  actually  used  the  processes 
of  the  Board  for  the  purpose  of  defeating  self-oi-ganization.  Enqdoyer  peti- 
tions are.  as  well,  simply  a  means  whereby  an  election  may  be  prematurely 
engineered  through  a  petition  filed  after  an  inside  favored  group  has  requested 
recognition.  It  is  an  ideal  means  for  replacing  a  striking  union  with  a  hastily 
formed  strikebreakers  organization. 

4.  Other  unsound  representation  provisions 

The  Board's  di.scretion  in  the  field  of  elections  has  been  strait-jacketed  by  two 
other  provisions  which  are  worthy  of  note  because  our  experience  so  clearly 
demonstrates  their  destructive  character. 
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The  first  of  these  provisions  bars  the  Board  from  holding  an  election  for  any- 
period  shorter  than  12  months  after  a  valid  election  has  been  held.  While  under 
the  Wagner  Act  it  was  the  Board's  normal  practice  to  deny  election  petitions 
filed  within  12  months  after  an  earlier  election  had  been  held,  nevertheless  it 
exercised  its  discretion  to  order  such  elections  within  shorter  periods  where 
it  would  effectuate  the  purposes  of  the  act  to  do  so. 

It  is  vital  that  the  Board  have  this  discretion  if  employees  are  to  enjoy  the 
full  benefits  of  self-organization.  In  many  instances  elections  are  Iield  under 
unrepresentative  circumstances  and  an  employer  may  have  an  expanding  labor 
force  which  may  make  appropriate  or  desirable  the  holding  of  a  second  election 
long  before  12  months  have  expired.  An  industry  may  be  of  such  a  changing 
or  seasonal  character  as  to  make  appropriate  the  holding  of  elections  within 
short  periods  of  time. 

There  is  likewise  no  good  reason  why  the  act  should  impose  upon  the  Board 
a  prohibition  against  deeming  the  "extent  of  orgganization"  a  controlling  factor 
in  determining  an  appropriate  bargaining  unit.  The  factor  of  "extent  of  organ- 
ization" was  developed  by  the  Board  as  a  guide  in  fashioning  units  in  certain 
areas  where  organization  would  be  impossible  without  it,  such  as  department 
stores  and  utilities.  The  Board  determined  in  such  cases  that  it  would  be 
unfair  to  the  already  organized  employees  to  force  them  to  wait  until  an  ideal 
unit  of  large  scope  became  organized.  This  provision  is  a  gross  interference 
with  administrative  discretion  and  was  merely  passed  to  make  self-organization 
more  difiicult. 

N.    DEFINITION   OF   EMPLOYER   AND   EMPLOYEE 

One  of  the  subtler  forms  of  attack  upon  employee  rights  embodied  in  the  Taft- 
Hartley  Act  is  the  redefinition  of  the  tei'm  "employer"  so  as  to  define  that  term 
to  include  "any  person  acting  as  an  agent  of  an  employer"  rather  than  as  the 
Wagner  Act  provided,  "any  pei'sou  acting  in  the  interests  of  an  employer."  This 
definition  had  two  elfects :  (1)  To  limit  the  employer's  liability  to  common  law 
rules  of  agency,  and  (2)  it  prevented  the  Boai-d  from  proceeding  against  an 
employer  association  as  an  independent  respondent  when  such  an  association 
sought  to  engage  in  unfair  labor  practices  against  employees.  Only  where  the 
emplover  association  acts  as  an  agent  of  an  employer  can  the  Labor  Board  now 
reach  "it.  (See  A^.  L.  R.  B.  v.  Stm  Tent-Luebhert  Co.,  151  F.  (2d)  483  ;  154  F  (2d) 
108.) 

The  Taft-Hartley  Act  has  opened  the  door  to  the  antilabor  employer  associa- 
tion. Information  which  has  come  to  me  clearly  shows  that  employer  associa- 
tions are  assuming  an  extremely  active  and  dangerous  role  in  antiunion  activities. 
Tlie  Wagner  Act  originally  defined  employer  so  as  to  make  it  possible  to  proceed 
against  employer  associations  because  it  was  recognized  that  antiunion  weapons 
4n  the  hands  of  employer  associations  are  an  even  more  serious  and  effective 
threat  to  freedom  of  self-organization  than  are  the  same  weapons  in  the  hands 
of  a  single  employer.  Employer  associations  wield  special  weapons  against 
union  members,  such  as  the  blacklist,  which  are  not  within  an  individual  em- 
ployer's grasp.  The  activities  of  such  associations  against  organized  labor  con- 
stitute one  of  the  most  shameful  pages  in  our  labor  history. 

The  definition  of  employee  was  also  changed  by  the  Taft-Hartley  Act  so  as 
to  exclude  "any  individual  having  the  status  of  independent  contractor."  The 
effect  of  this  has  been  to  make  the  definition  of  employment  in  a  Federal  statute 
depend  upon  local  common  law  definitions  of  who  is  an  employee,  definitions 
which  evolved  in  connection  with  duties  unrelated  to  the  purposes  or  the  needs 
of  a  Federal  labor  law.  Of  course  it  was  the  purpose  of  this  changed  definition 
in  the  Taft-Hartley  Act  to  bar  certain  individuals  from  the  pi'otection  of  Federal 
labor  policy.  The  same  kind  of  thinking  was  responsible  for  the  restriction  of 
social  security  coverage  which  produced,  and  properly  so,  such  a  vigorous  reac- 
tion among  our  people. 

In  order  to  achieve  the  purpose  of  protecting  self-organization  and  promoting 
uniformity  in  the  enjoyment  of  Federal  rights,  the  Wagner  Act  definitions  of 
"emploj'er"  and  "employee"  should  be  restored. 

O.    DISCHARGE  FOR  UNION   ACTIVITY 

One  of  the  hopes  of  the  sponsors  of  the  act  was  to  weaken  the  protections  of 
unions  which  it  permitted  to  remain  in  the  Taft-Hartley  Act  so  as  to  make  them 
ineffective.  This  technique  was  used  in  connection  with  the  protections  against 
discrimination  by  writing  into  the  law  a  provision  in  section  10  (b)  to  the  effect 
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that  "no  order  of  the  Board  shall  require  the  reinstatement  of  any  individual  as 
an  employee  who  has  been  suspended  or  discharged,  or  the  payment  to  iiim  of  any 
back  pav^  if  such  individual  was  suspended  or  discharged  for  cause." 

It  was  this  section  of  the  law  that  President  Truman  had  in  mind  when  in  his 
message  vetoing  the  Taft-Hartley  bill  he  pointed  out,  "The  bill  would  make  it 
easier  for  an  employer  to  get  rid  of  employees  whom  he  wislied  to  discharge 
because  they  exercised  their  right  of  self-organization  guaranteed  by  tlie  act. 
It  would  permit  an  employer  to  dismiss  a  man  on  the  pretext  of  a  slight  infrac- 
tion of  shop  rules,  even  though  his  real  motive  was  to  discriminate  against  this 
employee  for  union  activity." 

In  an  increasing  number  of  cases  the  Board  has  absolved  employers  from 
charges  of  extremelv  discriminatory  practices.  (See,  for  example.  Matter  of 
YouHd  Patrol  Service,  75  N.  L.  R.  B.  -iOiiMattcr  of  Cleveland  Graphite  Bronze 
Compaiu/.  7^  N.  L.  R.  B.  481;  Hatter  of  Fulton  Bag  and  Cotton  Mills,  75  N.  L. 
R.  B.  ssh:  Matter  of  Ccdartoirn  Yarn  Mills,  Inc.,  76  N.  L.  R.  B.  571;  Matter  of 
Gohlblatt  Bros..  77  N.  L.  R.  B.  No.  204;  Matter  of  Fontaine  Converting  Works, 
77  N.  L.  R.  B.  1386.) 

Tiie  Board's  denial  of  the  protection  against  discrimination  appears  particu- 
larly sharply  in  connection  with  the  rights  of  strikers.  In  Matter  of  Fontaine 
Converting  iro/7,-.s',  77  N.  L.  R.  B.  1.386,  the  employees  went  on  strike  to  obtain 
a  foreman's  reinstatement.  Although  the  strikers  were  plainly  fired  because  of 
their  concerted  activity,  the  Board  refused  to  extend  them  the  protections  of 
the  act. 

In  Matter  of  National  Electric  Products  Corp.  (6-C-1147),  a  union  leader  was 
fired,  and  the  Board  conceded  that  this  was  an  act  of  discriminaton.  It  also 
conceded  that  any  appeal  through  the  established  grievance  machinery  would 
have  been  useless.'  In  order  to  redress  this  injustice  the  employees  picketed  the 
plant  to  win  the  reinstatement  of  the  discharged  worker.  The  employer  there- 
upon fired  the  pickets  as  well.  The  Board  nevertheless  refused  to  order  the  rein- 
statement of  the  pickets  even  though  the  contract  had  not  been  violated  by  the 
picketing.  The  only  remedy,  said  the  Board,  that  the  employees  had  was  to  file 
unfair  labor  practice  charges.  In  short,  even  though  the  employees  struck  against 
their  employer's  unfair  labor  practices,  they  were  not  protected  by  the  act. 

Board  Member  Houston  in  his  dissent  clearly  shows  the  nature  of  the  Board's 
retreat  in  connection  with  this  important  protection : 

"I  am  in  full  agreement  with  the  majority  that  the  discharge  of  Marfia  was 
discriminatory.  I  must,  however,  dissent  from  the  conclusion  of  my  colleagues 
that  lite  suspension  of  the  picketers  was  not  a  violation  of  the  act  because  I 
consider  that  they  were  engaged  in  concerted  activity  protected  not  only  by  the 
Wagner  Act  but  also  under  the  recent  amendatory  legislation. 

"Although  this  is  a  case  of  first  impression,  the  Board  has  established  a  number 
of  guideposts  in  past  decisions  wliich,  in  my  judgment,  clearly  draw  a  line  beyond 
which  disciplinary  action  by  an  employer  would  not  be  permitted  despite  the 
fact  that  his  employees  had  engaged  in  concerted  activity  in  violation  of  contract, 
^lost  pertinent  in  this  connection  is  the  Scullin  Steel  case  in  which  the  Board 
found  that  an  employer  properly  discharged  employees  who  engaged  in  a  strike 
in  violation  of  contractual  provision  binding  them  not  to  strike  during  the  term 
of  their  agreement.  We  were  careful  to  note,  however,  in  that  decision  that 
that  employer,  quite  unlike  the  employer  here,  had  not  engaged  in  any  unfair 
labor  practices.  The  direct  implication  of  such  language  was  that  had  such 
mifair  labor  practices  been  shown,  a  different  result  would  have  followed.  I 
should  have  tliought  that  here  where  the  record  is  very  clear  that  the  discharge 
of  Marfia — an  unfair  labor  practice  of  the  most  fundamental  character — was  the 
direct  cause  for  the  picketing  that  we  would  be  bound  by  the  implication  in  the 
Scullin  Steel  enae.  But  the  majority  has  determined  that  no  protection  ought 
to  be  given  because  the  employees  should  have  relied  upon  the  'remedial  processes 
of  the  Board.'  What  this  amounts  to  is  that  employees  may  be  deprived  of  a 
basic  right  l)ecause  an  administrative  remedy  for  their  complaint  exists.  My 
colleagues  mu-st  be  aware,  however,  that  the  amendments  of  1947  which  placed 
restrictions  in  a  innnber  of  instances  on  the  right  to  strike  disclose  in  their  legis- 
lative history  a  total  rejectif)n  of  the  idea  that  the  right  to  strike  should  be 
i-estricted  further  in  the  maimer  now  utilized  Iiy  the  majority.  Omitted  from 
tlu'  Labor  Management  Relations  Act  of  11147  was  a  provision  passed  by  the  House 
outlawing  'any  strike  *  *  *  to  remedy  practices  for  which  an  administrative 
remedy  is  available  under  this  Act.'  Moreover,  section  13  of  the  present  act 
reenacts  the  guarantee  of  the  Wagner  Act  of  the  right  to  strike  except  as  specif- 
ically limited  by  tlie  present  act.     I  have  been  directed  to  nothing  in  the  present 
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legislation  from  which  it  ran  be  even  inferred  that  Congress  Intended  a  limitation 
of  the  nature  imposed  by  the  Board  liere. 

"Of  course,  it  is  true,  as  my  colleagues  state,  that  no-strike  clauses  are  substi- 
tutes for  economic  warfare,  and,  consequently,  are  very  salutary  supports  to 
industrial  peace.  However,  such  commitments  are  found  in  agreements  which 
must  have  some  inhibitory  effect  not  only  on  the  employees  but  also  on  employers. 
It  is  something  less  than  just  to  say  that  an  employer  who  has  secured  from 
his  employees  a  relinquishment  of  their  basic  right  to  strike  may  remain,  never- 
theless, quite  unhampered  in  whatever  arrangements  he  has  made  to  impose 
heavy  penalties  on  his  employees  solely  because  they  protested,  in  a  traditional 
way,  his  disposition  to  violate  the  law.  And  it  is  something  less  than  equitable 
to  hold  that  he  may  do  so  witli  impunity  merely  by  insisting  that  he  has  a  con- 
tract forbidding  his  employees  to  protest.  Yet  a  decision  of  this  cliaracter  permits 
exactly  such  a  result." 

In  tlie  'National  Grinding  Wheel  case  (75  N.  L.  R.  B.  90.5)  the  employer  justified 
his  refusal  to  reinstate  certain  strikers  on  the  ground  that  he  had  "heard  that 
they  had  quit."  Although  the  evidence  showed  that  they  had  not  quit,  neverthe- 
less the  Board  held  that  the  employer's  belief  that  they  had  quit  was  sufficient 
to  justify  his  refusal  to  rehire  them. 

The  discrimination  provisions  of  the  Taft-Hartley  Act  have  virtually  ceased  to 
be  an  effective  protection  against  the  still  formidable  weapon  of  employer  dis- 
crimination. The  act  and  the  Board's  administration  of  it  has  encouraged  every 
anti-labor  employer  in  the  land  to  gamble  on  the  use  of  discrimination  as  a  strike- 
breaking weapon  in  the  hope  that  it  can  persuade  the  Board  that  tlie  discharge 
was  for  "cause." 

In  dissenting  in  this  case.  Board  Member  Houston  pointed  out — 

"Clench,  Davignon,  and  Heubusch  were  participants  with  their  fellow  employees 
in  a  strike  for  higher  wages.  Shortly  after  the  strike  began,  and  for  an  under- 
standable reason — the  need  to  support  their  families — they  applied  to  other 
employers  for  worl^.  Having  been  advised  that  employment  would  involve  a 
relinquishment  of  their  employment  with  the  respondent,  and  it  appearing  thai 
this  condition  was  inflexible,  they  pretended  agreement.  Upon  termination  of  the 
strike,  and  after  an  invitation  by  the  respondent,  they  returned  and  requested 
that  they  be  given  their  jobs.  They  were  rebuffed,  despite  the  fact  that  their 
places  had  not  been  filled,  despite  the  fact  that  they  were  not  told  that  there 
was  no  work  available,  and  although  they  at  no  time  had  informed  the  respondent 
that  they  had  quit.  The  refusal  to  reinstate  them  was  made  with  the  assertion 
that  the  respondent  had  learned  from  'undisclosed  sources'  tliat  they  had  accepted 
permanent  jobs  elsewhere  and,  consequently,  had  quit  the  respondent's  employ. 
Slight  attention  was  paid  to  their  repeated  disclaimers  and  they  have  not  been 
employed.  In  bare  essentials,  these  are  the  facts  upon  which  my  colleagues  have 
decided  that  these  employees  ought  not  to  be  reinstated.  Although  the  issue  ap- 
pears quite  simple,  its  disposition  by  the  majority  carries  the  most  intensely 
significant  implication  that  the  equality  between  an  employer  and  his  striking 
employees,  sought  hitherto  so  religiously  to  be  preserved  in  these  circumstances, 
has  now  been  set  awry  by  overweighting  the  balance  in  favor  of  the  former. 

"We  discovered  early  the  necessity  for  setting  out  a  code  of  rights  and  obliga- 
tions so  that  an  equitable  balance  might  be  fixed  between  the  interests  of  em- 
ployer and  employee  in  our  industrial  society,  when  economic  rivalry  culminated 
in  a  strike.  At  that  point  it  became  important  that  each  contestant  should 
conduct  himself  with  full  knowledge  not  only  of  his  liberties  but  of  reasonable 
limitations  imposed  on  his  conduct  by  fairness.  Our  formulation  of  principles 
to  govei'n  the  relationship  of  an  employer  and  his  striking  employees  took  careful 
account  of  the  need  to  protect  the  former  in  his  right  to  operate  his  business. 
That  this  right  should  be  meaningful,  he  was  left  free  to  replace  the  strikers. 
He  was  also  left  free  to  refuse  to  reinstate  the  strikers  if  he  had  replaced  them, 
if  he  had  no  work  for  them  dut  to  a  legitimate  change  in  operations  resulting 
in  the  elimination  of  the  type  of  job,  or  if  they  had  seized  his  property,  engaged 
in  violence,  or  struck  in  violation  of  a  contractual  obligation  not  to  do  so.  These 
protections  were  granted  so  that  he  might  compete  upon  a  fair  basis  with  the 
strikers.  Correlatively,  and  in  order  to  establish  a  milieu  of  freedom  .for  the 
striker,  his  right  to  reinstatement  was  protected.  Not  without  qualifications, 
however.  He  must  have  unconditionally  abandoned  his  strike,  and  he  must  not" 
have  been  replaced.  These  qualifications  met,  his  right  to  return  was  guaranteed 
against  discrimination  by  his  employer.  These  correlative  principles  are  well 
established.  Their  essential  desirability  lies  in  their  definitive  justness  and  in 
the  fact  that  their  applicability  is  made  facile  because  it  is  quickly  ascertainable 
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from  the  proof  in  any  case.  I  have  set  tliem  out  only  because,  as  I  liave  said, 
I  find  that  the  majority,  although  apparently  aware  of  tliom,  has  created  an 
imbahuice  between  them  by  sranting  an  added  defense  to  an  employer  which  so 
comprehensively  sanctions  any  refusal  to  reinstate  strikers  as  to  make  that 
right  quite  empty. 

"The  majority  decision  amounts  to  this :  that  an  employer  who  has  not  re- 
placed his  striking  employees  and  who  has  work  for  them  may  nevertheless 
refuse  to  reinstate  Ihem  because  he  has  a  reasonable  belief  that  they  have  dis- 
qualitied  themselves.  He  may  assert  any  number  and  variety  of  excuses,  drawn 
from  undisclosed  sources  and,  according  to  my  colleagues'  decision,  if  this  Board 
is  impressed  with  the  reasonableness  of  his  attitude,  he  is  protected  in  his  re- 
fusal. The  validity  of  his  defense  will  not  be  judged  by  actuality ;  i.  e.,  whether 
the  striker  in  fact  was  disqualiiied.  This  is  deemed  to  be  immaterial.  Although 
this  concept  of  reasonableness  has  a  surface  appeal  and  outwardly  appears  equi- 
table, its  ramitications  in  this  context  invite  gross  injustices.  Consider  with 
wliat  criteria  we  should  judge  an  employer's  assertion  that  he  barred  a  striker 
for  whom  he  had  a  place  because  he  had  heard  from  an  undisclosed  source  that 
the  employee  drank,  beat  his  wife,  failed  to  pay  his  bills,  did  not  attend  church, 
changed  his  job  frequently,  flirted,  gambled,  or  was  guilty  of  kindred  immorali- 
ties. Consider  jil.so  that  the  employee  was  in  fact  not  guilty  of  any  of  these  frail- 
ties. It  woiUd  be  extremely  absorbing  even  if  it  were  somewhat  frustrating  to 
deliberate  upon  the  precise  measure  of  doubt  we  should  have  to  entertain  of 
his  innocence  before  we  should  be  prepared  to  certify  as  reasonable  his  employer's 
belief  that  he  was  guilty." 

An  important  reason  for  restoring  the  Wagner  Act  is  the  imperative  need  to 
provide  etTeetive  protections  against  discrimnaton. 

p.    SUPERVISORY   EMPLOYEES 

The  act  wholly  bars  to  supervisory  employees  all  rights  to  self-organization 
and  collective  bargaining.  Under  the  act  an  employer  may  with  impunity  dis- 
charge a  supervisory  emi^loyee  for  union  activity. 

This  provision  of  the  act  invites  industrial  warfare  and  the  use  of  economic 
power  against  individuals  seeking  to  exercise  a  basic  right  to  join  a  union.  By 
inviting  such  discrimination  the  section  threatens  an  evil  far  beyond  its  apparent 
intention.  Since  the  provi?:ion  permits  discrimination  against  certain  employees 
its  inevitable  effect  will  be  to  create  an  atmosphere  in  which  all  the  employees 
not  merely  supervisory  employees  are  intimidated.  What  emiiloyee  will  feel  free 
to  join  any  kind  of  union  when  he  sees  that  supervisory  employees  suffer  mass 
discharges  merely  because  they  join  a  union  of  their  own  choice?  In  short,  this 
section  will  undermine  the  basic  organization  protection  for  nonsupervisory 
employees. 

This  section  is  based  upon  the  specious  argument  that  unless  a  line  is  drawn 
between  the  employees  and  supervisors,  labor  organizations  will  divide  the  loyalty 
of  supervisors  to  management  and  impede  its  functioning.  At  the  time  the 
Wagner  Act  was  passed  the  same  employers  who  now  make  this  argument 
also  argued  th.at  a  worker  conld  not  be  a  member  of  a  union  and  a  faithful 
employee  at  the  same  time  and  that  his  obligations  to  management  were  in- 
consistent to  union  membership.  The  cry  of  divided  loyalty  is  one  which  is 
typically  raised  for  the  purpose  of  defeating  organizational  rights. 

In  defining  the  term  "supervisor"'  the  act  uses  the  term  so  broadly  as  to  in- 
clude within  it  many  empbiyees  who  have  traditionally  been  regarded  as  eligible 
for  union  memJiership  and  properly  within  an  appropriate  bargaining  unit. 

The  effect  of  the  Board's  decisions  in  interpreting  this  section  of  the  act  is  to 
permit  employers  to  remove  from  the  oi-ganizational  force  a  large  group  of  per- 
sonnel simpl^v  by  designating  them  as  .supervisors. 

The  existence  of  the  present  provision  in  the  act  denying  benefits  to  super- 
visors does  more  than  do  injustice  to  a  large  group  of  American  employees  who 
need  the  benefits  of  collective  bai-gaining.  It  opens  the  door  to  widespread 
evasions  of  the  bargaining  oliligation  and  defeat  of  organizational  attempts  by 
unions  through  the  wholesale  creation  of  supervisors  as  that  term  is  broadly 
defined  in  the  Taft-Hartley  Act. 

The  attempt  of  employers  to  utilize  the  provisions  of  the  law  for  the  purpose 
of  weakening  the  union  may  be  se<>n  in  the  west  coast  controversy  over  the  in- 
cluding within  the  bargaining  unit  of  shijis'  clerks  and  walking  bosses. 

All  the  predictions  made  by  labor  with  respect  to  the  effect  of  the  denial  of 
organizational  protection  to  supervisors  have  been  verified  by  our  experience 
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with  this  provision  of  tlie  law.  In  such  industries  as  shipbuilding,  employers 
have  demanded  tlie  dilution  of  a  bargaining  unit  by  exclusion  of  such  types  of 
individuals  as  leaders  and  leading  men,  although  prior  to  tlie  Taft-Hartley  Act 
individuals  much  closer  to  management  wei'e  regarded  as  employees  and  not 
supervisors  and  hence  eligible  for  union  membership. 

Employers  in  this  and  other  industries  have  used  the  supervisor's  immunity 
from  protection  to  discharge  such  individuals  who  have  refused  to  cross  a  picket 
line  in  the  case  of  strikes  and  to  discharge  rank-and-file  employees  because  they 
struck  against  management  discrimination  against  foremen.  (See  Matter  of 
Fontaine  Converting  Works,  77  N.  L.  K.  B.  1386.) 

CONCLUSION 

I  have  detailed  some  of  the  objections  of  the  C'ongress  of  Industrial  Organiza- 
tions to  the  Taft-Hartley  Act.  I  should  emphasize  that  I  have  not  attempted  to 
discuss  all  of  the  ways  in  which  our  organization  has  suffered  as  a  result  of  the 
act  and  its  administration.  I  have  not  toitched  upon  matters  about  which  labor 
feels  keenly,  such  as  the  delays  occasioned  by  the  statute  and  the  great  variety 
of  time-consuming  elections  which  were  authorized  under  the  statute,  the  un- 
reasonabl.v  short  period  of  limitations  for  the  filing  of  unfair-labor-practice 
charges,  tlie  attempted  exclusion  of  unions  from  the  grievance  procedui-e  and 
other  matters.  This  law  has  not  served  the  needs  of  industrial  peace.  It  has 
been  bad  for  biisiness,  for  labor,  and  for  the  public.  It  has  turned  the  clock  back 
on  progress  in  the  field  of  industrial  relations. 

Mr.  Goldberg.  Now,  I  would  like  to  say  a  word  about  this  a])pendix 
to  which  some  reference  was  made.  I  think  I  ought  to  explain  what 
this  appendix  is.  This  appendix  is  the  history  of  four  cases  which 
arose  with  various  of  our  unions.  It  has  been  prepared  not  by  me. 
The  statement  was  prepared  by  me,  with  the  assistance  of  my  associ- 
ates. But  the  appendix  is  an  unedited  factual  account  received  from 
our  four  unions  of  the  CIO,  dealing  with  four  factual  situations  which 
have  recently  arisen  which  relates  the  experiences  of  those  unions  dur- 
ing the  last  year. 

I  made  no  attempt  to  edit  these  statements.  I  took  them  as  they 
came  in.  I  might  explain  to  the  chairman  and  members  of  the  com- 
mittee, I  sent  a  questionnaire  out  to  all  CIO  unions,  asking  for  their 
experiences  under  the  law.    And  I  got  many  answers. 

I  just  took  four.  I  might  have  taken  20  or  30  or  40.  We  have  many 
of  these.    These  are  the  statements  that  were  sent  in  to  me. 

Senator  Pepper.  Are  you  distributing  those  appendixes  ?  Is  that  in 
addition  to  the  statement  ? 

Mr.  Goldberg.  Yes. 

Senator  Taft.  It  is  agreed  that  we  will  hold  those  here  in  the  com- 
mittee, and  decide  later  whether  they  should  be  included. 

Senator  Murray.  That  is  the  ruling  of  the  Chair  now. 

Mr,  Goldberg.  I  tender  them  to  the  committee  for  whatever  use  the 
committee  wants  to  make  of  them. 

Senator  Taft.  Perhaps  a  little  editing  might  have  done  good.  I 
read  this,  for  instance : 

Press  lords  love  violence.  War,  murder,  sanctioned  violence  are  the  real  loves 
of  American  press  lords.  Such  stories  may  not  build  up  the  morale  of  the  people, 
but  they  build  up  circulation  so  naturally  most  of  the  f'alifornia  newspapers, 
reinforced  by  advertising,  have  been  abjectly  serving  the  organizations,  and 
violence  is  their  dish. 

Do  you  not  think  that  might  have  been  edited  more  profitably  ?  That 
is  the  kind  of  statement  I  ran  into  that  led  me  to  think  perhaps  we  had 
better  wait  initil  the  end  of  this  hearing  before  we  finally  decide  what 
to  do  with  it. 


LABOR    RELATIONS  499 

Senator  Douglas.  What  page  is  that  on,  Senator? 

Senator  Doxxell.  Sixteen. 

Mr.  GoLDiiEKG.  I  woukl  say  for  ordinary  union  people  they  certainly 
can  use  adjectives.    There  is  no  doubt  about  that. 

Senator  Murray.  Senator  Taft,  do  you  have  any  questions? 

Senator  Taft.  Are  you  not  starting  on  the  Democratic  side? 

Senator  ]Mtjrr^\.y.  No.     We  are  satisfied  entirely  with  his  statement. 

Senator  Tafi'.  So  am  I,  Mr.  Chairman.  I  can  discuss  with  Mr. 
Goldberg  a  lot  of  these  theories  that  he  has  advanced,  but  without 
an  opportunity  to  read  his  statement  I  cannot  very  well  examine  him 
on  tlie  statement.  I  have  not  seen  it.  I  have  not  had  a  chance  to  read 
it.    It  is  112  pages. 

Senator  Pei^per.  We  thought  perhaps  you  might  want  to  go  ahead 
and  ask  your  questions  first. 

Senator  Taft.  I  think  you  had  better  go  ahead. 

Senator  Pepper.  Mr.  Goldberg,  you  might  particularize  and  sum- 
marize the  evidence  that  is  contained  in  your  statement  to  support 
some  of  the  conclusions  which  you  gave  to  the  committee,  taking  them 
up  one  after  the  other,  and  give  a  brief  summary  of  the  evidence  that 
sustains  the  point,  stating  the  point  and  then  the  evidence  that  sustains 
it. 

Senator  Humphrey.  May  I  ask  a  question? 

Senator  Pepper.  Yes. 

Senator  Humphrey.  The  witness  made  some  rather  serious  charges. 
I  made  some  notes  here.  For  example  that  government  by  injunction 
has  been  revived,  and  the  Taft-Hartley  Act  is  a  strikebreaker. 

Senator  Pepper.  Will  you  take  those  points  and  the  conclusions 
you  gave,  in  the  order  in  which  you  gave  them.  I  suggest  that  you 
summarize  the  supporting  evidence. 

Mr.  Goldberg.  I  made  the  first  charge,  Senator  Taft  and  Senator 
Humphrey,  that  this  is  a  strikebreaking  statute  and  could  convert  legal 
strikes  into  illegal  strikes.  Let  me  illustrate  by  a  Board  decision 
how  that  can  be  done. 

By  the  way,  I  want  to  make  this  general  observation :  we  have  had 
112  pages  of  testimony  as  to  the  operations  of  this  statute,  and  during 
the  last  year  the  Labor  Board  has  only  decided,  I  think,  nine  unfair- 
labor-practice  cases  under  the  Taft-Hartley  Act.  So  that  the  evil 
consequences  of  this  statute  are  not  yet  manifest.  They  have  decided 
a  number  of  representation  cases,  but  only  nine  unfair  labor  practice 
cases. 

Let  me  demonstrate  the  technique  by  which  under  the  Taft-Hartley 
Act  a  legal  strike  can  be  converted  into  an  illegal  strike.  You  have 
an  economic  strike  over  wages,  hours,  and  working  conditions.  All  of 
us  concede  tliat  that  is  a  legal  strike  in  this  country.  It  does  not  even 
involve  that  horrible  word  "boycott."     It  is  a  straight  primary  strike. 

The  employer  puts  up  a  fight,  as  he  has  a  right  to  do.  I  do  not 
say  he  has  not  a  right  to  conduct  his  own  economic  weapons.  That  is 
part  of  our  comjietitive  system  that  we  want  to  safeguard. 

The  employer  then  decides  to  hire  replacements.  Under  the  cloc- 
ti'inp  of  tlie  Board  as  enunciated  in  a  c<)U])le  of  cases  lie  may  even, 
where  he  has  been  running  three  shifts,  decided  to  run  two  shifts,  so 
he  does  not  have  to  hire  as  many  replacements  as  the  number  of 
strikers  that  are  out  on  strike. 
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These  strikers,  with  a  little  "free  speech"  encoiirao;ement  from  the 
employer  under  the  free-speech  definition  of  the  Taft-Hartley  Act, 
organize  a  so-called  independent  union. 

Senator  Douglas.  Do  you  mean  strikers  ? 

Mr.  Goldberg.  Strikebreakers. 

Senator  Taft.  You  mean  the  replacements. 

Mr.  Goldberg.  Strikebreakers.  They  organize  a  so-called  inde- 
pendent iniion. 

This  independent  union  petitions  for  an  election.  At  the  election 
the  only  people  that  can  vote  under  the  terms  of  the  Taft-Hartley  Act, 
as  drafted,  are  the  strikebreakers,  who  are  then  certified,  since  the 
strikers  could  not  vote  even  though  the  strikers  now  outnumber  the 
strikebreakers  because  they  were  on  the  third  shift  which  the  employer 
is  not  using;  the  strikebreakers  outnumer  the  strikers,  and  they  are 
certified  to  be  the  bargaining  agent. 

Then,  since  under  the  Taft-Hartley  Act  you  cannot  strike  against 
the  Labor  Board  certification,  the  strike  which  started  out  to  be  a 
legal  strike  has,  by  the  instrumentality  of  this  statute,  become  an  il- 
legal strike. 

Senator  Pepper.  Did  you  mean  the  strikebreakers  or  the  first  strik- 
ers were  greater  in  number  ? 

Mr.  Goldberg.  First  the  strikers  were  in  greater  number.  But  the 
strikebreaker  are  the  only  people  authorized  to  vote,  the  strikebreakers 
win  the  election,  and  they  then  become  the  bargaining  agent,  and  then 
you  may  not  strike  against  that  certification,  so  the  strike  which 
started  out  to  be  a  legal  strike  has  become  an  illegal  strike. 

Now,  Mr.  Chairman,  and  Senators,  we  have  had  a  period  of  full 
employment,  and  already  we  have  had  cases  of  this  character.  By  the 
way,  I  would  like  to  give  j-ou  the  citation. 

Senator  Taft.  One  case,  is  it  not?  One  Cleveland  case? 

Mr.  Goldberg.  The  Pi])e  Machinery  case.  There  are  two.  Pipe 
Machinery  case,  22  Labor  Relations  Report,  1510,  and  I  think  there  is  a 
Solar  Electric  case  as  to  which  Mr.  Donner  can  give  me  the  citation. 

I  want  to  point  out  the  implications  of  this  in  times  when  there  is  not 
so  much  full  employment. 

The  second  case  "is  Solar  Electric  Corp.  (77  NLRB,  414,  22  LMRN, 
1021).  What  is  the  implication  of  that  in  any  period  when  there  is 
not  full  employment  ? 

Senator  Humphrey.  Was  there  a  third  case,  the  Times  Square  case? 

]Mr.  Goldberg.  Yes,  sir.    You  are  right. 

Senator  Pepper.  Do  you  have  the  citation  of  that? 

Mr.  Goldberg.  We  will  have  it  in  just  a  moment. 

Senator  Taft.  May  I  interrupt  a  moment  ?  You  perhaps  heard  my 
statement  to  Secretary  Tobin,  which  brought  up  a  case  also.  First 
as  to  how  the  question  arose,  about  the  Redwood  strike  in  California, 
you  may  remember,  in  which  gradually  over  a  period  of  a  year  and  a 
half  all  of  the  strikers  were  replaced.  They  were  replaced  by  men 
coming  back  from  the  war  who  settled  in  the  community,  and  intended 
permanently  to  work  in  that  plant. 

By  the  end  of  a  year  and  a  half  practically  every  striker  had  a  job 
somewhere  else,  and  these  men  were  there  for  good,  but  the  strike  went 
on  indefinitely.  Apparently  it  would  go  on  for  the  next  10  years 
because  every  time  they  had  an  election  the  strikers  outnumbered  the 
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men  slightly  in  the  number  of  replacements  who  were  there.  They 
both  voted  under  the  rules  at  that  time.  So  the  question  was  how  to 
evei-  end  it. 

'J'he  Supreme  Court  had  held  that  these  men  wlio  were  out  on  strike 
AA-ere  replaced  in  an  economic  strike.  That  means  they  found  other 
people  who  were  perfectly  willing  to  work  at  that  job  at  the  same 
wages.  They  were  not  getting  higher  w^ages  than  the  men  Avho  struck, 
they  were  paid  the  same  wage;  not  imported  strikebreakers,  simply 
people  in  the  community  who  were  willing  to  work  for  that  wage. 

Call  them  strikebreakers  if  you  want  to,  but  they  were  people  who 
Avere  seeking  jobs,  aaIio  needed  jobs,  and  were  Avilling  to  work  for  that 
Avage.  Avhich  Avas  presumably  a  high  AA'age  in  the  community  and 
l)erfectly  satisfactory. 

The  Supreme  Court  had  already  held  that  the  people  aa'Iio  Avere  on 
strike  were  not  entitled  to  replacement,  to  take  the  jobs  back.  The 
replacements,  in  other  words,  Avere  bona  fide  replacements,  they  Avere 
not  strikebreakers. 

NoAA",  the  question  was,  should  these  people  vote  ?  It  was  under  the 
Wagner  Act  that  it  was  held  that  these  men  Avere  not  entitled  to  get 
their  jobs  back.  But  under  the  Wagner  Act  it  Avas  held  they  could 
still  A'ote  in  an  election.    That  is  the  thing  we  are  meeting. 

It  was  alleged — and  I  told  Secretary  Tobin — that  that  might  be 
so  in  that  case,  but  that  this  thing  could  be  used  in  various  places — 
that  was  the  claim  made  by  the  unions — that  this  could  be  used  in  an 
extreme  case  to  actually  completely  destroy  unions.  And  on  that  alle- 
gation which  has  been  made,  and  the  amendments  AAdiich  we  have 
offered  to  the  Taft-Hartley  law,  we  haA^e  omitted  the  provision  re- 
garding a  vote. 

So  that  particular  question,  that  particular  case,  it  seems  to  me,  is 
not  an  issue  now.  If  there  is  such  a  danger,  which  the  committee 
did  not  foresee  at  the  time  they  adopted  it  to  deal  with  the  Redwood 
case,  I  think  the  committee  is  quite  willing — those  of  us  on  the  com- 
mittee who  were  in  favor  of  it — to  strike  out  that  right  to  vote  so 
that  we  return  the  A^oting  rule  under  the  Wagner  Act. 

So  that  I  think  you  have  a  case.  Where  you  have  a  case  I  certainly 
am  Avilling  to  admit  it  and  make  a  change  in  the  laAv.  But  I  think 
that  case  is  no  longer  in  issue  here.  I  think  you  ought  to  make  a  case 
that  has  that  particular  question  of  the  a' ote  in  it. 

Give  us  another  example,  in  other  words,  in  Avhich  that  particular 
quirk  does  not  arise. 

Mr.  GoLDHERG.  Senator  Taft,  until  the  Taft-Hartley  law  is  re- 
pealed, which  has  not  been  done  yet,  despite  the  resolution  of  thi? 
committee,  that  remains  a  very  vital  issue  as  far  as  we  are  concerned. 

Senator  Taft.  I  am  only  saying  that  for  the  members  of  the  com- 
mittee Avho  may  Avant  to  retain  most  of  the  Taft-Hartley  law,  that  is  a 
feature  that  they  recognize  as  a  possible  danger  to  the  existence 
of  the  unions,  and  they  are  quite  willing  to  eliminate  it. 

Mr.  GoiDBERG.  Secondh^  I  Avould  like  to  make  the  observation  that 
as  counsel  for  the  CIO  and  manifesting  my  personal  convictions,  I 
cannot  accei)t  the  postulate  that  strikebreakers  haA^e  any  moral  right 
to  fill  the  jobs  of  people  Avho  go  out  on  economic  strike. 

Senator  Taft.  AVait  a  minute.  That  is  a  strong  statement,  because 
even  tlie  Supreme  Court  of  the  United  States  does  not  agree  Avith  you 
on  that;  does  it? 
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Mr.  Goldberg.  I  said  "the  moral  right."  And  I  stand  by  that 
position  very  substantially. 

Senator  Taft.  Assume  an  extreme  case.  Here  are  people  who  are 
getting,  we  will  say,  $1.50  an  hour,  and  they  say  "We  must  have  $2 
an  hour",  which  is  25  percent  higher  than  any  wages  in  the  commu- 
nity, or  anywhere  within  reach  in  a  comparable  field.  Do  you  think 
that  a  man  who  is  willing  to  work  at  $1.50,  knowing  that  these  people 
insist  on  $2  which,  in  their  opinion,  the  industry  can't  get,  nor  will 
it  pay,  has  a  moral  right  to  take  a  job  at  $1.50? 

Mr.  Goldberg.  Every  situation  tliat  I  have  been  in  where  you  have 
$1.50  and  insist  on  $2,  you  are  usually  willing  to  settle  for  $1.75. 

Senator  Taft.  I  am  taking  the  other  case.  I  am  only  trying  to  get 
at  a  theoretical  question,  that  is  all. 

You  are  assmning  that  the  union  people  are  always  right.  I  am 
asking  you  to  assume  a  case  in  which  they  are  completely  unreason- 
able, and  which  is  entirely  possible,  also,  I  suppose. 

]Mr.  Goldberg.  Sure,  it  is.  I  have  not  dealt  with  assumptions  in  the 
last  year  in  which  I  have  been  counsel  for  the  CIO.  I  have  had  to 
deal  with  realities.  And  the  realities  I  have  dealt  with  have  been 
realities  where  we  have  been  in  bargaining  situations,  where  we  have 
taken  less  than  what  we  felt  we  ought  to  get  because  that  is  part  of 
the  give  and  take  process. 

I  have  sat  in  quite  an  extensive  negotiation  with  a  steel  corporation 
and  various  of  the  steel  companies  in  the  United  States,  and  I  ar- 
rived at  an  amicable  settlement  last  year  of  an  amount  that  we  settled. 

I  can't  say  that  our  people  got  everything  that  they  wanted  to  get, 
but  that  was  part  of  the  collective  bargaining  process. 

Senator  Taft.  Do  vou  think  you  were  in  any  way  interfered  with 
under  the  Taft-Hartley  Act  ? 

]SIr.  Goldberg.  I  think  the  statnte  gave  the  employers  quite  a  few 
weapons  under  that  controversy,  and  I  can  prove  it. 

Senator  Pepper.  The  authors  of  the  Taft-Hartley  Act  have  ad- 
mitted the  facts  sustain  your  first  conclusion.  Now,  will  you  pass 
on  to  the  second  ? 

Senator  Taft.  I  might  call  to  your  attention  the  fact  that  a  good 
many  of  the  witnesses  have  also  admitted  some  half  a  dozen  or  a  dozen 
good  points  in  the  Taft-Hartley  law  that  are  not  in  the  present  bill, 
Mr.  Goldberg. 

]Mr.  Goldberg.  Not  this  witness. 

Senator  Pepper.  We  strike  a  balance. 

Mr.  Goldberg.  I  make  the  charge  that  the  Taft-Hartley  Act  had 
revived  conceptions  of  boycott  which  had  been  felt  by  all  expert 
opinion  in  this  country  to  be  undesirable  and  to  be,  as  one  of  the 
greatest  Justices  of  the  Supreme  Court  once  said,  "consigned  to  a  well- 
deserved  repose." 

I  refer  to  the  doctrines  which  were  debated  in  the  Supreme  Court 
of  the  United  States  in  the  decision  in  Bu/plex  v.  Deering  and  in  the 
Bedford  Stone  case. 

I  tliink  it  might  be  pertinent  if  we  reviewed  the  facts  of  the  Duplex 
Printing  Press  v.  Deering. 

I  was  very  interested  that  some  Senators  on  this  side  of  the  table  had 
been  quoting  Judge  Brandeis  pretty  extensively  and  I  wonder  whether 
they  go  along  with  me  in  this  quotation  from  Judge  Brandeis. 
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I  am  reading  from  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Duplex  Printing  Press  Gomfany  v.  Deering^  a  famous  case 
Jnvolving  boycotts  under  the  Chiyton  Act,  reported  in  254  U.  S.  443, 

I  would  like  to  read  the  facts.  I  think  facts  are  very  important  in 
a  discussion  of  this  character. 

The  Duplex  Co.,  a  manufacturer — 
this  is  from  Judae  Brandeis'  dissentino-  opinion  in  which  Mr.  Justice 
Holmes  and  Mr.  Justice  Clark  concurred — 

of  newspaper  printing  presses,  seeks  to  enjoin  officials  of  the  machinists'  and 
aflaiiated  unions  from  interfering  with  its  business  by  inducing  tiieir  members 
not  to  work  for  plaintiff  or  its  customers  in  connection  with  the  setting  up  of 
presses  made  by  it. 

The  defendants  admit  interference  with  plaintiff's  business  but  justify  it  on 
the  following  ground : 

There  are  in  the  United  States  only  four  manufacturers  of  such  presses  and 
they  are  in  active  competition. 

Between  1909  and  1913  the  machinists'  luiion  induced  thi-ee  of  them  to  recog- 
nize and  deal  with  the  union,  to  grant  the  8-hour  day,  to  establish  a  minimum- 
wage  scale,  and  to  comply  with  other  union  requirements. 

The  Deplux  Co.  refused  to  i-ecognize  the  union,  insisted  upon  conducting  its 
factory  on  the  open-shop  principle,  refused  to  introduce  the  8-hour  day,  and 
operated  for  the  most  part  10  hours  a  day,  refused  to  establish  the  minimum- 
M-age  scale  and  disregarded  the  otlier  union  standards. 

Thereupon — 

and  this  is  the  key  to  the  thing.  I  would  like  to  emphasize  this  be- 
cause this  has  been  neglected  in  the  boycott  discussion  which  has 
taken  place — 

two  of  the  three  manufacturers  who  had  assented  to  union  conditions  notified 
the  union  that  they  should  be  obliged  to  terminate  their  agreements  with  it  unless 
their  competitor,  the  Duplex  Co.,  also  entered  into  the  agreement  with  the  union 
which,  in  giving  more  favorable  terms  to  labor,  imposed  correspondingly  greater 
burdens  upon  the  employer. 

Because  the  Duplex  Co.  refused  to  enter  into  such  an  agreement,  and  in  order 
to  induce  it  to  do  so,  tlie  machinists'  union  declared  a  strike  at  its  factory,  and 
in  aid  of  that  strike,  instructed  its  members  and  the  members  of  afSliated 
unions  not  to  work  on  the  installation  of  presses  which  plaintiff  had  delivered 
in  New  York. 

Far  removed  from  the  Duplex  Co. 

That  is  a  boycott.     That  was  a  boycott. 

In  other  words,  to  protect  the  standards  of  the  industry,  to  main- 
tain the  conditions  to  protect  the  manufacturers  that  had  entered 
into  bargaining  relations  with  them. 

Senator  Pepper.  Would  you  call  that  a  primary  or  a  secondary 
boycott  ? 

iSlr.  Goldberg.  That  is  obviously  a  secondary  boycott.  In  other 
M'ords.  pressure  was  being  put  upon  customers  of  this  company  in  New 
York  by  asking  the  emplo3'ees  who  were  working  for  that  customer 
not  to  work  for  that  customer,  so  as  to  put  pressure  on  the  Duplex 
Co.  to  enter  bargaining  relationships  with  the  machinists'  union. 

That  is  a  clear  case  of  secondary  boycott. 

Xow,  what  did  Judge  Brandeis  say?  This  is  what  he  had  to  say 
about  it : 

When  centralization  in  the  control  of  business 

Senator  Taft.  First,  Mr.  Goldberg,  to  get  it  clear,  because  I  have 
not  read  this  case:  What  was  the  charge?  Was  it  a  violation  of  the 
Sherman  Antitrust  Act? 
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Mr.  Goldberg.  Violation  of  the  Sherman  Act. 

Senator  Taft.  They  were  being  accused  of  interferino-  with  inter- 
state trade. 

Mr.  Goldberg.  That  is  correct. 

The  issue  was :  Is  it  a  reasonable  violation  ? 

You  know  the  concept  of  the  rule  of  reason  under  which  Standard 
Oil  and  the  United  States  Steel  Corp.  were  permitted  to  enjoy  a  rea- 
sonable expansion  until  they  occupied  the  position  that  they  now 
occupy  in  American  industry.  The  same  question  is  here.  Was  that 
a  reasonable  action,  reasonable  interference,  in  restraint  of  trade? 

The  majority  held  it  was  an  unreasonable  interference.  The  minor- 
ity held  it  was  a  justifiable  interference,  and  Judge  Brandeis,  in  his 
dissent,  enunciated  the  justification  for  conduct  such  as  this : 

When  centralization  in  the  control  of  business  brought  its  corresponding  cen- 
tralization in  the  organization  of  working  men,  new  facts  had  to  be  appraised. 
A  single  employer  might,  as  in  this  case,  threaten  the  standing  of  the  whole  or- 
ganization and  the  standards  of  all  its  members,  and  when  he  did  so  the  imion, 
in  order  to  protect  itself  would  necessarily  refuse  to  work  on  his  materials 
wherever  found.  When  such  a  situation  was  first  presented  to  the  courts,  the 
judges  concluded  that  the  intervention  of  the  purchaser  of  the  material  estab- 
lished an  insulation  through  which  the  direct  relationship  of  the  employer  and  the 
working  men  did  not  penetrate  and  the  strike  against  the  material  was  con- 
sidered a  strike  against  the  purchaser  by  unaffected  third  parties. 

That  is  the  old,  old  doctrine. 

But  other  courts  with  better  appreciation  of  the  facts  of  industry — 

the  facts  of  industry — 

recognize  the  unity  of  interest  throughout  the  union  and  in  refusing  to  work  on 
materials  which  threatened  it,  the  union  was  only  refusing  to  aid  in  destroying 
itself. 

This  case,  and  the  companion  case,  the  Bedford  Stone  case,  were 
cases  not  unknown  in  American  history. 

Senator  Taft.  Let  me  ask  a  question  now.  Suppose  in  that  case 
this  fourth  company  that  had  a  nonunion  shop  paid  wages  just  as 
high  as  the  union  wages,  was  in  no  sense  a  sweat  shop,  and  the  men 
in  that  plant  did  not  happen  to  want  to  be  in  a  union,  which  is  a 
perfectly  possible  conception — there  are  many  small  towns  where  the 
men  are  well  satisfied  and  they  prefer  not  to  be  in  a  union — neverthe- 
less, you  are  in  favor  of  permitting  the  union  to  boycott  that  com- 
pany's products  until  they  put  it  out  of  business. 

Assume  for  the  moment  that  the  men  do  not  want  to  join  that 
particular  union,  or  don't  want  to  joint  a  union  at  all.  We  had  cases 
of  that  sort  frequently  in  the  teamster  business  where  they  tried  to 
make  them  join  a  teamsters'  union  and  they  didn't  want  to. 

You  are  extending  your  case  so  that  nevertheless  you  put  this  on  the 
basis  of  the  standards  of  work  in  the  particular  plant  that  is  boy- 
cotted. It  seems  to  me  you  are  permitting  an  outrage  against  third 
persons  for  which  there  is  no  justification. 

IMr.  Goldberg.  I  am  not  permitting  anything. 

Senator  Taft.  Your  argtnnent  permits  of  that. 

Take  the  extreme  case  that  we  had,  local  3  of  the  electrical  workers 
in  New  York  City,  whether  they  will  not  let  their  members  handle  any 
electrical  equipment  unless  they  are  made  by  members  of  their  union. 

Mr.  Goldberg.  I  would  like  to  address  myself  to  that. 

First  of  all,  there  are  a  lot  of  "iffv"  cases  that  can  be  assumed. 
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Senator  Taft.  There  were  no  "iffy"  cases  about  local  No.  3. 

Mr.  Goldberg.  Your  first  proposition  is  "iffy".  ^ 

It  assumes  that  many  things  in  the  realities  of  industrial  life  do  not 
exist.  There  are  very  few  unorganized  shops  in  my  experience — 
maybe  you  knoAv  of  more  of  them,  Senator,  in  yours — there  are  very 
few  unor<ranized  shops  in  my  experience  that  maintain  conditions  as 
good  as  union  sliops. 

Senator  Taff.  1  have  two  in  Cincinnati;  the  Procter  &  Gamble 
Co.  in  Cincinnati  and  the  Cincinnati  Milling  Machine  Co.,  neither 
organized,  and  both  of  them  maintain  the  highest  wage  standards  in 
tlie  city  of  Cincinnati. 

The  reason,  I  suppose,  is  that  their  jobs  are  sought  after  more  than 
any  phice  in  the  city.    Consequently,  there  is  no  incentive  to  unionize. 

There  are  two  cases  under  your  theor3\  Any  union  can  l)oycott  the 
products  of  Procter  &  Gamble  Co.  anywhere  they  want  in  the  United 
States;  is  that  correct? 

Senator  Humphrey.  Has  any  union  done  it  ? 

Senator  Taft.  I  do  not  know  of  any  against  the  Procter  &  Gamble 

Co- 
Senator  Humphrey.  They  have  been  in  business  quite  a  while. 

Senator  Taft.  The  testimony  on  local  3  was  that  their  members 
would  not  work  on  an}^  product  that  was  not  made  by  the  members  of 
their  particular  union.  I  don't  mean  the  A.  F.  of  L.  and  other  places, 
but  of  local  Xo.  3. 

And  if  they  were  not  made  by  local  'No.  3,  they  insisted  that  they  be 
made  over  in  Xew  York  City  by  members  of  local  No.  3,  be  taken 
apart  and  put  together  again  by  members  of  local  No.  3.  That  is  the 
testimony,  and  there  was  no  denial  of  it  as  far  as  I  know. 

Mr.  Goldberg.  There  are  two  observations  I  would  like  to  make. 

Senator  Taft.  It  is  in  the  record.  I  do  not  know  which  Supreme 
Court  case  it  is.  But  the  facts  were  stated  in  the  case  where  the  anti- 
trust action  was  brought  against  the  combined  electrical  contractors 
and  unions  in  Xew  York. 

Mr.  Goldberg.  I  don't  agree  with  that  observation. 

First  I  would  like  to  answer  an  observation  you  made  where  jou 
questioned  my  conception  about  union  conditions. 

I  think  the  Chief  Justice  of  the  United  States  Supreme  Court  an- 
swered that.  His  name  was  Taft.  He  said,  "Unions  grew  out  of  the 
necessities  of  the  situation." 

Senator  Taft.  I  fully  agree.  I  am  completely  in  favor  of  doing  all 
the  organization  you  can  by  reasonable  means.  I  am  only  objecting  to 
illegal  means,  to  boycotts,  as  opposed  to  strikes,  to  bring  about  an  end 
which  may  oi-  may  not  be  desirable. 

It  may  not  be  desiraljle  even  in  this  case. 

Mr.  Goldberg.  I  would  like  to  answer  the  Senator  on  the  second 
point. 

As  I  understand  it,  we  have  indicated  our  approval  of  an  amend- 
ment to  the  statute  which  says  that  you  cannot  conduct  a  boycott 
against  the  Board  certification.  In  your  UE  case  would  there  not 
be  a  Board  cei'tification,  in  the  case  you  gave  me? 

Wouldn't  that  i)e  coveied  by  the  ameuihnent  or  a  contract,  a  Boai'd 
certification  or  tlie  contract  which  is  covered  by  the  amendment  which 
we  have  indicated  our  approval  to? 
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Senator  Taft.  I  am  not  sure  the  amendment  would  cover  the  UE 
case  simply  because,  we  will  say,  an  AFL  union  was  manufacturing 
this  electrical  equipment  in  Schenectady,  I  am  not  sure  about  that. 
But  suppose  the  electrical  worker  did  not  have  a  union.  Suppose  a 
company  like  the  Cincinnati  Milling  Machine  Co.  were  engaged  in 
the  business,  certainly  there  would  be  no  prohibition  against  boycotting 
them ;  is  that  right? 

Mr.  GoLDBERo.  Frankly,  Senator,  you  could  not  expect  me  to  mani- 
fest any  great  solicitude  about  protecting  a  nonunion  employer. 

Senator  Taft.  I  do  not  expect  3'ou  to  have  any  solicitude  about  the 
public  or  any  nonunion  members.  I  recognize  you  are  a  partisan  advo- 
cate of  the  CIO  and  of  the  leaders  of  the  CIO  and  of  the  people  who 
want  to  exercise  the  secondary  boycott. 

Mr.  Goldberg.  I  quarrel  with  that  statement.  I  think  that  I  could 
say  that  I  am  not  a  partisan  advocate  of  a  nonunion  employer. 

Senator  Taft.  You  suggested  that  yourself,  Mr.  Goldberg,  by  say- 
ing that  I  would  not  expect  you  to  recognize  the  rights  of  other  people. 

Mr.  Goldberg.  No,  you  are  distorting  my  statement. 

Senator  Taft.  I  am  sorry. 

Mr.  (tIoldberg.  You  certainly  are.  I  think  I  have  very  great  con- 
sideration for  the  public  interest.  But  for  me  to  identify  the  public 
interest  with  the  cause  of  nonunion  employers  is  a  non  sequitur. 

Senator  Taft.  You  refuse  to  recognize  anybody,  employer  or  em- 
ployee, who  happens  not  to  want  to  belong  to  a  union.  He  hasn't  any 
rights  at  all;  is  that  it? 

]Mr.  Goldberg.  No;  there  we  get  into  the  realm  of  reality.  I  stand 
with  the  cluirch  bodies,  including  all  of  them,  with  the  conception  that 
the  moral  right  to  be  nonunion  does  not  exist.  That  is  not  an  expres- 
sion of  mine. 

The  Federal  Council  of  Churches  has  said  it.  The  Catholic  hier- 
archy has  said  it.  The  Jewish  hierarchy  has  said  it,  and  I  find  myself 
in  agreement  with  that  moral  position. 

Senator  Taft.  Even  though  you  have  the  choice  in  many  cases  be- 
tween no  union  and  a  Communist-dominated  union  like  the  United 
Electrical  Workers ;  is  that  right  ?  That  is  the  only  choice  tliat  a  plant 
may  have  in  many  instances. 

Mr.  Goldberg.  First  of  all,  that  relates  to 

Senator  Humphrey.  Will  the  witness  yield? 

Mr.  Goldberg.  I  am  inclined  to  say  that  any  union  is  better  than  no 
union. 

Senator  Humphrey.  I  wouUl  like  to  put  this  question,  Mr.  Chair- 
man :  Apparently  we  are  dealing  in  the  realm  of  the  unusual,  the  ex- 
traordinary and  the  superduper  extraordinary. 

NoAv.  we  have  one  case  which  has  been  brought  to  our  attention. 
The  problem  of  this  committee  is :  Should  the  entire  Congress  of  the 
United  States  of  America,  because  of  one  case — a  case  that  surely  is 
not  to  be  condoned — pass  Federal  statutes  stretched  all  out  of  shape  to 
take  care  of  that  one  case  ? 

We  also  find  out  that  there  are  one  or  two  unorganized  sho])s  Avhere 
economic  conditions  are  equal  to  or  better  than  union  conditions. 

But  I  think  that,  without  stretching  any  points,  it  is  quite  clear 
that  unions  have  elevated  wage  standards;  that  in  most  instances 
the  nomniion  shops  have  wage  standards  below  union  plants. 
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All  I  am  simply  pointing  out  is  that,  if  we  want  to  n;o  searching  with 
a  legislative  microscope  for  these  unusual  and  extraordinary  instances, 
then  we  are  going  to  have  a  law  here  that  is  going  to  make  Webster's 
dictionary  look  like  a  pocket  edition  of  the  Gettysburg  Address. 

Senator  Taft.  Senator,  already  under  this  law  there  are  some  300 
charges  made  of  secondary  boycott.  The  electrical  workers  happen 
to  be  the  worst  ones  that  were  testified  to  3  years  ago. 

Senator  HuMniKKY.  Don't  put  words  in  my  mouth.  I  am  not  talk- 
ing about  the  secondary  boycott.  I  am  talking  about  the  extraordi- 
nary case  of  Local  3.  That  is  a  different  proposition  than  the  sec- 
ondary boycott. 

Senator  Taft.  No ;  it  is  not.     That  is  exactly  wdiat  it  is. 

Senator  Humphrey.  That  is  one  kind  of  secondary  boycott. 

Senator  Taft.  It  is  the  same  kind  of  secondary  boycott  that  the 
Avitness  has  been  defending,  that  is  the  refusal  to  work  on  goods  made 
by  somebody  else,  regardless  of  whether  they  are  made  by  good  wages 
or  bad  wages,  or  by  anybody  except  a  union  that  is  certified. 

Senator  Humphrey.  No.  The  instance  of  Local  3  was  whether  or 
not  the  goods  were  made  by  the  same  affiliated  union.  Is  that  right? 
That  is  an  entirely  different  proposition. 

Senator  Taft.  It  is  an  extreme  form. 

Senator  Humphrey.  Of  course,  it  is  a  very  extreme  form. 

Senator  Taft.  It  is  the  same  thing.  I  do  not  see  the  difference. 
There  are  many  other  secondary  boycotts  testified  to. 

You  take  the  particular  case  of  w^orking  on  goods  made  by  some- 
body else  that  you  do  not  like.  On  the  other  hand,  you  know  of  many 
cases  wliere  the  teamsters  have  refused  to  deliver  goods  to  a  store  where 
some  other  union  is  trying  to  get  recognition. 

That  kind  of  secondary  boycott,  where  one  union  is  engaged  in  one 
business  and  refuses  to  deliver  goods  to  that  store  because  that  store 
has  another  union  trying  to  get  recognition  from  the  store,  is  also 
there. 

Mr.  Goldberg.  May  I  address  myself  to  that? 

Senator  Taft.  That  is  a  different  kind  of  secondary  boycott. 

Mr.  GoLDr>ERG.  May  I  address  myself  to  that  for  a  moment  ?  There 
seems  to  be  a  conception  implicit  in  your  statement,  Senator,  that,  if 
the  union  calls  upon  a  comrade  union  to  help  it,  that  is  bad  and  illegal. 

Now.  employers  call  upon  help,  too.  The  employer  who  is  engaged 
in  a  labor  dispute  can  go  to  a  bank  and  get  some  funds;  he  can  go  to 
an  em])lo3'er  association  and  get  assistance. 

Senator  Taft.  So  can  a  labor  union  go  and  borrow  money. 

Mr.  Goldberg.  Yes.  A  labor  union  engaged  in  a  strike,  with  its 
members  out  on  strike,  with  its  treasury  depleted,  will  not  find  any 
acceptance  at  any  bank  except  the  one  that  I  am  a  member  of,  and  on 
the  board  of  directors.    It  is  the  Amalgamated  Bank  of  Cliicago. 

Senator  Taft.  How  much  money  did  the  CIO  contribute  to  this  last 
campaign?    Have  vou  any  idea? 

Mr.  G(»ldberg.  The  last  campaign? 

Senator  Taft,  Yes, 

Mr.  Goldberg.  Our  contributions  from  the  CIO  are  nothing.  You 
made  it  impossible  for  us  to  contribute  anvtliing  to  the  last  campaign. 

Senator  Taft.  I  am  delighted  at  that."^  But  the  CIO-PAC,  how- 
ever, contributed  large  sums  of  money. 
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Mr.  Goldberg.  The  CIO-PAC  contributed  nothing. 

Senator  Taft.  What  was  it  ?    Who  contributed  ? 

Mr.  Goldberg.  Individual  members  of  the  CIO  gave  their  doUars, 
dollar  by  dollar,  in  so-called  volunteer  contributions 

Senator  Taft.  So-called  volunteer  contributions. 

Mr.  Goldberg.  That  was  one  case  where  I  took  your  language  too 
quickly.    You  know,  I  got  into  that  habit,  Senator. 

In  the  old  days  I  used  to  read  the  Chicago  Tribune.  It  took  the 
Chicago  Tribune  10  years  to  get  away  from  calling  the  Labor  Board 
the  "so-called  Labor  Board." 

In  all  seriousness,  contributions  in  the  last  campaign  were  stated 
in  our  filed  report. 

Senator  Taft.  I  only  meant  to  indicate  that  your  concern  is  a  con- 
cern of  great  financial  resources  that  can  borrow  money  as  well  as 
employers. 

Mr.  Goldberg,  We  are  so  picayune  in  our  resources — I  hate  to  say 
this — compared  to  the  business  interests  that  we  have  to  deal  with; 
Ave  are  picayune  institutions. 

Senator  Taft,  How  about  the  Senators  that  have  to  run  against  it? 

Mr.  Goldberg.  I  don't  know.  Senators  do  not  have  to  file  financial 
statements  with  the  Department  of  Labor,  so  I  do  not  know  about  their 
resources. 

But  I  think  we  are  still  picayune  compared  to  them. 

Senator  Peiter.  You  might  remind  the  Senator  of  the  problem  of 
the  Senators  who  have  to  run  against  tlie  National  Association  of 
Manufacturers  and  the  Chamber  of  Commerce,  too. 

Mr.  Goldberg.  And  stockholders  of  the  big  corporations  of  this 
country. 

The  Senator  is  right;  there  are  all  kinds  of  boycott  situations. 
Let  me  give  you  a  few  other  illustrations  that  are  in  the  reports,  in 
the  very  report  you  have  in  front  of  you,  Senator,  where  I  got  some 
of  this  information. 

The  employees  of  a  maintenance  department  of  a  department  store 
do  the  work  of  maintaining  the  store.  The  store  enters  into  a  con- 
tract with  the  chief  nonunion  employer  in  the  area  of  employees  of 
the  same  craft  to  do  maintenance  work,  and  they  were  building  an 
addition  to  the  building  that  the  maintenance  employees  were  en- 
gaged in  servicing. 

That  is  the  case  of  Barker  v.  Carpenter  (21  L.  E.  R.  M.  2406).  In 
other  words,  they  were  faced  with  a  situation  where  they  were  sup- 
posed to  work  in  a  store  while  their  chief  nonunion  competitor  was 
engaged  in  building  this  addition  next  door. 

The  Board  sought  and  obtained  an  injunction  against  that  situation. 

Senator  Taft.  Why  should  the  store  not  be  able  to  employ  con- 
tractors ? 

Mr.  Goldberg.  Why  should  the  employees  not  be  permitted  to  boy- 
cott and  strike,  then  ?  That  is  an  economic  thing.  The  fundamental 
defect,  and  I  mean  this  in  all  seriousness.  Senator,  is  that  you  have 
imposed  legal  restraints  to  cut  down  the  field  of  economic  compe- 
tition.    I  think  that  is  bad. 

Senator  Pepper.  If  the  Senator  will  allow  :  It  is  often  easy,  it  strikes 
me,  for  a  person  to  have  a  limited  view  of  freedom  of  enterprise.  It 
is  easy  for  one  to  imagine  that  a  citizen  should  have  the  utmost  free- 
dom in  the  use  of  his  money,  but  a  lot  of  people  think  it  is  a  presump- 
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tuous  UL    I'tioii  of  the  right  of  free  enterprise  if  you  assert  the  right 
foi-  tlie  free  use  of  your  hibor. 

Mr.  Goldberg.  I  agree  with  that. 

Senator  Taft.  I  agree  if  a  new  nonunion  man  comes  on  the  job. 
]^ut  can  you  organize  a  strike  against  a  man  in  order  to  put  out  of 
business  a  third  fellow  who  has  a  perfect  right  to  conduct  his  business? 
That  is  the  purpose  of  the  strike,  really.    That  is  the  purpose. 

As  I  get  it,  this  is  a  strike  against  a  store  with  whom  these  men  have 
no  quarrel  whatever — they  are  paid  full  union  wages — because  that 
])lant  engages  a  contractor  perhaps  across  the  street,  or  perhaps  in 
another  city  to  put  up  a  plant,  and  that  contractor  does  not  employ 
nnion  labor. 

Mr.  GoLDHEHc.  I  will  answer  that  by  saying  this  :  After  all,  that  con- 
stitutes a  menace  to  the  conditions  of  the  people  who  are  employed  in 
tlie  main  store. 

Senator  Taft.  That  is  the  question.  That  is  what  I  say.  That  is 
the  ground  you  put  it  on. 

But.  as  a  matter  of  fact,  this  man  may  be  paying  these  men  as  much 
as  anybody  else,  and  giving  better  service. 

Mr.  GdLDBERO.  First  of  all,  the  record  in  this  case  shows  that  is 
FiOt  so. 

Seiuitor  Taft.  That  is  a  possible  distinction  which  I  did  not  discuss. 
But  this  l)ill  does  not  care. 

He  might  be  paying  the  best  wages  in  the  United  States  and  under 
this  bill  it  would  be  illegal 

Mr.  Goldberg.  The  big  distinction  between  what  an  individual  may 
do  and  what  you  may  do  by  concerted  action  I  thought  was  best  illus- 
trated i)y  a  little  story  I  saw  in  the  newspapers  the  other  day. 

A  questionnaire  was  sent  to  one  of  the  European  countries  which  do 
not  enjoy  the  liberties  we  do.  The  questionnaire  said  :  ''Do  you  enjoy 
the  right  to  strike?"  The  answer  came  back:  "Yes,  but  not  con- 
certedly." 

If  you  cannot  do  it  concertedly,  it  is  not  a  real  right. 

Senator  Taft.  Do  you  believe  in  the  absolute  right  to  strike?  That 
is  the  question  Senator  Donnell  asked  this  morning.  Are  there  not 
limitations  on  the  right  to  strike?  Should  there  not  be  limitations  on 
tlie  right  to  strike? 

There  is  no  limit,  I  am  willing  to  admit,  on  the  right  of  an  individual 
to  do  it,  but  there  is  a  difference  between  an  individual  striking  and 
concerted-action  striking,  which  is  an  organized,  deliberately  organ- 
ized effort  to  do  something. 

Do  you  recognize  any  limitations  on  the  right  to  strike? 

Mr.  Goi,DBER(;.  For  me  to  say  that  I  recognize  the  limitati(m  upon 
what  I  think  is  one  of  the  most  fundamental  liberties  in  the  country 
Avould  be  to  deny  myself  my  own  convictions. 

Senator  Himimirev.  May  I  say  that  it  seems  there  is  an  effort  made 
liere  to  indicate  that  workers  are  lying  at  home  nights  now  planning 
how  they  are  going  to  get  together  on  Saturday  morning,  and  we  are 
going  to  have  the  biggest  strike  you  ever  did  see  for  just  the  love  of 
having  a  strike. 

Most  of  the  workcis  that  I  have  met  have  seldom  had  the  surplus 
capital  which  has  been  attributed  to  the  $21,000,000,000  net  profits 
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that  the  top  corporations  of  this  country  are  making  this  year,  as 
compared  to  $17,400,000,000  last  year,  an'd  I  might  say  that  'most  of 
these  men  are  the  kind  of  people  who  have  wives  and  children  that 
inspect  the  pay  check. 

On  thing  that  keeps  people  working  is  the  necessity  of  bringing 
home  the  so-called  bacon. 

It  is  an  amazing  thing  how  we  worry  about  all  these  things.  Yet 
we  pride  ourselves  on  the  greatest  production  in  the  history  of  the 
world,  and  praise  ourselves  on  this  free  enterprise,  which  I  am  for 
praising. 

Yet  we  put  these  hypothetical  cases.  I  want  to  say  with  reference 
to  these  hypothetical  cases,  the  matter  of  the  use  of  economic  boycotts 
for  use  by  labor  standards  is  not  hy]X)thetical.  Before  labor  had  that 
weapon,  before  they  had  the  use  of  injunctions,  these  benevolent  em- 
ployers who  are  desirous  of  paying  super-duper  high  wages  just  were 
not  available. 

It  happens  to  be  that  the  record  of  labor  of  American  industry  is 
one  that  indicates  that  without  the  right  of  organized  labor  to  bar- 
gain collectively  and  without  the  right  to  use  economic  sanctions  such 
as  a  secondary  boycott  in  order  to  develop  working  standards  and 
working  conditions  and  salaries,  that  the  benevolence,  this  sudden 
benevolence  of  all  these  people  who  are  just  bending  their  backs  and 
breaking  their  hearts  to  overpay  people,  just  was  not  there. 

I  do  not  know  whether  we  want  to  go  ahead  and  document  it,  but 
in  case  we  do.  I  will  bring  down  five  or  six  good  records  that  have 
been  the  subject  of  investigation  of  the  Congress,  the  preceding  Con- 
gresses. 

The  record  before  the  Wagner  Labor  Relations  Act  is  resplendent 
with  material  that  I  am  mentioning  now. 

Senator  Taft.  As  far  as  I  am  concerned,  I  think  the  law  prior  to 
the  Wagner  Act,  certainly  prior  to  the  other  acts,  was  unduly  favor- 
able to  employers.  I  think  they  were  subject  to  many  of  the  charges 
that  were  made. 

On  the  other  hand  I  think  the  combination  of  those  laws  that  were 
passed  was  such  as  to  throw  the  power  entirely  on  the  other  side. 

By  all  means  I  want  to  preserve  the  right  of  collective  bargaining, 
even  though  it  involves  the  limitation  of  the  individual's  right  to  deal 
with  his  employer.  In  other  words,  I  believe  that  the  basis  of  the  labor 
])olicy  should  be  that  an  employer  should  be  forced  to  bargain  with 
the  representative  of  the  majority  of  his  employees  regardless  of  what 
the  minority  think. 

Senator  Humphrey.  Good. 

Senator  Taft.  That  is  a  very  serious  limitation  of  liberty. 

That  is  not  the  question.  These  are  details.  That  is  preserved  in  the 
Taft-Hartley  law.    These  are  detail  questions. 

The  question  is  how  important  is  this  secondary  boycott.  These  are 
not  hypothetical  cases.  Here  are  27  actual  cases  involving  the  second- 
ary boycott,  set  out  in  this  report,  some  of  which  may  be  justifiable  and 
in  some  of  which  perhaps  the  law  goes  too  far  on. 

So  in  order  to  test  it  I  have  asked  what  you  might  call  hypothetical 
cases.  But  this  local  3  in  New  York  is  no  hypothetical  case.  It  is  an 
actual  case,  described  in  the  reports. 

Why  should  we  justify  and  legalize  that  kind  of  boycott? 
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Mr.  Goij)BERG.  I  think  I  have  answered  that.  First  of  all  I  think 
it  is  a  very  significant  admission  that  the  Taft-Hartley  Act  has  gone 
too  far. 

Senator  TAtT.  No,  I  do  not  say  it  has  gone  too  far.  I  referred  to  the 
law  before  that.    We  tried  to  redress  the  balance. 

Yes;  I  think  in  one  or  two  respects  it  has  perhaps  gone  too  far,  and 
in  one  or  two  respects  has  not  gone  far  enough.  That  is  what  we  are 
trying  to  decide  now  :  Did  it  go  too  far  or  did  it  not?  Shall  we  go  back 
a  little  or  go  forward  a  little  ?  , 

These  particular  questions  are  the  questions  that  we  have  before 
us,  and  this  secondary  boycott  thing  is  an  important  one. 

Maybe  we  went  too  far  in  secondary  boycotts.  I  stated  to  Mr. 
Tobin  that  as  far  as  I  was  concerned  I  recognize  that  where  an  em- 
ployer contracted  out  his  work  to  get  away  from  a  strike  I  did  not 
think  the  man  in  the  plant  who  took  his  contract  over  ought  to  be 
forbidden  to  strike. 

But  respecting  these  other  cases,  so  far  I  don't  see  any  case  in  which 
the  secondary  boycott  is  justified.  I  still  have  not  had  an  answer  to 
local  No.  3's  boycott. 

Mr.  Goldberg.  I  gave  you  what  I  thought  was  the  answer  to  local 
No.  8,  in  saying  that  in  the  local  No.  8  situation  the  company  either 
enjoyed  a  board  certification  or  contract,  and  under  the  amendments 
proposed  by  the  administration's  bill,  the  Thomas  bill,  that  would  be  a 
strike  or  a  boycott  against  that  contract  or  certification. 

Senator  Taft.  Do  you  think  so?  Under  the  terms  of  that  bill  you 
^vould  have  to  prove  that  the  deliberate  effort  of  local  No.  8,  under 
the  terms  of  this  bill,  that  local  No.  3  was  imposing  that  boycott  for 
the  purpose  of  forcing  the  organization  of  its,  or  an  affiliated,  union 
in  some  employer's  plant. 

They  are  trying  to  keep  the  business  for  themselves.  I  would  dis- 
pute the  fact  that  they  are  covered  in  any  way — even  though  their 
-only  boycott  is  against  the  A.  F.  of  L.  or  C.  I.  O.  plant — that  they 
are  coveied  in  any  way  in  the  administration  bill,  because  there  is  no 
intention  on  their  part  to  put  local  No.  3  into  the  Schenectady  plant 
of  the  General  Electric  Co.,  for  instance. 

Senator  Humphrey.  Before  we  discuss  local  No.  3, 1  would  suggest 
we  get  the  facts  of  the  case. 

Senator  Taft.  Mr.  Chairman,  I  suggest  that  I  should  get  an  answer 
to  tliis  question. 

Senator  Humphrey.  Wasn't  that  prefabricated  material? 

Senator  Taft.  No.  indeed.  In  New  York  they  will  not  handle  any 
electrical  material  unless  local  No.  3  members  have  made  it  or  re- 
made it. 

That  was  the  testimony  in  this  case,  and  as  far  as  I  know  it  is  still 
true.    It  has  never  been  denied,  as  far  as  I  know. 

Senator  Humphrey.  Let  us  get  the  facts  for  the  record.  Can  we 
have  the  facts  for  the  record? 

Is  there  some  way  we  can  get  the  facts  for  the  record? 

Mr.  Goldberg.  We  can  get  the  facts. 

Senator  Taft.  In  vour  opinion,  can  you  claim  that  it  is  covered 
by  this  bill  ? 

As  I  read  the  bill  they  have  got  to  have  the  intention  of  trying  to 
put  their  union  or  an  affiliated  union  into  some  other  plant. 
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Mr.  Goldberg.  I  think.  Senator,  first  of  all,  I  would  su}'  I  have 
given  three  illustrations  of  secondary  boycotts,  that  I  do  not  think 
you  have  disagreed  with  me,  that  the  Taft-Hartley  Act  prohibits  and 
should  prohibit. 

Do  you  agree  with  me  that  the  Taft-Hartle}'  Act  went  too  far? 

Senator  Taft.  No,  I  do  not  agree  with  that,  necessarily. 

Mr.  Goldberg.  Do  3'ou  disagree? 

Senator  Taft.  I  do. 

Mr.  Goldberg.  D(i  you  still  stand  by  that  ? 

Senator  Taft.  That  is  right.  That  may  be  a  family  prejudice.  My 
father  participated  in  the  opinion,  and  also  in  the  Bedford-Stone  case. 

Mr.  Goldberg.  I  would  say,  in  answer  to  the  local  No.  ?>  situation, 
while  I  think  it  is  covered  by  the  amendments,  that  I  would  disagree 
with  you  on  local  No.  3. 

Senator  Taft.  I  yield  to  Senator  Morse  on  the  secondary  boycott, 
before  I  go  into  anything  else. 

Senator  Murray.  Senator  Peppei'  has  been  seeking  an  opportunity 
to  ask  a  question. 

Senator  Taft.  Excuse  me. 

Senator  Pepper.  Mr.  Goldberg,  su]>pose  the  case  of  local  No.  o  in 
New  York  should  be  an  instance  of  where  it  has  not  been  possible  to 
preserve  the  economic  right  to  use  the  boycott  and  to  define  the  pro- 
tection of  that  right  in  such  a  way  that  vou  may  not  allow  some  case 
that  is  an  exception  to  slip  through,  although  a  conspicuous  case:  is 
that  not  typical  of  every  aspect  of  public  authority  and  relations? 

The  Taft-Hartley  bill  tried  to  preserve  the  right  of  free  speech  on 
the  part  of  the  employer,  and  the  Board,  through  a  series  of  decisions, 
has  protected  that  right ;  yet  is  it  not  a  fact,  proved  by  experience,  that 
the  employer  who  has  tlie  power  to  hire  and  to  fire,  can  use  the  most 
innocent-appearing  little  remark,  or  the  most  harmless-sounding  little 
statement,  as  a  threat  Avhich  will  actually  intimidate  the  workers 
against  joining  a  union? 

ISIr.  Goldberg.  Very  much  so. 

Senator  Pepper.  Yet,  do  we  not  find,  in  that  kind  of  case,  that  it  is 
impossible  to  preserve  the  right  of  freedom  of  speech  without  a  case, 
in  some  way  or  other,  slipping  through  which  will  be  an  intimidation 
instead  of  an  exercise  of  free  speech?  Could  you  not  carry  that  on 
through,  to  every  aspect  of  lawmaking  ? 

Mr.  Goldberg.  Very  much  so.  Let  me  illustrate,  if  I  ma}^,  by  our 
own  experience. 

You  know  the  boycott  problem  involves,  obviously,  the  question  of 
sanctions,  which  we  have  not  discussed  as  yet,  because  sanctions  in- 
volve the  use  of  mandatory  injunction  under  the  statute. 

We  complain  about  that,  because  that  is  a  very  serious  sanction. 
There  are  many  abuses  on  the  employer's  side  which  even  the  Wagner 
Act  gave  no  efiective  sanction  to. 

Senator  Pepper.  And  was  not  able  to  stop. 

Mr.  Goldberg.  Let  me  illustrate  one  of  the  most  terrible  abuses  that 
ever  happened  in  this  country:  When  we  had  the  Little  Steel  strike 
in  1936,  17  men  were  killed  in  connection  with  that  strike,  the  strike 
whk'h  the  Labor  Board  later  held  was  an  unfair  labor  practice  strike. 

Now,  we  had  ]:)eople  in  our  own  midst  who  said:  "What  sanction  is 
there  in  the  law  for  these  17  people  who  were  killed  ?" 
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They  could  not  be  reached  by  a  Board  order  of  reinstatement ;  they 
were  not  there  to  be  reinstated. 

Senator  Taft.  Of  course,  in  tliat  case,  you  know,  they  laid  siege  to 
the  plant  and  no  one  could  get  into  the  Republic  Steel  plant  in  Youngs- 
town  except  by  airplane.  They  had  a  completely  closed  picket  line 
for  days.  They  st()pi)od  the  entrance  of  United  States  mails.  So,  as 
to  the  merits  of  it.  the  preponderance  may  have  been  on  one  side  or 
t  he  other. 

I  am  only  suggesting  that  there  were  certainly  merits  on  both  sides. 

Senator  Peppp:r.  But  what  about  the  17  people? 

]Mr.  Goldberg.  First  of  all,  what  I  report  now  is  a  matter  of  record 
of  the  committee  that  the  chairman  assisted  in  presiding  over  with 
Senator  LaFollette.  I  have  personal  knowledge  of  this  matter,  since 
I  come  from  Chicago.  Senator  Douglas,  of  course,  also  had  personal 
knowledge  of  this. 

Of  the  17,  I  think — I  do  not  remember  the  exact  number — either  12 
or  14  were  killed  in  Chicago  while  making  a  parade  on  Memorial  Day. 
They  did  not  lay  siege  to  any  plant. 

Senator  Taft.  By  the  way,  there  was  nobody  killed  in  Ohio  that 
I  know  of. 

Mr.  Goldberg.  This  was  in  Chicago. 

Senator  Taft.  I  thought  you  were  talking  about  the  Little  Steel 
strike  at  Youngstown. 

Mr.  Goldberg.  This  is  in  Chicago.  This  is  what  I  have  reference  to. 
Those  people  were  killed  while  conducting  what  the  committee  of 
Congress  found  to  have  been  a  perfectly  peaceful  parade  on  Memorial 
Day. 

I  want  to  finish  my  story  because  I  want  to  draw  some  morals  for 
you.  There  were  no  sanctions  in  the  Wagner  Act  to  take  care  of  that 
terrible  situation.  And  there  were  no  sanctions  anywhere  in  the  Fed- 
eral law  to  take  care  of  it.  It  is  not  indictable  as  a  Federal  offense. 
As  a  matter  of  fact,  it  was  never  indicted  as  a  State  offense.  But  that 
is  a  separate  story. 

The  Wagner  Act  operated  under  that  terrible  situation :  people 
killed,  families  deprived  of  their  fathers.  The  Wagner  Act  operated 
with  the  loose  sanctions  that  it  has.  Years  later  people  were  reinstated, 
some  back  wages  were  paid.  Today  I  am  very  glad  to  state  on  behalf 
of  the  United  Steelworkers  of  America  that  we  enjoy  good  bargaining 
relationships  with  the  steel  company. 

Senator  Taft.  May  I  suggest  that  if  the  Taft  law  had  been  in  effect 
it  would  have  given  the  sanctions  that  you  asked.  Under  section 
10  (j): 

The  Board  shall  have  power  upon  issuance  of  complaints  charging  that  any 
person  has  engaged  in  unfair  labor  practice  to  petition  any  district  court  of  the 
United  States  for  temporary  injunction  against  that  action. 

That  was  not  contained  in  the  Wagner  Act,  and  it  was  extended  by 
the  Taft  Act  against  employers  as  well  as  employees;  is  that  not 
correct  ? 

Mr.  G(»EnBER(;.  I  do  not  think  you  seriously  contend  that  the  Memo- 
rial Day  massacre  in  Chicago  could  have  been  prevented  by  Federal 
injunction. 

Senator  Taft.  You  say  the  Wagner  Act  had  mild  sanctions.  If  it 
was  an  unfair  la])or  practice  on  the  part  of  the  emphn^er,  and  action 
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had  been  brought  before  the  Board  and  a  temporary  injunction  issued, 
I  think 

Mr.  Goldberg.  Those  poor  people  that  walked  in  parade  had  no 
more  knowledge  that  this  was  going  to  happen  to  them  than  you  or  I. 

Senator  Taft.  The  company  did  not  do  it,  then.  It  was  the  police. 
Is  that  it? 

Mr.  Goldberg.  Yes.  They  were  acting  in  the  interests  of  the  com- 
pan3\     There  is  no  doubt  about  that. 

Senator  Taft.  Many  people  have  been  killed  on  both  sides,  as  far  as 
that  is  concerned,  by  the  failure  of  local  police  or  their  actions,  which- 
ever it  may  be.  You  can  hardly  blame  that  on  the  Federal  Govern- 
ment, the  Wagner  Act,  or  the  Taft  law,  but  under  the  Taft  law  you  will 
admit  there  is  a  much  more  effective  sanction  against  unfair  labor 
practices  on  the  part  of  the  employer  than  under  the  Wagner  Act. 

Mr.  Goldberg.  What  I  want  to  point  out  is  that  the  Wagner  Act 
sanctions  solved  that  problem  in  Kepublic  Steel  in  as  constructive  a 
way  as  they  could  have  been  solved.  All  the  sanctions  in  the  world 
that  you  have  in  the  Taft-Hartley  Act  could  not  have  prevented  the 
Memorial  Day  massacre  from  happening. 

What  I  am  pointing  out  is  this :  If  we  are  going  to  legislate  by  hor- 
rible example,  we  could  rush  in  here  and  say,  "If  a  person  is  killed  in 
the  course  of  a  labor  dispute  affecting  commerce,  it  becomes  a  Federal 
offense,  subject  to  some  type  of  action  under  this  bill." 

I  am  not  saying  to  you  that  that  is  it,  but  I  am  saying  to  you  that  I 
rate  that  to  be  much  worse  than  local  3. 

Senator  Taft.  It  has  no  relationship.  It  is  a  different  subject  than 
local  3. 

Mr.  Goldberg.  If  we  should  take  these  subjects  one  by  one  we  would 
say,  "Here  is  a  horrible  example;  why  not  legislate  against  it?" 

Senator  Taft.  I  think  it  is  a  good  thing  to  legislate  against,  and 
we  did  it,  as  far  as  we  could  under  National  Labor  Relations  Board 
practice. 

Mr.  Goldberg.  I  am  sure  that  would  not  be  called  an  effective  labor 
sanction. 

Senator  Taft.  It  is  as  effective  as  you  can  suggest.  If  the  local 
police  are  going  to  do  something,  how  can  you  stop  them  ? 

Mr.  Goldberg.  The  local  police  did  not  alert  themselves  to  that  sit- 
uation.    They  were  alerted  by  somebody. 

Senator  Taft.  Then  you  could  have  obtained  a  temporary  injunc- 
tion against  the  company  from  alerting  them. 

Mr.  Goldberg.  I  practiced  in  Chicago  at  that  time,  many,  many 
years — it  is  20  now ;  at  that  time  it  was  more  than  10 — and  I  can  tell 
you  that  we  would  not  have  had  any  success  in  getting  an  injunction 
upon  a  charge  that  it  might  happen. 

Senator  Morse.  Mr.  Goldberg,  I  would  like  to  approach  this  ques- 
tion of  sanctions  from  a  little  different  angle.  I  would  like  to  read 
to  you  the  paragraph  in  the  President's  state  of  the  Union  message, 
and  I  base  my  questions  on  that  paragraph  as  my  foundation. 

Mr.  Goldberg.  Which  message? 

Senator  Morse.  The  state  of  the  Union  message  of  this  year  Janu- 
ary 5, 1949.    The  President  said : 

The  Wagner  Act  should  be  reenacted.  However,  certain  improvements  which 
I  recommended  to  the  Congress  2  years  ago  are  needed.  Jurisdictional  strikes 
and  unjustifiable  secondary  boycotts  should  be  prohibited. 


LABOR    RELATIONS  515 

I  pause  to  say  that  the  discussion  we  had  with  the  Secretary  of  Labor 
in  regard  to  this  paragraph  has  caused  me  to  wonder  if  the  use  of  the 
word  "proliibited"  by  the  President  in  the  sentence  just  read,  and  the 
use  of  the  word  ''prevented''  in  the  following  two  sentences  which  I 
shall  read,  was  not  deliberate  in  the  sense  of  seeking  to  convey  a  diif  er- 
ent  meaning. 

I  did  not  think  so  at  the  time.  I  did  not  see  the  possibility  of  that 
until  we  got  into  the  discussion  today.  It  may  be  that  by  his  change 
from  the  word  "prohibited''  to  the  word  "prevented,"  he  did  mean 
to  take  a  ditferent  position  as  to  the  sanctions  to  be  used.  If  so,  I 
would  say  it  is  a  ver}-  nice  distinction  which  I  am  afraid  has  not  been 
caught  as  yet  by  the  American  people,  because  I  think  it  is  true  that 
the  American  people  as  a  whole  formed  the  opinion  after  the  speech 
that  the  President  meant  to  prevent  all  of  these  types  of  labor  practices 
which  are  contained  in  this  paragraph. 

I  will  repeat  the  sentence  I  just  read  and  then  go  ahead.    He  said : 

Jurisdictiunal  strikes  and  unjustifiable  secondary  boycotts  should  be  prohib- 
ited. The  use  of  economic  force  to  decide  issues  arising  out  of  the  interpretation 
of  existing  contracts  should  be  prevented.  Without  endangering  our  demo- 
cratic freedoms,  means  should  be  provided — 

means  should  be  provided — 

for  setting  up  machinery  for  preventing  strikes  in  vital  industries  which  affect 
the  public  interest. 

Xow,  if  we  are  going  to  analyze  that  paragraph  in  lawyerlike 
fashion,  which  prior  to  today  I  did  not  think  we  would  have  to  do 
to  get  what  I  thought  was  the  clear  meaning  of  the  President,  I  ask 
you  these  questions:  Do  you  think  the  administration  bill,  known  as 
the  Thomas  bill,  contains  language  sufficient  to  carry  out  the  Presi- 
dent's recommendation  that  jurisdictional  and  unjustifiable  secondary 
boycotts  should  be  prohibited? 

Mr.  GoLDBERCi.  I  would  like  to  answer  by  saying  that  I  think,  Sen- 
ator, that  the  President's  state  of  the  Union  message  of  this  year  is 
substantially  bottomed  upon  his  state  of  the  Union  message  of  1947. 
I  say  that  because  on  previous  occasions  he  had  indicated  that  he  was 
standing  for  the  objectives  in  that  previous  message. 

I  have  that  before  me,  and  with  your  permission  I  would  like  to  read 
some  of  the  language  there,  and  then  I  will  try  to  answer  it. 

Senator  Morse.  I  wish  j^ou  would.     You  may  shed  more  light  on  it. 

Mr.  Goldberg  (reading)  : 

Another  form  of  interunion  disagreement  is  the  jurisdictional  strike  involving 
the  question  of  which  labor  union  is  entitled  to  perform  a  particular  task.  When 
rival  unions  are  unable  to  settle  such  disputes  themselves,  provision  must  be  made 
for  peaceful  and  binding  determination  of  the  issues. 

That  is  in  the  1947  message.  I  believe  that  the  President,  when 
lie  gave  his  statement  in  this  message  was  in  a  sketchy  way  indicating 
wliat  he  had  more  i'lilly  elaborated  on  in  this  message.  On  that  issue 
I  tliink  the  bill  does  provide  for  a  binding  way  to  settle  this  type  of 
dispute  involving  the  question  of  which  labor  union  is  entitled  to  per- 
form a  particular  task. 

Now,  if  I  may  go  on  to  j^our  second  part  of  it : 

A  second  unjustifiable  practice  is  the  secondary  boycott  when  used  to  further 
jurisdictional  disputes  or  to  comi)el  employers  to  violate  the  National  Labor 
Relations  Act.     Not  all  secondary  boycotts  are  unjustified.     We  must  judge  them 
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on  the  basis  of  their  objectives.  For  example,  boycotts  intended  to  protect  wage 
rates  and  working  conditions  should  be  distinguished  from  those  in  furtherance 
of  jurisdictional  disputes.  The  structure  of  industry  sometimes  requires  unions, 
as  a  matter  of  self-preservation,  to  extend  the  conflict  beyond  a  particular  em- 
ployment. There  should  be  no  blanket  prohibition  against  boycotts.  The  appro- 
priate goal  is  legislation,  which  prohibits  secondary  boycotts  in  pursuance  of 
objectives ;  it  does  not  deny  the  union  rights  to  preserve  its  own  objectives  in 
gains  made  in  collective  bargaining. 

Spelling:  out  in  this  message  what  he  has  indicated  in  a  more  sketchy 
way,  I  think  in  substance,  subject  to  some  of  the  reservations  which  we 
have  indicated  in  the  full  testimony  about  interfering  with  the  peace- 
ful right  to  picket  wliich  we  think  is  constitutionally  protected  in 
some  of  these  situations,  I  think  the  President's  legislation  does  carry 
that  part  of  it  out. 

Senator  Morse.  It  is  true,  is  it  not,  that  the  President  did  not  in- 
corporate by  reference  in  his  January  5,  1949,  speech  the  comments 
of  his  1947  speech  ? 

Mr.  Goldberg.  I  think,  Senator,  that  is  correct.  But  I  understood — 
perhaps  I  read  it  in  the  text  of  the  platform  declaration  of  the  party, 
Avhere  I  think  reference  was  made  to  this  1947  message,  interpreting 
it  in  that  general  context.  I  tliought  the  President  had,  perhaps  in 
my  own  mind,  related  it  back  to  tlie  1947  speech. 

Senator  Morse.  Mr.  Goldberg,  will  you  refer  to  the  President's 
reference  in  the  1947  speech  to  peaceful  proceedings,  and  discuss  that 
concept  in  connection  with  the  term  "prohibiting"  in  the  January  5, 
1949,  speech?  Do  you  think  that  the  1947  language  would  qualify 
the  word  "prohibited"  in  the  1949  speech,  so  as  not  to  call  for  an  out 
and  out  prohibition  of  jurisdictional  strikes  and  unjustifiable  second- 
ary boycotts? 

Mr.  Goldberg.  I  think  I  caused  some  confusion.  The  term  "peace- 
ful" I  used  in  reference  to  our  own  position  in  this  statement.  I  do 
not  think  the  President,  in  his  own  statement,  either  in  1947  or  in 
1949,  used  that  term. 

Senator  Morse.  I  understood  that. 

Mr.  Goldberg.  I  am  sorry;  that  is  my  fault.  I  would  answer  it 
by  saying,  without  knowing  what  was  in  the  President's  mind :  I 
think  that  all  prohibitions  must  be  those  prohibitions  that  the  Presi- 
dent cotdd  constitutionally  attempt  to  achieve,  or  that  Congress  could 
constitutionally  attempt  to  achieve,  and  subject  always  to  the  limita- 
tion that  you  can  only  prohibit  what  you  can  constitutionally  pro- 
hibit. 

Senator  Morse.  I  will  accept  that  premise  as  to  the  word  "prohib- 
ited," and  do  you  think  that  the  Congress  would  go  astray  from  the 
President's  recommendation  if,  in  connection  with  secondary  boycotts, 
the  statute  should  contain  language  calling  for  an  injunction? 

Mr.  Goldberg.  Senator,  I  think  it  depends  on  the  type  of  activity 
which  the  injunction  would  prohibit.  I  think,  for  example,  as  I  have 
indicated  and  as  you  will  find  in  my  testimony,  we  do  not  think  that 
peaceful  picketing  in  conjunction  with  a  secondary  boycott,  even  that 
type  of  secondary  boycott  which  he  authorizes,  can  constitutionally 
be  denied. 

Senator  Morse.  I  am  glad  you  referred  to  your  statement,  because  I 
meant  to  preface  all  my  questions  by  this  statement: 
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If  any  of  my  questions  happen  to  bear  on  any  of  the  answers  that 
you  have  in  your  testimony,  please  tell  me,  because  I  do  not  want 
to  take  the  time  to  have  you  repeat  them, 

Mr.  Goldberg.  We  have  a  section  of  the  testimony  relating  to  the 
precise  problems  you  have  raised. 

Senator  Morse.  And  you  list  in  your  statements,  do  you,  those  sec- 
ondary boycotts  which  you  consider  fall  within  the  terms  of  the 
President's  message  when  lie  refers  to  imjustifiable  secondary  boycott? 

Mr.  GoLniiEK(;.  Yes,  we  do. 

Senator  Morse.  Very  well.  AVliile  I  am  on  it.  Senator  Taft,  it  is 
connected  with  this  matter  of  sanctions,  but  different  from  the  second- 
ary boycotts.  I  think  I  can  get  over  it  very  quickly  right  now,  if  there 
is  no  objection  to  my  taking  it  up  on  your  time. 

Senator  Taft.  That  is  all  right. 

Senator  Morse.  In  this  administration  bill,  Mr.  Goldberg,  there  is 
uo  language  that  I  can  find  that  would  authorize,  as  far  as  the  Con- 
gress is  concerned,  the  President  to  seek  an  injunction  in  any  national 
emergency.     Am  I  correct  in  my  understanding? 

Mr.  Goldberg.  Emphatically  so. 

Senator  Morse.  Am  I  correct  in  my  understanding  that  it  is  the 
position  of  the  CIO  that  it  would  oppose  the  use  of  the  injunction  in 
a  national  emergency  case? 

Mr.  Goldberg.  That  is  correct,  Senator. 

Senatoi"  Morse.  You  wei'e  in  the  room,  were  you  not,  today,  when 
Ave  discussed  our  differences  of  opinion  as  to  the  Attorney  General's 
letter  in  regard  to  what  he  considers  to  be  the  inherent  powers  of  the 
President? 

Mr.  Goldber(;.  I  heard  part  of  that  discussion,  and  I  read  as  much 
oi  the  text  of  the  letter  as  was  published  in  the  newspapers.  I  have 
not  seen  the  complete  text. 

Senator  Morse.  I  will  give  you  my  interpretation.  You  need  not 
accept  it,  but  assume  it  as  hypothetical,  however.  I  interj^ret  the 
letter  to  mean  that,  in  the  case  of  a  national  emergency,  the  President 
has  the  inherent  power  to  seek,  at  least  in  the  courts,  the  issuance  of 
an  injunction. 

Assuming  that  that  is  what  the  letter  means,  would  you  agree  with 
that  conclusion  ? 

Mr.  Goldberg.  I  would  not.     Do  you  want  me  to  elaborate  on  that? 

Senator  Morse.  I  would  be  very  glad  to  have  you  elaborate  on  that. 

Mr.  Goldberg.  As  I  read  the  bill,  and  as  Secretary  Tobin  presented 
this  bill,  there  is  no  injunctional  sanction  in  this  bill.  In  fact,  there 
is  an  express  reservation  of  the  existing  applicability  of  the  Norris- 
LaGuardia  Act.  The  letter  which  the  Attorney  General  released  to- 
day incorporated  the  doctrine  which  the  Attorney  General  argued, 
I  thought  unsuccessfully,  in  the  United  Mine  Workers  case  in  the 
Supreme  Court. 

When  I  say  ''I  thought  unsuccessfully"  I  mean  I  did  not  see  th& 
Sui)reme  Court  adoj)t  it  as  the  l)asis  for  the  Court's  decision. 

The  basis  for  the  Court's  decision,  as  I  read  that  decision,  was  that 
an  injunction  was  sanctioned  in  that  case  because  the  employees  in- 
volved were,  by  virtue  of  the  seizure,  the  employees  of  the  United 
States  Government. 

Senator  Morse.  And  the  seizure  was  under  Federal  statute? 
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Mr.  Goldberg.  Yes,  and  under  the  legislative  history  of  the  Norris- 
LaGuardia  Act,  that  type  of  employee  was  not  to  be  covered  by  the 
general  deprivation  of  jurisdiction  to  the  Federal  courts  against  in- 
junctions with  the  Norris-LaGuardia  Act  imposed. 

Senator  Morse.  Do  you  share  my  opinion,  then,  that  the  citation 
of  the  United  Mine  Workers  case  as  set  out  in  the  Attorney  General's 
letter  is  not  a  citation  which  supports  any  conclusion  of  law  that  the 
President  has  inherent  power  to  seek  an  injunction  ? 

Mr.  Goldberg.  I  do. 

Senator  Murray.  Any  other  questions  ? 

Senator  Morse.  Yes.     I  have. 

Senator  Pepper.  Senator,  will  you  allow  me  ? 

Senator  Morse.  Yes. 

Senator  Pepper.  Mr.  Goldberg,  whether  he  has  such  authority  or 
does  not  have  it  is  a  matter  of  law,  and  there  is  nothing  in  the  Thomas 
bill  that  gives  it  to  him.  In  fact,  bj'^  implication  it  is  inferred  that 
he  does  not  have  it. 

Mr.  Goldberg.  I  would  say,  Senator  Pepper,  that  I  was  indulging 
myself  as  a  lawyer  to  indicate  that  in  this  respect  I  differ  from  the 
Attorney  General,  for  whom  I  have  very  great  respect,  in  that  I  would 
agree  with  you  that  there  is  nothing  in  this  law  which  imposes  an 
injunctional  power.  And  I  suppose  I  should  confine  myself  to  this  law. 
law. 

Senator  Taft.  Mr.  Goldberg,  the  Associated  Press  quotes  the  Presi- 
dent this  afternoon  as  having  said  that  he  Avould  have  no  objection  to 
spelling  his  injunction  powers  out  in  the  law  but  he  did  not  think  it 
was  necessary. 

Do  you  agree  with  that?  Do  you  have  objection  to  spelling  out 
his  injunction  poAvers  in  the  law  so  that  we  ma}'  know  exactly  what 
they  are? 

Mr.  Goldberg.  The  testimony  to  which  I  again  make  reference  states 
plainly  that  the  CIO  is  opposed  to  the  use  of  injunctional  power  in 
this  type  of  situation  for  the  reasons  there  stated.  And  I  think  that 
answers  that  question. 

Senator  Taft.  It  does. 

Senator  Morse.  Mr.  Goldberg,  in  preparation  of  this  administra- 
tion bill  is  it  correct  that  the  CIO.  along  with  other  labor  ox'ganiza- 
tions,  made  recommendations  to  the  administration  as  to  what  the 
organizations  thought  should  be  in  its  content  ? 

Mr.  Goldberg.  I  might  say  I  heard  over  the  radio  the  other  day 
that  I  drafted  this  bill.  Tlie  first  time  I  saw  it  wa.s  in  its  present 
form  in  the  committee  print.  I  have,  however,  stated  to  the  adminis- 
tration what  I  have  stated  in  the  debate  that  Ave  had  over  at  the  Xcav 
York  Times,  Senator  Morse,  and  to  press  interviews  and  elsewhere. 

The  CIO  is  opposed  to  the  use  of  the  injunction  in  anv  form  in  au}^ 
bill. 

Senator  Donnell.  Mr.  Goldberg,  you  said  the  first  time  you  saAV 
this  bill  in  its  present  form  was  AA'hen  you  saAv  it  in  the  committee 
print.     Had  you  seen  it  in  an  earlier  form  ? 

Mr.  Goldberg.  No. 

To  explain  it,  the  Secretary  of  Labor  had  asked  me  some  Aveeks  a.go 
to  indicate  our  general  vicAvs  about  proper  labor  legislation,  and  I 
indicated  to  the  Secretary  of  Labor  and  to  other  Senators  and  to  the 
press  what  those  views  would  be. 
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Senator  Taft,  I  noticed  that  Senator  Myers  invited  all  of  the  labor 
leaders  to  come  down  and  tell  the  Senate  and  the  Democrats  what 
to  do. 

Were  you  a  part  of  that  ? 

Mr,  Goldberg.  I  was. 

Senator  Taft.  Did  you  tell  him  what  you  thought  ought  to  be  done? 

Mr.  Goldberg.  No  ;  I  did  not  tell  him  what  to  do.  You  know,  Sen- 
ator, I  always  preface  any  remarks  that  I  say  to  a  Senator  by  saying 
that  we  do  not  attempt  to  tell 

Senator  Aikex.  Mr,  Chairman,  may  I  ask  Mr.  Goldberg  a  question  ? 

You  have  made  it  clear  that  you  are  opposed  to  the  use  of  any 
injunction  by  the  President  in  the  case  of  work  stoppages  of  an  emer- 
gency nature.  The  Secretary  of  Labor  indicated  a  similar  position, 
and  stated  that  he  thought  that  the  President  could  control  the  situa- 
tion wlierein  a  work  stoppage  threatened  the  health  and  safety  of  the 
public  by  other  means.  Then  he  declined  to  state  what  the  other 
means  might  be,  saj^ing  that  he  had  not  given  the  matter  much 
thought;  at  least  indicating  that  he  had  not  given  the  matter  much 
thought. 

Have  you  any  suggestions  as  to  what  other  means  the  President 
might  employ  when  a  work  stoppage  in  a  critical  industry  threatens 
the  health  and  safety  of  a  large  section  of  the  public?  I  think  that 
is  very  important  to  me  to  find  out  how  such  situations  could  be 
handled. 

Mr.  Goldberg.  I  would  answer  that  this  way.  I  happened  to  have 
made  a  studj' — and  this  was  prior  to  the  time  I  became  general  counsel 
for  the  CIO — of  the  injunction  powers  of  the  President  and  the  appli- 
cability of  the  Xorris  Authority  Act.  So  I  have  spoken  with  some 
degree  of  finality  about  that,  based  upon  my  own  professional  back- 
gi'ound. 

I  have  not  made  a  comparable  study  of  the  other  Presidential 
powers,  such  as  seizure,  for  example.  x4lS  a  citizen.  I  know  that  seizure 
is  one  of  the  powers  which  is  involved,  and  I  cannot  honestly  give  a 
professional  opinion  as  to  what  powers  exist. 

Senator  Aikex.  Do  you  mean  that  the  President  might  make  a 
seizure  of  a  struck  industry-  and  then  would  have  the  power  of  injunc- 
tion against  the  emplovees.  who  would  then  be  striking  against  the 
United  States? 

Mr.  Goldberg.  Then  as  I  read  the  Lewis  doctrine,  or  the  Lewis 
case,  if  the  President  seized,  as  they  seized  in  that  case,  and  if  the 
effect  of  the  seizure  was  to  convert  the  employees  into  employees  of 
the  United  States  Government,  then  under  the  majority  decision  in 
that  case,  if  that  case  remained,  there  would  be  at  that  point  an 
injimction. 

Senator  Taft.  An  injunction,  however,  Mr.  Goldberg,  as  I  remem- 
ber, to  enforce  the  terms  of  an  existing  contract.    Was  not  that  correct  ? 

Mr.  Goldberg.  That  is  correct — at  that  time. 

Senator  Taft.  I  mean,  it  did  not  imply  that  the  President  had  any- 
inherent  right  to  get  an  injunction  to  make  people  work  for  the 
Government. 

Mr.  Goldberg.  I^  do  not  want  to  argue  for  injunction,  except  that, 
as  a  lawyer,  the  real  problem  tliat  existed  there  was  the  applicability 
o  fthe  Xorris-LaGuardia  Act.  They  held  that  the  Xorris-LaGuardia 
Act  did  not  restrain  getting  an  injunction. 
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Senator  Taft.  Yes,  but  the  contract  ran  until  the  1st  of  July,  as  I 
recollect  it,  and  no  one  ever  claimed  that  the  United  Mine  Workers 
would  be  made  to  work  after  the  1st  of  July,  when  their  contract 
actually  expired,  as  I  remember  it. 

Mr.  Goldberg.  I  think  there  was  a  contract,  and  I  think  the  injunc- 
tion operated  within  the  framework  of  the  agreement  which  was  in 
the  contract. 

Senator  Aiken.  You  do  agree,  however,  that  the  President  should 
have  the  power  of  recourse  to  the  courts,  which  I  suppose  sounds  bet- 
ter than  injunction,  after  a  plant  or  an  industry  has  been  seized  by 
the  Government  ? 

Mr.  Goldberg.  Senator,  if  I  said  that 

Senator  Aiken.  I  understood  that  was  what  you  said. 

Mr.  Goldberg.  I  was  attemptino;  to  give  you  what  I  thought  was 
an  interpretation  of  the  Lewis  case.  I  personally  feel,  if  I  said  any- 
thing else 

Senator  Aiken.  I  understood  you  to  say  that  he  should  have  that 
power  after  the  industry  had  been  seized. 

Mr.  Goldberg.  I  did  not  intend  to  say  that.  I  regret  it  if  I  did. 
I  tried  to  make  the  point,  and  I  want  to  repeat  it  here — you  asked  for 
my  conclusion  about  seizure — I  said  that  I  was  not  a  student  of  the 
President's  powers  and  that  I  would  have  to  talk  with  restraint  on 
that. 

You  then  asked  me  the  question,  as  I  recall  it,  if  there  was  a  seizure, 
what  would  be  the  effect  of  the  seizure  with  reference  to  injunctional 
powers  ? 

I  said  that  that  would  raise,  then,  the  question  raised  in  the  Lewis 
case.  Under  that  case  it  may  be  that,  as  the  majority  of  the  Supreme 
Court  then  interpreted  it,  injunctional  powers  might  exist.  I  was 
not  expressing  a  personal  judgment. 

I  am  prepared,  if  the  Senator  wants  me  to,  to  express  a  personal 
judgment;  but  at  that  point  I  was  trying  to  give  a  legal  analysis  of 
the  decision. 

Senator  Aiken.  Then,  so  long  as  you  did  not  mean  what  I  thought 
you  meant,  it  simmers  down  to  the  fact  that  you  would  not  give  the 
President  any  authority  at  all  to  control  the  strike  or  work  stoppage 
which  affected  the  national  public  health  and  safety  ? 

Mr.  Goldberg.  Senator,  that  power  is  not  for  me  to  give  or  to 
deny.  If  the  power  exists,  it  is  vested  in  the  President  by  the  Consti- 
tution. It  is  constitutional  power  which  I  would  not  want  to  inter- 
fere with. 

Senator  Aiken.  Before  any  legislation  is  enacted,  it  certainly  should 
be  made  clear  what  powers  the  President  has  or  should  have,  and 
that  he  should  be  provided  with  such  powers  as  are  necessary  to  pro- 
tect the  public  health  and  safety. 

Would  you  not  think  that  he  should  have  some  power  at  all? 

Mr.  Goldberg.  I  would  make  two  comments  with  respect  to  that. 
One  is  that  from  the  standpoint  of  political  science,  the  great  virtue 
of  our  Constitution  has  been  that  it  has  been  an  expanding  document; 
that  it  has  really,  within  its  framework,  met  every  major  emergency 
in  American  life  that  I  know  about. 

Senator  Pepper.  Senator,  would  you  allow  a  qifestion  right  there? 

Mr.  Goldberg,  would  you  favor  giving  the  President  of  the  United 
States  the  power,  in  case  stubborn  management  refused  to  negotiate 
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^vith  labor  collectively  on  the  question  of  certain  social-security  bene- 
fits, to  require  mana^^enient  to  negotiate  with  labor  upon  such  social 
security  benefits,  when  the  alternative  of  their  not  doing  so  was  the  in- 
terruption of  the  production  of  coal,  for  example?  Or  in  the  case 
where  there  was  to  be  a  stoppage  of  work,  if  management  did  not  pay  a 
higher  wage,  in  order  to  maintain  continuity  of  production  in  the 
national  interest,  would  3X)u  favor  a  Federal  law  which  would  give  the 
President  of  the  United  States  effective  power  to  tell  the  employer 
what  wages  he  would  have  to  pay  to  prevent  the  work  stoppage? 

Mr.  Goldberg.  The  answer  to  that  is  "No." 

Senator  Pepper.  Is  that  not  the  correlative  of  this  exact  situation 
you  gentlemen  are  talking  about? 

Mr.  Goldberg.  Yes.  I  think  it  is. 

Senator  Doxnell.  Mr.  Goldberg,  in  the  Mine  Workers'  case,  the 
seizure  by  the  President  of  the  mines  was  not  under  any  inherent  power 
of  the  President,  was  it  ? 

On  the  other  hand,  was  it  not  true  that  his  seizure  was  under  the 
Constitution  as  President  of  the  United  States  and  Commander  of  the 
Army  and  Navy,  and  by  virtue  of  authority  conferred  on  him  by  the 
War  Labor  Disputes  Act,  the  Smith-Connally  Act;  and  that  the  sec- 
tion of  that  act  which  authorized  the  seizure  of  the  facilities  referred 
to.  facilities  necessary  for  the  war  effort,  if  and  when  the  President 
finds  and  proclaims  that  strikes  or  other  labor  disturbances  are  in- 
terrupting the  operation  of  such  facilities? 

That  is  a  correct  statement,  is  it  not  ? 

Mr.  Goldberg.  You  are  correct.     May  I  make  this  observation? 

Senator  Doxnell.  Certainly. 

Mr.  Goldberg.  Wliile  we  are  dealing  with  this  whole  situation  about 
emergency  disputes,  I  have  in  my  own  mind — 1  may  be  wrong  his- 
torically, a  historical  sort  of  perspective. 

As  far  as  I  can  see,  the  only  tmie  we  have  had  emergency  disputes 
which  have  been  the  subject  of  any  problems  in  this  country  have  been 
in  or  related  to  a  war  period.     I  do  not  know  of  any  others. 

We  had  them  during  the  First  World  War.  The  problems  arose 
immediately  after;  and  we  have  them  now,  and  immediately  after. 

So  the  problem  is  complicated.  Senator,  by  this.  This  is  just  a  gen- 
eral legalistic  observation.  There  are  obviously  powers  in  the  Presi- 
dent of  the  United  States  that  relate  to  the  prosecution  of  the  war 
])ower,  and  I  for  one  would  not  want  to  interfere  with  those  powers. 
l"he  country  has  got  to  be  protected  in  time  of  war. 

Senator  Doxxell.  And  the  Congress  of  the  United  States  has,  by 
its  statutes,  specifically  conferred  powers  on  him  in  war;  and  it  was 
by  virtue  of  those  powers  under  the  Smith-Connally  Act  that  the 
President  made  the  seizure  of  the  mines  that  had  to  do  with  the  Mine 
Workers'  case. 

Mr.  Goldberg.  That  is  correct.  I  want  to  make  the  other  point. 
In  peacetime  I  think  we  can  rely  upon  the  normal  processes  of  col- 
lective bargaining,  mediation  and  conciliation,  plus  for  us — and  I 
would  like  to  emphasize  a  point  which  is  neglected  in  this  discussion, 
because  it  is  assumed  that  we  have  sort  of  rubber-stamped  the  bill ;  it 
will  not  harm  us — plus  for  us  what  is  for  the  first  time  in  history  in  an 
oi-ganized  labor  movement  a  willingness  to  accept  a  fact-finding  board 
with  reconnnendations,  which  we  believe  is  a  very  important  sanction, 
because  it  pre.sents  very  great  problems  for  us. 
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If  the  fact-finding  board  hands  down  recommendations  with  that 
tremendous  power  of  public  opinion,  and  the  President's  fact-finding 
board  behind  him,  it  will  be  very  difficult  for  any  union,  and  I  assume 
it  will  be  very  difficult  for  any  employer,  to  disregard,  or  at  least  not 
very  soberly  consider,  the  consequences  of  that  recommendation. 

Senator  Taft.  But  the  President  can  do  it  without  any  statute,  can 
he  not,  Mr.  Goldberg  ? 

Mr.  Goldberg.  The  President  could  not  appoint  a  fact-finding  board 
with  the  power  to  make  recommendations  without  a  statute. 

Senator  Taft,  He  did  it  in  the  General  Motors  case,  and  they  made 
a  recommendation.  He  had  no  authority  whatever,  but  he  appointed 
a  fact-finding  board,  and  they  made  recommendations. 

Mr.  Goldberg.  Was  that  during  the  war  ? 

Senator  Taft.  No  ;  it  was  after  the  war, 

Mr.  Goldberg.  When  I  say  "during  the  war.*'  I  mean 

Senator  Taft.  That  famous  "18-cent  board.'-  You  do  not  need  a 
statute  to  do  that.  He  could  do  everything  in  that  statute,  as  far  as 
the  national  emergency  is  concerned,  without  a  statute  at  all. 

However,  I  want  to  say  I  agree  with  you  100  percent.  I  agree  with 
you.  The  President,  in  my  opinion,  has  no  power  to  seize  anything 
without  a  statute.  He  has  no  power  to  get  an  injunction  without  a 
statute.  And  the  very  suggestion  that  any  such  powers  exist  is  a 
threat  to  the  liberty  of  the  people  of  the  United  States,  in  my  opinion. 

I  do  not  think  there  is  any  authority  anywhere  that  creates  even 
a  prima  facie  case  for  any  such  power  on  the  part  of  the  President. 

Mr.  Goldberg.  Of  course,  I  want  to  reserve  judgment,  just  out  of 
ignorance,  on  this  point.  I  have  not  indicated  any  feeling  about  the 
seizure  power.    I  do  not  honestly  know. 

Senator  Morse.  See  if  I  am  perfectly  clea.r  on  that.  In  these  obser- 
vations, is  it  your  position  that,  as  to  seizure,  you  think  that  if  it  is 
to  be  exercised,  it  should  not  be  exercised  without  a  statute  ? 

Mr.  Goldberg.  That  is  correct. 

Senator  Morse.  But  it  is  also  your  position,  as  I  think  the  cases 
clearly  show,  that  we  do  not  yet  know,  in  American  jurisprudence, 
what  the  extent  of  the  Executive  power  is  under  the  Constitution 
in  either  wartime  or  peacetime  in  the  sense  that  we  can  turn  to  any 
reference  that  will  give  us  categorically  a  list  of  the  President's  powers 
and  say  that  list  is  final  ? 

Mr.  Goldberg.  That  is  very  correct. 

Senator  Morse.  There  is  much  language  in  the  Supreme  Court  deci- 
sions on  the  so-called  inherent  powers  of  the  President  that  still  make 
that  a  very  debatable  question  in  American  jurisprudence. 

Mr.  Goldberg.  That  is  correct. 

Senator  Donnell.,  May  I  ask  a  question  at  that  point,  Senator? 

Senator  Morse.  Yes. 

Senator  Donnell.  I  notice  in  the  report  of  the  letter  of  the  Attorney 
General  that  he  seems  to  undertake  to  decide,  or  intimates,  that  the 
President  has  inherent  power  to  deal  with  emergencies. 

The  newspapers,  in  following  the  natural  interpretation  that  any- 
one would  put  on  that,  take  the  view,  to  quote  again  from  the  Wash- 
ington Post  of  this  morning:  "That  the  President  can  enjoin  national 
emergency  strikes." 

Is  it  not  true.  Senator  Morse,  that  no  one  can  enjoin  the  strike  except 
a  court ;  and  that,  therefore,  when  the  Attorney  General  comes  in  and 
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attempts  to  reassure  the  country  about  the  loss  of  this  injunctive  power 
and  says  that  the  President  has  a  right,  he  lias  just  started  the  process 
of  reasoning;  because  the  next  question  is,  Would  courts  have  the 
authority  to  grant  the  injunction  without  an  enactment  of  a  statute 
authorizing  the  courts  to  grant  such  injunction^ 

Is  that  not  exactly  correct  ? 

Senator  Morse.  That  is,  in  my  opinion. 

Senator  Donnell.  And  so  the  people  of  this  country  certainly  can- 
not be  properly  reassured  as  to  the  alleged  nondestruction  of  the  in- 
junctive remedy  in  national  emergencies  because  the  President  might 
have  the  power  to  go  in  and  file  a  bill  in  equity. 

The  ultimate  question  is,  Is  there  any  law  which  gives  the  courts 
the  right  to  grant  the  injunction  ?     Is  that  not  the  question  ? 

Senator  Morse.  That  is  right.  And,  of  course,  may  I  say  that  we 
are  uj)  against  this  practical  situation,  as  Senators,  being  confronted 
with  the  fact,  as  I  see  it,  that  the  people  want  a  law  drafted  that  tells 
them  specifically  what  we,  the  Congress,  propose  to  do  about  emergency 
disputes. 

I  think  that  is  one  of  the  great  problems  that  confronts  us  here  in 
this  administration  bill. 

I  want  to  get  back,  and  it  will  not  take  me  a  second,  Senator  Taft; 
then  I  will  get  off  your  time. 

Senator  Taft.  that  is  all  right. 

Senator  Morse.  I  want  to  get  back  to  this  question  in  mind  as  to  the 
advice  you  gave  the  administration  as  a  labor  organization,  or  the 
representations  you  made,  or  the  suggestions  you  made  as  to  the  type 
of  labor  legislation  that  you  thought  should  be  enacted  in  keeping 
with  both  the  Democratic  platform  and  what  I  am  perfectly  willing 
to  admit  are  the  campaign  representations  and  promises  that  the 
Democratic  Party  made. 

My  question  is  this:  Is  this  the  type  of  bill,  as  far  as  its  genera] 
machinery  and  principles  are  concerned,  which  carries  out  the  sug- 
gestions of  the  CIO  ? 

Mr.  GoLDBER(i.  First,  Senator,  I  would  like  to  repeat,  I  really  gave 
no  advice.  I  made  the  same  statements  to  the  administration  that 
I  made  publicly,  that  the  CIO  made  in  platform  pronouncements, 
that  President  Murray  made  after  the  CIO  Executive  Board  met. 
That  was  available  to  anybody  who  wanted  it.  I  made  it  for  the 
press. 

Within  that  framework  we  would  have  preferred,  as  I  said  at  the 
opening,  a  straight  reenactment  of  the  Wagner  Act,  for  reasons  which 
I  develo])  in  my  testimony.     I  think  the  Wagner  Act  was  a  good  law. 

However,  we  have  this  bill  in  front  of  ns,  and  this  is  the  bill  that 
the  administration  has  proposed.  Analyzing  this  bill  which  is  before 
us,  with  the  reservations  which  are  made  in  my  statement — and  you 
will  find  several — I  will  be  glad  to  go  over  them  seriatim  if  the  Com- 
mittee wants  to  take  the  time. 

Senator  ]Morse.  I  will  study  the  statement. 

Mr.  Goldberg.  They  are  in  here.  There  are  various  provisions. 
I  might  indicate  the  general  nature. 

For  example,  there  is  a  provision  in  the  bill  borrowed  from  the 
Taft-Hartley  Act  about  a  30-day  notice  provision  instead  of  a  60. 
Now,  I  think  that  is  a  bad  provision  from  the  standpoint  of  labor- 
management  relations.     By  that  I  do  not  mean  that  the  Conciliation 
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Service  ought  not  to  be  notified.  I  think  the  Conciliation  Service 
ought  to  be  notified.  But  I  think  to  sanction  an  unfair  hibor  prac- 
tice, and  what  carries  with  the  sanction,  which  means  that  if  you 
give  a  29-da3^  notice,  and  tlie  Conciliation  Service  has  had  substa^i'tial 
notice,  it  is  too  drastic. 

So  I  propose  a  change,  ^Thich  indicates  that  it  shall  be  the  public 
policy  that  -30  days'  notice  shall  be  given ;  but  whicli  removes  the 
sanction,  or  at  least  have  us  say,  "A  willful  refusal  to  give  a  30-day 
notice." 

I  want  to  point  out  that  even  a  majority  of  the  joint  committee  has 
commented  on  problems  which  arose  with  that  GO-da}'  notice  clause. 
I  point  that  out,  for  example. 

Senator  Taft.  Do  you  see  any  objection  to  it  except  as  to  that 
one  thing,  that  question  of  its  application  to  the  reopening  of  a  con- 
tract in  the  middle?     What  is  the  objection  otherwise? 

Mr.  Goldberg.  It  is  this:  First  of  all,  if  the  union  slips  up  and 
gives  a  59-day  notice,  we  can  lose  many  rights.     You  can  discharge 

people.     It  is  illegal 

Senator  Taft.  As  I  got  it,  the  contract,  under  those  circumstances, 
would  simpl}'  l)e  extended  one  day. 
Mr.  Goldberg.  No  ;  it  is  not. 

Senator  Taft.  Why  should  you  not  work  the  one  more  day?  I 
mean,  Avhy  should  you  not  withhold  your  striking  until  60  days  after 
you  give  the  notice,  regardless  of  wdiether  it  overlaps  the  contract 
a  little  or  not? 

Mr.  Goldberg.  Suppose  you  make  a  mistake,  as  sometimes  happens, 
in  counting.  You  have  given  what  you  thought  is  the  60-day  notice, 
and  you  strike  on  the  50th  day,  wdiich  happens. 

You  see,  the  penalties  are  very  severe.  That  is  the  point  I  am 
making. 

Senator  Taft.  We  can  make  the  penalties  a  little  less  severe,  but 
is  it  not  a  good  thing?  Is  not  the  60-day  provision  a  good  thing  to 
give  60  days  to  negotiate,  30  days  before  you  call  in  the  Conciliation 
Service,  and  30  days  after  you  call  in  the  Conciliation  Service? 
What  is  the  matter  with  that  provision  of  the  Taft-Hartley  law? 
Mr.  Goldberg.  We  have  various  provisions  in  our  contracts  which 
give  varying  types  of  notice.  In  our  exj^erience,  30  days  to  call  in  the 
Conciliation  Service  is  ample,  because  the  parties  have  carried  on 
discussions. 

The  point  I  am  making,  and  I  think 

Senator  Taft.  Suppose  they  have  not  carried  on  discussions? 
Mr.  Goldberg.  They  usually  do.  There  again  is  a  reality.  We  are 
very  anxious  to  discuss  contract  changes  with  employers.  I  am  getting 
ready  for  a  big  contract  change  now\  and  I  will  serve  notice  on  them 
now  before  the  60  days.  We  expect  to  get  some  concessions  out  of 
the  steel  industry  this  year. 

The  point  I  am  making.  Senator,  and  I  think  you  have  just  agreed 
with  me,  you  would  not  agree,  if  a  miscalculation  was  made  in  1  day's 
time,  that  the  penalties  ought  to  be  invoked  against  the  union. 

Senator  Taft.  I  certainly  would  study  the  thing  and  have  it  a 
much  milder  penalty,  if  that  is  what  you  mean. 
Mr.  Goldberg.  They  are  very  serious  penalties. 

Senator,  I  want  to  answer  your  question,  I  did  not  want  to  evade 
it.     Except  for  those  suggestions  that  were  made  we  endorse  this  bill. 
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Senator  Morsk.  And  you  endorse  it.  :ilon<r  witli  other  reasons,  be- 
cause YOU  think  it  is  most  consonant  with  your  objective  of  vobnitary 
procedures  as  the  best  way  to  promote  free  collective  barjzainin^  in 
contrast  with  compulsory  ])rocedures,  which  you  believe  stir  up  a 
iireat  deal  of  resentment  and  oppositicm  that  inhibits  collective 
baro;aining? 

Mr.  Go'LDBKRo.  That  is  correct. 

Senator  Moksk.  Now,  on  this  interpretation  of  agreement  section 
of  the  bill,  '205.  you  remember  the  point  I  made  today  in  discussing 
the  matter  with  the  Secretary  of  Labor  as  to  the  use  of  that  word 
"shall"'  on  the  third  line  of  section  205,  instead  of  the  word  "should"' 
in  regard  io  these  arbitration  clauses? 

Do  you  agree  with  me  that  there  is  a  possibility  of  dispute  as  to 
Avhether  the  use  of  the  word  "shall"  makes  it  mandatory  on  a  union 
to  have  an  arbitration  clause  in  its  contract? 

Mr.  (lOLnBERG.  I  do.  And  when  you  get  an  opportunity  to  read 
oin-  testimony,  5'OU  will  find  that  in  several  cases  where  that  word 
"shall"'  is  used,  we  have  put  the  same  interpretation  you  have  on  it. 

Senator  Morse.  My  last  question,  and  a  very  practical  one,  I  hope. 
I  take  it  for  granted  the  CIO  prefers  to  have  this  bill  passed  without 
any  significant  changes,  other  than  what  appears  from  your  refer- 
ence to  be  some  minor  changes  suggested  in  your  testimony? 

Semitor  Pepi'er.  You  wanted  an  answer  in  the  record,  did  you  not, 
Senator  ?    He  nodded  his  head. 

Mr.  Goldberg.  That  is  correct. 

Senator  Morse.  T  also  assume  that  your  primar}'  objective  is  to  get 
the  Taft-Hartley  law  repealed? 

]Mr.  Goldberg.  Our  real  objective  is  to  get  the  Taft-Hartley  Act 
repealed  and  the  Wagner  Act  reenacted. 

Senator  Morse.  Yes;  that  is  your  total  objective.  But  let  us  take 
it  piecemeal  for  a  moment. 

Mr.  Goldberg.  We  did  not  want  to  take  it  piecemeal. 

Senator  Morse.  I  know,  I  am  afraid  you  are  not  going  to  call  the 
shot  on  tliat  one,  however. 

Here  is  the  very  practical  question  I  want  to  put  to  you.  Would  you 
rather  have  the  Taft-Hai'tley  law  remain  on  the  boolis,  or  the  passage 
of  a  law  somewhere  in  between  the  Taft-Hartley  law  and  the  adminis- 
tration bill,  if  that  is  the  choice  that  has  to  be  made  in  the  Senate  of 
the  United  States^ 

Mr.  Goldberg.  I  can  answer  that  by  saying  that  I  hope  and  trust 
and  pray  that  that  will  not  be  the  choice  in  the  United  States  Senate. 

Senator  Morse.  I  am  sure  you  will  appreciate  my  word  to  the  wise. 

Senator  Pepper.  Even  the  Senate  is  presumed  to  be  innocent  until 
jnoven  guilty. 

Senator  Tai- r.  Mr.  (xoldberg.  come  back  to  this  definition  of  "sec- 
ondary boycott""  in  this  act.    I  read  it  to  you,  page  6,  at  the  bottom  : 

It  shall  be  an  unfair  labor  practice  for  a  labor  organization  to  cause  or  attemp',. 
to  cause  employees  to  engage  in  a  secondary  boycott  or  concerted  work  stoppage, 
to  compel  an  employer  to  bargain  with  a  particular  labor  organization  as  the 
representative  of  the  employees. 

I  suggest  that  that  does  not  cover  any  case  similar  to  local  3  in  New 
York,  because  they  are  not  striking,  as  I  take  it.     They  do  not  operate 

S5905 — 49 — pt.  1 34 


526  LABOR    RELATIONS 

outside  New  York  City,  but  they  are  refusing  to  handle  work  from 
A.  F.  of  L.  plants,  CIO  plants,  any  plant  outside  the  city  of  New  York. 

So  it  seems  to  me  that  those  words  "to  compel  an  employer  to  bar- 
gain with  a  particular  labor  organization,"  do  not  describe  one  of  the 
things  that  this  local  is  doing. 

Consequently,  I  do  not  see  why  their  boycotts  are  in  any  way  inter- 
fered with  with  this  definition  of  secondary  boycott. 

Mr.  Goldberg.  Senator,  I  may  be  confused,  and  I  would  like  to 
refresh  my  recollection;  and  if  you  would  like,  I  will  file  a  statement 
about  it. 

I  think  the  case  you  are  referring  to  was  the  subject  of  an  antitrust 
prosecution.  Was  that  not  stopped  in  the  Allen-Bradley»  decision 
in  the  Supreme  Court? 

Senator  Taft.  It  was  stopped  in  the  Allen-Bradley  decision  when 
the  employers  were  in  league  with  the  union.  It  was  a  general  con- 
spiracy. But  when  the  contractors  retired  from  the  association,  then 
the  action  of  local  No.  3  has  been  held  legal. 

We  had  all  the  testimony  2  years  ago.  Their  practice  continues. 
They,  in  effect,  dominate  the  contractors.  They  boss  the  contractors. 
The  contractors  are  no  longer  parties  to  the  deal,  so  they  are  not 
covered  by  the  Allen-Bradley  case. 

Take  another  case.  Take  the  case  of  teamsters  or  carpenters  in  Ohio 
refusing  to  handle  lumber  from  mills  in  Oregon,  which  I  put  to  the 
Secretary.* 

In  those  cases  also,  there  is  no,  as  I  see  it,  secondary  boycott  to  compel 
an  employer  to  bargain  with  a  particular  labor  organization.  You 
cannot  even  prove  that  there  is  an  A.  F.  of  L.  organization  out  trying 
to  get  into  some  CIO  plant  in  Oregon. 

AH  they  look  at  is,  it  is  CIO  lumber,  so  we  will  not  handle  it.  That 
was  the  general  testimony  on  those  boycott  cases  there.  So  that  would 
not  be  covered  by  this  statute. 

Mr.  Goldberg.  Again  I  say  to  you.  Senator,  if  it  is  a  case  where  they 
are  attempting  to  boycott  because  another  union  enjoys  bargaining 
rights,  which  would  be  the  CIO  woodworkers  np  in  Oregon,  obviously 
the  teamsters  would  be  doing  it  in  aid  of  an  A.  F.  of  L.  union.  I  do  not 
assume  the  teamsters  are  doing  it  out  of  spite. 

Senator  Taft.  Yes,  they  are  doing  it  out  of  spite,  are  they  not? 

Mr.  Goldberg.  I  do  not  believe  so.  Teamsters  carry  our  products 
all  over  the  country  without  any  trouble. 

Senator  Taft.  We  had  testimony  throughout,  that  the  A.  F.  of  L. 
carpenters  and  others  would  boycott  CIO  plants.  I  suppose  there  is 
an  A.  F.  of  L.  union  generally  out  there,  but  a  prosecutor  would  have 
a  hard  time  to  prove  that  the  strike  was  for  the  purpose  of  compelling 
some  sawmill  out  in  Oregon  to  bargain  with  an  A.  F.  of  L.  union. 

Mr.  Goldberg.  Senator,  again  we  have  to  look  at  the  realities  of  the 
situation. 

Senator  Taft.  Some  of  those  sawmills  may  be  unorganized,  and 
some  of  them  were  unorganized. 

Mr.  Goldberg.  As  I  told  you  before,  I  do  not  worry  about  unorgan- 
ized mills. 

Senator  Taft.  I  understand  that. 

Mr.  Goldberg.  As  far  as  unorganized  mills  are  concerned,  let  us 
look  at  it  realistically.  The  teamsters  are  in  the  business  of  carrying 
freight.     That  is  how  they  earn  their  living,  and  they  need  their 
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living.  They  do  not  refuse  arbitrarily  to  carry  things.  They  refuse 
to  carry  either  because  their  own  conditions  are  menaced  or  because 
a  fellow  union's  conditions  are  menaced. 

Senator  Taft.  No,  no,  because  they  do  not  like  the  other  union. 
That  is  all. 

Mr.  Goldberg.  I  do  not  think  they  act  because  they  do  not  like  them. 
I  do  not  find  any  substantial  evidence  of  that.  You  can  always  find  a 
case,  you  know. 

But  if  you  look  at  it  over-all,  the  teamsters  want  work;  and  when 
they  refuse  to  work,  they  refuse  to  work  to  protect  a  legitimate  inter- 
est."^ I  do  not  think  that  that  legitimate  interest  ought  to  be  interfered 
with,  even  when  it  hurts  us.     It  may  hurt  us  in  situations. 

But  you  know,  we  will  try  and  struggle  along  as  best  we  can. 

Senator  Taft.  You  have  this  case,  where  a  farmer  drives  his  truck 
into  town,  or  a  fellow  drives  a  truck  for  five  or  six  farmers  into  town. 

The  teamsters  stop  him  at  the  city  limit  and  insist  that  he  have  a 
union  driver  from  the  city  limit  in,  we  will  say,  to  a  packing  plant 
Avliere  he  is  going  to  deliver  the  products. 

If  he  does  not  do  so,  the  employees  of  the  packing  plant  belonging 
to  perhaps  a  different  union,  but  affiliated  with  the  teamsters,  refuse 
to  unload  his  goods. 

In  that  case  there  is  no  employer.  There  is  a  fellow  running  a  truck 
for  three  or  four  farmers,  coming  to  town.  Certainly  it  is  not  an 
effort  to  compel  an  employer  to  bargain  with  a  particular  lalDor  organ- 
ization.    He  has  no  employees. 

So  it  certainly  does  not  come  under  this  prohibition  of  a  secondare' 
bovcott ;  does  it  ? 

Mr.  Goldberg.  No ;  it  does  not.     Ma}^  I  answer  that? 

Senator  Taft.  Yes. 

Mr.  Goldberg.  After  all,  the  fundamental  question  involved  in  that 
particular  illustration  that  you  put  is  whether  we  should  impose  a 
Federal  sanction. 

You  are  assuming  in  your  observation  that  sanctions  are  lacking. 
You  and  I  know,  as  lawyers,  that  there  are  plenty  of  State  sanctions 
that  cover  situations  just  such  as  you  put. 

Senator  Pepper.  We  did  pass  a  Federal  statute,  did  we  not,  a  sepa- 
rate Federal  statute  aside  from  the  Taft-Hartley  law,  against  that 
case  ? 

Senator  Taft.  Yes,  and  that  was  the  act  which  the  Supreme  Court 
held  did  not  apply,  because  the  union  was  engaged  in  promoting  union 
activities  or  something;  so  they  knocked  it  out. 

Senator  Pepper.  That  was  the  Hobbs  bill. 

Mr.  Goldberg.  My  associate  refreshes  my  recollection  and  says 
that  Senator  Pepper  is  correct — the  Hobbs  "bill.     It  is  a  Local  62T. 

.Senator  Taft.  My  recollection  is  it  was  not  effective,  or  something, 
wlien  we  had  it  here  before.  It  was  testified  to  be  not  effective  and 
was  not  properly  drawn  to  cover  the  situation. 

Ml-.  (ioLDBERG.  Now  that  you  mention  the  pi'oblem  and  again  I  do 
not  want  to  hold  any  brief  for  i-estrictive  labor  practices;  but,  as  I 
recall  it.  tliere  has  recently  been  an  indictment  under  that  statute  in 
Pliiladelphia.    Is  that  not  correct.  Senator? 

Senator  Aiken.  I  tliink  you  are  riglit. 

Senator  Taft.  I  would  like  to  have  that  information  if  you  have  it. 

Senator  Aiken.  There  has  been  one  in  New  Orleans,  too. 
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Senator  Taft.  I  can  go  on  in  a  whole  row  of  secondary  boycotts  of 
all  sorts,  all  types.  It  seems  to  be  obvious  in  this  case  it  is  confined 
to  very  limited  prohibition  only  to  the  case  where  the  boycott  is  for 
the  purpose  of  compelling  an  employer  to  bargain  with  a  particular 
labor  organization. 

You  have  to  prove  that  intention,  which  is  always  a  difficult  thing 
to  do.  They  can  say,  "Well,  that  is  not  the  purpose.  We  have  some 
other  purpose."  It  is  always  difficult  to  indict  a  man  on  something  on 
the  intent  that  he  has  in  his  mind.  Unles  you  can  tie  it  clown,  it  seems 
to  me  it  is  a  very  limited  interpretation. 

Mr.  Goldberg.  I  agree  with  you  that  it  is  a  limited  interpretation, 
and  we  disagree  :  I  think  limitation  is  desirable,  and  3'Ou  think  exten- 
sion is  desirable.    There  we  have  a  basic  disagreement. 

Senator  Humphrey.  I  wanted  to  ask  a  question.  I  tried  to  awhile 
ago.    I  wanted  to  get  some  information  about  these  particular  cases. 

I  have  heard  this  same  testimony  about  two  or  three  times  now, 
about  the  cases  of  the  farmers  coming  to  town  and  the  teamsters 
taking  over  and  getting  in  the  trucks,  and  so  on.  We  have  had  all 
kinds  of  stories  of  what  apparently  are  only  two  cases. 

I  want  to  know  when  that  happended.  When  was  the  most  recent 
case  of  that  happening?    I  ask  Senator  Taft. 

Senator  Taft.  I  could  not  tell  you.  This  committee  ought  to  take 
time  to  find  out,  but  it  is  not  going  to  take  time  to  find  out.  So  all 
we  can  do  is  refer  to  the  evidence  given  2  years  ago.  There  has  been 
no  evidence  changed  except  by  the  Taft-Hartley  Act. 

Senator  Humphrey.  The  watchdog  committee  did  not  reveal  any 
of  that;  did  it? 

Senator  Taft.  The  watchdog  committee  has  25  different  cases  of 
secondary  boycotts  which  are  not  spelled  out. 

Senator  Humphrey.  I  am  talking  about  the  farmer  case  now. 

Senator  Taft.  I  think  there  is  one  here. 

Senator  Aiken.  There  have  been  two  recent  indictments,  one  in 
Philadelphia  and  one  in  New  Orleans.  The  trouble  in  getting  in- 
dictments is  due  to  the  fact  that  the  courts  held,  and  I  am  speaking 
from  what  I  have  been  told,  that  an  indictment  could  not  be  made 
imless  violence  was  used.  The  other  forms  of  intimidation  were  not 
in  order. 

Furthermore,  there  were  no  witnesses  to  the  cases  of  intimidation. 
The  trouble  was  in  getting  witnesses.  They  did  get  the  indictments, 
as  I  understand  it,  in  two  cases,  one  in  Philadelphia  and  one  in  New 
Orleans,  where  they  proved  violence  was  used  against  the  farmer 
in  delivering  products. 

It  is  just  a  case  of  not  having  the  right  to  kick  the  neighbor's  dog 
until  he  bites  you. 

Senator  Humphrey.  M-HJ  I  just  say  that  the  Seventy-ninth  Con- 
gress, I  think,  passed  the  Hobbs  Act,  which  was  particularly  directed 
toward  this. 

I  might  give  a  little  practical  demonstration  of  how  the  same  prob- 
lem has  been  handled  without  Taft-Hartley  or  anything  else.  By 
the  way,  it  was  handled  by  a  good  Republican  Governor  in  the  State 
of  Minnesota. 

We  have  a  number  of  farmers  out  there,  and  they  have  pretty 
good-sized  trucks.  They  bring  in  fairly  good-sized  loads  of  produce 
and  commodities.    We  had  some  of  these  problems. 
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AVe  likewise  luid  intelligent  public  servants,  and  the  intelli<2:ent 
])ublic  servants  called  the  responsible  parties  and  said,  "Now,  let's 
sit  down  and  talk  this  out." 

May  I  say  that,  in  a  State  that  is  quite  proud  of  its  agricultural 
connnunity  and  equally  proud  of  its  labor  management  record — and 
I  acknoAvledgo  the  Secretary  of  Labor's  pride  in  Massachusetts,  but 
I  i)oint  with  equal  pride  to  the  great  State  of  Minnesota — the  only 
complaint  that  we  have  had  on  labor-management  relations  out  there — 
I  have  a  clipping  here  which  states : 

St.  Paul. — Governor  Yoiiiigtlahl  and  the  legislature  were  told  yesterday  that 
efforts  of  the  State  labor  t-oneiliation  division  to  continue  sound  labor-manage- 
ment relations  in  Minnesota  industries  were  hampered  by  Federal  invasion  of 
the  bargaining-representation  field. 

Harry  Hanson,  State  labor  conciliator,  pointed  out  in  a  report  of  operations  for 
the  fiscal  year  1947-48  that  the  State  had  been  successful  for  many  years  in 
maintaining  harmony  until  the  Federal  Government  stepped  in. 

Tliat  is  the  only  trouble  that  they  have  noticed  in  the  past  year, 

I  just  want  to  point  out  that  this  is  a  practical  example  of  what  we 
mean  by  collective  bargaining  by  labor-management  relationships. 
Our  teamsters  are  just  as  good  teamsters,  or  just  as  bad,  however  you 
wish  to  view  them,  as  they  are  in  any  other  part  of  the  country.  They 
drive  just  as  big  trucks,  and  our  farmers  are  not  farmers  to  be  shoved 
around. 

Senator  Taft.  They  have  much  more  political  power  than  they  have 
in  New  York.  That  is  the  reason  you  cannot  stop  a  thing  in  New 
York  as  ^'ou  do  in  Minnesota. 

Senator  Morse.  Will  the  Senator  from  Minnesota  please  permit  one 
question? 

Senator  Humphrkt.  Let  us  not  just  talk  about  the  politics  of  this 
for  a  minute,  because,  if  you  want  to  talk  politics,  the  last  politics 
that  pertained  to  labor-management  relations  was  on  November  2. 
That  is  the  only  time  I  have  heard  about  the  American  people  speak- 
ing on  these  things. 

Senator  ]SroRsp:.  That  is  the  reason  I  do  not  want  to  talk  politics. 
I  want  to  ask  one  question. 

Senator  Humphrey.  Wait  a  minute. 

Senator  Morse.  It  will  just  take  a  minute.  Would  the  Senator 
from  Minnesota  be  willing  to  substitute,  if  the  Senate  would  pass  it 
for  this  bill,  the  labor-relations  act  in  Minnesota  ? 

Senator  Humphrey.  There  are  some  fairly  good  portions  to  that 
act.     There  are  some  good  portions  to  that  act. 

Senator  Morse.  Are  you  not  pointing  with  pride  to  the  operation 
of  your  labor-management  relationships? 

Senator  Humphrey.  I  am  pointing  witli  pride  to  the  good  sense 
of  our  people  who  have  learned  that  labor-management  relationships 
are  not  the  private  prerogative  of  attorneys,  but  are  basically  the  pre- 
rogative of  people  who  work  in  industry  and  in  labor  and  who  repre- 
sent the  people  as  servants  of  Government. 

Senator  Morse.  I  hope  you  will  join  with  me  in  oposition  to  both 
the  Minnesota  act  and  the  Taft-Hartley  x\ct. 

Senator  Hi  mphrey.  1  am  primarily  concerned  about  Taft-Hartley 
now.  As  I  concludi^  my  statement,  may  I  just  ])oint  this  out :  I  have 
been  impressed  all  during  these  hearings  by  the  legalism.  Everythiiig 
that  we  deal  with  has  to  have  three  attorneys  involved  in  it.     I  have 
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had  some  little  experience  as  a  public  official,  as  I  am  sure  our  dis- 
tiiip:uished  friend  and  Senator,  the  former  Governor  of  Vermont, 
has  had.  I  have  always  found  out  that,  if  you  kept  the  attorneys  out, 
you  had  a  pretty  good  chance  of  settling  the  dispute.  I  mean  no  dis- 
respect to  the  attorneys  now,  and  I  say  this  lightly.  But  when  you 
get  people  together,  just  talked  out,  base  the  proposition  on  what 
the  facts  of  the  case  were,  recognizes  that  you  have  unions,  you  have 
management,  you  have  to  make  a  profit  in  order  to  give  wages,  by 
golly,  you  get  these  things  settled. 

Mr.  Goldberg.  I  never  thought  I  would  find  myself  in  disagree- 
ment with  the  Senator  from  Minnesota,  but  I  do  now. 

Senator  Taft.  I  take  it  the  Senator  would  repeal  the  Wagner  Act 
and  go  back  to  plain  law.  That  might  be  a  solution,  but  I  do  not 
believe  the  best  one. 

Senator  Pepper.  Mr.  Chairman,  when  this  discu,ssion  became  pro- 
tracted, I  was  asking  Mr.  Goldberg  about  the  substantiation  of  these 
conclusions  he  had  made. 

You  got  down  how  far?  It  interfered  Avith  the  collective  bargain- 
ing?    Had  you  finished  everything  you  wanted  to  give  ? 

Mr.  Goldberg.  I  had  several  more  points. 

Senator  Pepper.  Had  you  finished  that  point :  that  the  Taft-Hartley 
Act  interfered  with  collective  bargaining? 

Mr.  Goldberg.  I  have  some  other  observations  that  I  would  like  to 
make  on  it.  I  could  in  1  minute  conclude  one  of  them,  and  that  is 
the  welfare-fund  point. 

The  Taft-Hartley  law  imposed  limitations  upon  bargaining  and 
welfare  funds.  I  think  that  was  done  without  experience  and  with- 
out recognition  of  realities,  and  I  would  like  to  cite  a  case  from  Ohio. 
I  would  like  the  Senator  from  Ohio  to  listen.  I  would  tell  him  an 
experience  we  had  in  his  own  State. 

We  recently  negotiated  a  contract  Avith  an  employer  in  the  State 
of  Ohio  providing  for  welfare  funds.  I  can  supply  the  committee 
with  the  name  of  that  employer.  It  was  United  Steelworkers  and 
McKenzie  Muffler  Co.,  all  located  in  Youngstown,  Ohio.  Being  faced 
with  the  Taft-Hartley  Act  which  restricted  our  right  to  bargain  in 
welfare  funds,  I  did  my  best  to  follow  that  statute.. 

We  provided  for  trustees,  one  representing  the  company  and  one 
representing  the  management,  with  an  impartial  trustee  to  resolve 
the  dispute. 

Senator  Pepper.  Do  you  mean  one  representing  the  employees? 

Mr.  Goldberg.  Yes,  one  representing  the  employees'  union  and  one 
representing  the  management,  with  an  impartial  trustee  to  resolve 
that  dispute,  selected  by  the  American  Arbitration  Association.  Then 
the  contract  provides  for  group  insurance,  which  I  think  we  would 
all  regard  to  be  a  very  commendable  objective,  group  insurance  is- 
sued to  the  trustees  who  are  the  parties  set  up  under  the  Tuft-Hartley 
Act  to  administer  this  welfare  fund. 

We  then  submitted  it  to  the  insurance  commissioner  of  Ohio,  and 
the  insurance  commissioner  of  Ohio  advised  us  that  it  Avould  be  con- 
trary to  the  Ohio  law  to  have  a  group-insurance  policy  issued  to 
trustees  under  this  Taft-Hartley  welfare-fund  arrangement. 

The  point  I  want  to  make  is  this.  In  other  words,  we  cannot  give 
effect  under  Ohio  law  to  our  welfare-fund  agreement  which  is  created 
under  the  Taft-Hartley  Act.     Tlie  point  I  want  to  make  is  that 
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that  welfare- fund  restriction,  which  is  the  restriction  upon  collective 
bargainino;,  was  written  into  the  law  on  the  supposition  that  there  were 
abuses  which  did  not  exist  and  without  study  or  regard  for  the  prac- 
tical problems  that  are  created  in  the  various  States  and  insurance 
laws  and  elsewhere  with  respect  to  that  problem. 

I  am  sure  the  Senator  from  Ohio  did  not  contemplate  that  when  he 
drafted  the  statute,  nor  did  I  even  dream,  when  I  created  this  trust 
agreement  under  the  Taft-Hartley  law,  that  I  was  writing  into  the 
trust  agreement,  as  I  wrote  into  it,  a  provision  that  the  insurance 
policy  should  be  issued  to  the  trustees  provided  in  this  agreement, 
that  I  was  violating  a  State  statute. 

Senator  Taft.  It  seems  to  me  a  criticism  of  the  State  statute  rather 
than  the  Taft-Hartley  law.  I  do  not  see  what  it  has  to  do  with  the 
Taft-Hartley  law. 

Mr.  Goldberg.  I  think  it  is  a  criticism  of  a  law  which  enters  upon 
the  field  of  welfare  funds,  which  raised  problems  of  group  insurance, 
and  one  of  the  first  things  that  you  think  of,  or  should  think  of,  is  the 
impact  of  that  law  upon  State  laws. 

Senator  Taft.  jNIay  I  say  in  the  usual  case  the  employer  simply 
takes  out  group  insurance  for  the  employees,  which  is  not  prohibited 
by  the  Taft-Hartley  law  at  all. 

Mr.  Goldberg.  Yes,  but  we  had  at  the  time  the  Taft-Hartley  Act 
was  enacted,  I  think  4.000,000  American  workers  who  were  covered 
by  various  tjpes  of  arrangements. 

Senator  Taft.  Yes,  and  they  were  looked  into.  We  examined  them 
all,  and  we  drew  this  so  that  we  covered  all  of  them,  except  one  ques- 
tion that  was  raised  about  vacation  pay,  wdiich  we  made  retroactive. 

This  is  the  point  I  want  to  make  on  this  thing.  It  seems  to  me  ob- 
vious that  we  must  have  Federal  legislation  on  welfare  funds.  I  see 
no  escape  from  it,  particularly  not  so  much  perhaps  with  single  em- 
jDloyers.  There,  I  agree,  is  a  question.  But,  with  a  number  of  em- 
ployers or  an  industrv,  it  seems  to  me  absolutely  essential.  I  would 
like  to  have  a  much  more  comprehensive  statute  than  this. 

Of  course,  in  the  case  of  the  railroad  industry,  we  have  a  complete 
statute  covering  the  whole  thing  by  statute.  That  probably  is  not 
necessary.  But  this  thing  is  a  trust  arrangement.  It  is  growing 
rapidly,  which  is  involving  billions  of  dollars ;  which,  in  effect,  when 
it  is  applied  to  an  industry,  becomes  a  tax  on  that  industry. 

That  is  practically  what  it  is.  It  is  no  longer  a  matter  of  individual- 
em]doyer  payment.  It  comes  so  that  nobody  in  that  industry  can  go 
in  the  industry  without  paying  that  tax. 

I  agree  with  you.  It  ought  to  be  completely  redrafted ;  but,  in  the 
meantime,  the  protections  given  by  this,  it  seems  to  me,  are  very 
essential,  and  I  see  no  reason  to  repeal  it  until  that  general  subject 
dealing  witli  welfare  funds  and  pension  funds — we  cover  pension 
funds,  you  know,  in  the  income-tax  law  already,  to  a  very  large  extent. 
But  it  does  not  apply  to  many  of  these  funds. 

Mr.  Goldberg.  Oh,  yes,  sir.  I  want  to  difi'er  at  that  point,  if  I  may 
respectfully. 

Senator  Taft.  You  mean  that  it  has  to  comply  also 

Mr.  Goldberg.  We  must,  when  we  work  out  a  pension-trust  agree- 
ment, file  with  the  Treasury  Department,  under  section  165  (a)  and 
( b) ,  all  of  the  documents  that  are  required  of  industry. 
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Senator  Taft.  I  think  165  is  most  unsatisfactory,  and  I  think  the 
Treasury  has  imposed  arbitrary  restrictions  there  which  are  not  justi- 
fied by  anything  in  the  statutes. 

I  agree  with  you  that  the  only  question  between  us  is  this,  that  I 
would  raise:  What  is  the  reason  for  repealing  this,  when  welfare 
funds  have  grown  by  leaps  and  bounds  within  the  provisions  of  this 
act,  with  perfect  safety  to  the  recipients,  until  we  get  a  more  com- 
prehensive statute  to  deal  with  it  ? 

I  ask  the  witness  that  question.  Why  should  we  repeal  it  until  Me 
have  a  more  comprehensive  satisfactory  statute  ? 

Mr.  Goldbj:hg.  Because  this  agreement  has  not  worked.  There 
has  been  no  case  made  out,  outside  of  your  ow^n  statement,  if  I  may 
respectfully  suggest,  by  evidence  of  the  need  for  it ;  because  this  pro- 
vision has  created  problems  such  as  I  have  indicated  under  State  laws. 

I  now  have  to  embark  upon  an  expensive  survey,  Avhich  I  have 
ordered,  of  the  laws  of  48  States.  I  am  not  going  to  put  myself  any 
more  in  the  position  where  I  draft  a  trust  agreement  and  professionally 
become  humiliated  by  getting  it  signed  up  and  tlien  saying  that  it  does 
not  qualify  under  the  laAvs  of  the  State. 

Senator  Taft.  I  am  surprised,  Mr.  Goldberg,  that  when  you  drew 
a  fund  with  an  Ohio  company,  wdiether  you  had  a  Taft-Hartley  law 
or  not,  3^ou  should  have,  and  must  have,  examined  the  laws  of  the  State 
of  Ohio  before  you  began  to  draw  the  fund,  if  you  are  a  good  lawyer. 

Obviously  it  was  governed  by  the  laws  of  Ohio,  wliether  there  was 
a  Taft-Hartley  law  or  there  was  not  a  Taft-Hartley  law. 

Mr.  Goldberg.  I  thought  I  had  the  right  to  rely  upon  the  good 
lawyers  who  presumably  drafted  the  Taft-Hartley  law. 

Senator  Pepper.  You  did  not  assume  that  the  Senator  from  Ohio 
was  going  to  draft  a  law  contrary  to  the  laws  of  his  State. 

Senator  Murray.  We  will  meet  tomorrow  morning  at  9 :30  a.  m. 

(Thereupon,  at  10:05  p.  m.,  the  committee  recessed  until  Friday, 
February  4,  1949,  at  9  :30  a.  m.) 

(Subsequently  Mr.  Ching  addressed  the  chairman  as  follows:) 

Federal  Mediation  and  Conciliation  Service, 

Washington  25,  D.  C,  February  7,  1949. 
Hon.  Elbert  D.  Thomas, 

Chairman,  Committee  on  Labor  and  Public  Welfare, 

United  States  Senate,  Wasliington,  D.  C. 
My  Dear  Senator  Thomas  :  In  the  course  of  examining  the  trausci'ipt  of  the 
current  proceedings  before  your  committee,  I  observed  tliat  Hon.  Maurice  J.  Tobin, 
Secretary  of  Labor,  made  the  following  statement  on  February  3,  1949 : 

"Since  the  question  has  been  raised,  I  might  say  I  do  not  doubt  the  impartiality 
of  the  present  Director  of  the  Department  of  Conciliation,  despite  the  fact  that 
he  has  spent  a  lifetime  in  management  or  despite  the  fact  that  he  has  been  a 
member  of  the  hoard  of  directors  of  the  NAM"  (p.  715) . 

Although  this  statement  expresses  the  Secretary's  confidence  in  my  impartiality, 
which  I  appreciate,  I  feel  impelled  to  state  that  I  have  never  been  a  member  of 
the  board  of  directors  of  the  National  Association  of  Manufacturers.  I  feel 
certain  that  the  Secretary  was  innocently  misinformed. 

Under  the  circumstances,  however,  and  in  view  of  the  fact  that  a  short  time 
ago  a  newspaper  columnist  made  a  similar  statement,  I  should  be  obliged  if  you 
would  read  this  letter  into  the  record  in  order  that  the  mistake  may  not  be 
repeated  by  others. 

Sincerely  yours, 

Cyrus  S.  Ching, 
Director,  Federal  Mediation  and  Conciliation  Service. 
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